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ERRATA  ET  CORRIGENDA. 

7  D.  &  L.  173,  n.  («),  dtle  "  7  Moore.  674." 

308,  line  \3,fir**  receired**  nod  ••  reviewed.** 

344,  marg.  note,  read  as  one  paragraph,  and  dele  the  fall  stop  at  line  12,  and 
substitute  a  comma. 


1  L.  M.  &  P.  283,  line  14,  dele  the  bracket 

513,  n.  (a),  <lelt  "7  Moore,  574." 


Page  53,  line  10  from  the  bottom, /or  **  James**  read  **  Innes.** 
96,  line  8  from  the  bottom,  >&r  <'  term**  read  '*time.** 

130,  marg.  note,  line  3  from  the  bottom,  afUr  ** accruing/*  ineert  "due." 

137,  second  paragraph,  line  4, /or  •«  may"  read  "  shall." 

260,  mary.  note,  line  8,^  *«  these  costs,*'  read  "  the  costs  of  the  order  and  com- 
mission, &c." 

278,  line  2  from  the  bottom,  after  "jury**  in»eH  "  rule.** 

363,  line  14,/br  "defendant"  read  "plaintiff.** 

378,  marg.  note,  commencement  of  second  paragraph,  hefbre  "  The  power**  interi 
"^emWethat"  r    -o    r        ./ 

403,  line  11,  after  « action"  ineert  "and  that  the  defendant  did  so  employ  him  :**. 
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1851. 

pALBfER  i;.  Richards.  Jammay  n. 


[In  the  Exchequer. 

Coram  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 

Martin,  B.] 

Assumpsit  on  a  bin  of  exchange,  drawn  by  T.  W.  j^^^S^^'Jf^^ 
Edwards,  upon,  and  accepted  by,  the  defendant  for  50i,  «pon  a  bill  of 
payable  three  months  after  date  to  the  order  of  Edwards, —  that  E,  in- 
by  him  indorsed  to  W.  Tingey,  and  by  Tingey  to  the  f.^^JdS* 
plaintiff.  »J^«^»"?  *^** 

*  ^  E.  wrote  his 

Plea.    First,  that  the  defendant  did  not  accept    Secondly,  name  on  the 
traverse  of  the  indorsement  by  Edwards.     Thirdly,  traverse  bill,  and  gave 

it  to  B.  to  get 
discoantedy 
■ad  that  B.,  upon  obtaining  an  advance  of  money  from  T.,  deposited  the  bill  with  him  as  a 
pledge,  and  agreed  that  if  it  were  not  redeemed  before  a  certain  time,  it  might  be  sold. 

VOL.   II.  B  L.   M.   &  P« 
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of  the  indorsement  by  Tingey.     There  were  also  other 
pleas  not  material  to  this  report. 

At  the  trial  before  Pollock,  C.  B.,  at  the  sittings  in 
London,  after  last  Michaelmas  Term,  it  appeared  that  after 
the  bill  had  been  drawn  by  Edwards  and  accepted  by  the 
defendant,  Edwards  wrote  his  name  across  the  back  of  it, 
and  delivered  it  to  one  Brown  to  get  discounted  for  his 
(Edwards')  benefit  Brown  took  the  bill  to  Tingey,  a 
silversmith  and  pawnbroker,  who  advanced  13L  upon  it, 
and  at  the  same  time  gave  Brown  a  memorandum, — con- 
sisting of  a  printed  form  with  blanks,  which  were  filled  up 
by  the  names  of  the  parties,  and  the  amount  advanced, — 
by  which  he  acknowledged  that  Brown  had  deposited  with 
him,  as  security  for  the  sum  of  13/.,  "  the  following  goods 
and  chattels,"  which  were  to  be  sold  if  not  redeemed  by 
a  certain  day.  At  the  foot  of  this  memorandum  was  a 
description  of  the  bill  in  question.  Subsequently  Tingey 
indorsed  the  bill  to  the  plaintiff.  Upon  these  facts  it 
was  contended,  on  behalf  of  the  defendant,  that  there  was 
no  evidence  to  sustain  the  allegation  of  indoi'sement  by 
Edwards  to  Tingey.  The  learned  Judge  was  of  a  different 
opinion ;  and  a  verdict  was  found  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit 


Humfrey  now  moved  accordingly.  The  mere  signature 
bv  the  holder  of  a  bill  of  his  name  on  the  back  of  it  does 
not,  per  se,  amount  to  an  indorsement  in  law.  To  make  it 
such  an  indorbement,  the  holder  must  have  an  intention  of 
transferring  the  property  in  the  bill.  That  was  decided 
in  the  case  of  Marston  v.  AUtn  (a),  which  has  been  re- 
peatedly acted  upon  and  is  now  well  established.  In  the 
pres€*nt  case  Edwards  had  no  intention  of  parting  with  the 
bill,  but  delivered  it  to  Brown  for  the  specific  purpose  that 
be  might  get  it  discounted  and  bring  back  the  proceeds. 
Lloyd  V.  Howard  (b)  is  a  precisely  similar  case.     There, 


(a)  S  M.  &  W.  494 ;  S.  C.  I 
Dowl.  442,  N.  S. 
{b)  Mich.  Term,  Q.  B    1850, 


cited  from  20  Law  Joum.  N.  S., 
Q.  B.  1. 
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Chichester,  the  drawer  of  a  bill,  to  whose  order  it  was    ^*  ^- 4"  ^' 

payable,  wrote  his  name  upon  it,  and  gave  it  to  Milton  for  — *• — ■ 

toe  purpose  of  getting  it  discounted,     Chichester  never  o. 

received  any  money  upon  the  bill,  which  ultimately  came 
into  the  hands  of  the  plaintiff;  and  in  an  action  against  the 
acceptor,  it  was  held  that  there  had  been  no  indorsement 
by  Chichester.  \P0Uoch9  C.  B. — That  was  because  Milton 
kept  the  bill  in  his  own  hands  until  it  was  overdue,  and 
could  not,  therefore,  give  a  better  title  to  the  plaintiff  than 
he  himself  possessed.  The  distinction  between  that  case 
and  this  is  expressly  pointed  out  in  the  judgment  of  Lord 
Campbell]  The  plaintiff  cannot  be  in  a  better  position,  in 
consequence  of  having  omitted  from  his  declaration  the 
names  of  intermediate  holders.  [Parker  B. — There  was  no 
indorsement  by  Brown:  Edwards,  by  putting  his  name 
upon  the  bill,  enabled  Brown  to  give  a  good  title  to  it  to 
any  one  before  it  was  due ;  Collins  v.  Martin  (a),]  That 
would  be  so  if  Brown  had  transferred  the  absc^lute  pro- 
perty in  the  bill ;  but  Brown  did  not  do  so.  Tingey  only 
held  the  bill  on  a  special  agreement,  that  it  should  be 
sold  in  a  certain  event,  which  might,  or  might  not  take 
place.  He  could  not  consider  the  bill  as  indorsed  to  him 
when  he  received  it.  [^/icfer^on,  B. — The  bill  was  surely 
delivered  to  Tingey  with  intent  to  transfer  to  him  a  property 
in  it] 

Pollock,  C.  B.— Although  we  are  anxious  to  repress 
dealings  in  bills  of  exchange  by  parties  who  often  make 
use  of  them  for  fraudulent  purposes,  the  Courts  ought 
never  to  forget  the  extreme  importance  to  the  commercial 
world  of  their  free  circulation.  Were  we  to  hold  that  there 
had  been  no  indorsement  to  Tingey  in  the  present  case, 
no  person  would  be  safe  in  taking  a  bill  of  exchange, 
without  ascertaining  what  was  the  intention  in  parting  with 
it,  of  every  indorser  whose  name  was  upon  the  back  of  it. 

(a)  I  B.  &  P.  648  ;  S.  C.  2  Esp.  5;20. 
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Parke,  B. — There  can  be  no  doubt  that  the  allegation 
of  indorsement  by  Edwards  to  Tingey  was  sufficiently  proved. 
Had  the  declaration  alleged  an  indorsement  by  Edwards  to 
Brown,  that  allegation  would  not  have  been  made  out;  but 
when  a  man  indorses  a  bill  with  his  name,  and  gives  it  so 
indorsed  to  some  one,  who  delivers  it  to  a  third  person,  that 
is  evidence  of  an  indorsement  from  the  first  person  to  the 
third,  in  the  absence  of  fraud  on  his  part  This  has  been 
decided  ever  since  the  case  of  Collins  v.  Martin  (a). 


Alderson,  B.,  and  Martin,  B.,  concurred. 


Rule  refused. 


(a)  1  B.  &  P.  648  ;  S.  C.  2  Esp.  520. 


JanMuy  II. 


Webb  v.  Hewlett. 


[In  the  Exchequer. 

Coram  Pollock^   C.  jB.,  Parkey  jB.,  Alderson,  jB.,  and 

Martin,  B.] 

M  HIS  was  a  rule  to  set  aside  the  judgment  signed  in  this 
action,  and  all  subsequent  proceedings,  with  costs,  on  the 
ground  of  irregularity. 

It  appeared  from  the  affidavits  that  the  writ  was  issued 
on  the  1st  of  October,  1850;  and  that  on  the  7th  of  October, 
the  plaintiff  filed  an  affidavit  of  his  debt,  and  obtained  a 
summons  against  the  defendant,  under  the  78th  section 
voder  sect.  ^6.  of  the  Bankrupt  Law  Consolidation  Act  (12  &  13  Vict. 

that  tbe  costs  ... 

of  the  summons  c  106),  requiring  him  to  appear  before  the  Court  of  Bank- 
^wit*^      ruptcy  on  the  14th  of  October.     On  the  9th  of  October, 

the  action. 

The  plaintiff 

afterwards  signed  judgment     HeUf  that  the  costs  of  the  summons  taxed  by  the  Master  in 

bankraptcy,  became  part  of  the  judgment  of  this  Court,  and  might  bo  added  by  the  Master  of 

this  Court  to  his  allocatur,  without  Ming  taxed  by  him. 


After  the 
commence- 
ment  of  the 
action,  a  sum« 
mens  in  bank« 
mptcy  was 
issued  under 
12  &  13  Vict. 
c  lOS,  and 
an  order  was 
made  by  the 
commissioner 


^ 
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in  consequence  of  a  proposal  made  by  the  defendant's 
attorney  for  a  settlement  of  the  action,  the  time  for  his 
appearance  to  the  summons  in  bankruptcy  was  enlarged 
till  the  17th  of  October.     On  the  following  day,  the  ne- 
gotiation for  the  settlement  of  the  action  was  proceeded 
with  by  the  attorneys  of  the  parties,  when  it  was  agreed, 
among  other  things,  that  the  costs  of  the  plaintiff,  including 
the  costs  of  the  summons  in  bankruptcy,  should  be  paid 
by  the  defendant     The  bill  of  the  plaintiff's  costs  was 
accordingly  made  out,  and  agreed  to  at  a  certain  amount. 
On  the  12th  of  October,  the  defendant's  attorney  wrote  to 
say  that  the  costs  were  so  high  that  his  client  refused  to 
comply  with  the  terms  arranged.     On  the  15th  of  October, 
the  defendant  took  out  a  summons  to  stay  proceedings, 
upon  payment  of  debt  and  costs ;  but  as  no  Judge  was  in 
attendance  at  Chambers  until  the  18th  of  October,  it  was 
not  heard  until  that  day,  when  the  usual  order  was  made  by 
Jervisy  C.  J.,  with  the  proviso  that  in  default  of  such  payment 
the  plaintiff  might  sign  judgment    Upon  the  hearing  of  the 
summons  in  bankruptcy,  on  the  17th  of  October,  the  com- 
missioner made  an  order  under  the  12  &  13  Vict  c.  106, 
8.  85  (a),  directing  that  the  costs  attendant  upon  the  affidavit 
and  summons  in  bankruptcy  should  abide  the  event  of  the 
action.     On  the  19th,  the  parties  went  before  the  Master  of 
this  Court,  when  the  plaintiff  presented  two  bills  of  costs  fcnr 
taxation :  one  for  the  costs  of  the  cause,  and  the  other  for 
the  costs  incurred  in  the  bankruptcy  summons.   The  Master 


1851. 
Webb 

V. 

Hewlbtx. 


(a)  Which  enacts, "  that  where 
any  each  trader  af^ainst  whom  an 
affidavit  of  debt  is  filed  by  any 
creditor  as  aforesaid  shall  be 
summoned  to  appear  before  the 
Court  in  which  sach  affidavit 
shall  be  filed,  every  such  creditor 
or  trader  shall  have  such  costs  as 
the  Court  in  its  discretion  shall 
think  fit,  or  the  Court  may  direct 
the  costs  of  either  party  of,  inci- 


dent to,  or  attendant  upon  such 
affidavit  and  summons,  to  abide 
the  event  of  any  action  which 
shall  have  been  brought  or  shall 
thereupon  be  brought  for  the 
recovery  of  such  demand  or  any 
part  thereof,  and  in  such  case 
such  costs  shall  be  costs  in  the 
cause,  and  recovered  under  the 
judgment  and  execution  in  such 
action." 
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talced  the  costs  in  the  cause,  and  made  his  allocatur  for  the 
amount;  but  refused  to  tax  the  costs  of  the  bankruptcy 
summons,  on  the  ground  that  he  had  no  jurisdiction  over 
proceediilgs  in  bankruptcy.  The  plaintiff  declined  to  take 
up  the  allocatur ;  but  it  was  taken  up  by  the  defendant, 
who  tendered  the  debt,  together  with  the  amount  of  the 
costs  so  taxed,  which  the  plaintiff  refused  to  receive.  The 
plaintiff  then  obtained  an  order  for  taxation  of  the  costs  of 
the  bankruptcy  summons,  before  the  Master  in  Bankruptcy, 
who  taxed  them  at  7i  7*.  9d.  The  plaintiff,  having  given 
notice  to  the  defendant  of  his  intention  to  complete  the 
taxation,  again  went  before  the  Master  in  this  Court,  who 
added  the  sum  of  7L  7s.  9d.  to  the  amount  before  allowed 
by  him ;  and  the  plaintiff  thereupon  signed  judgment,  upon 
the  order  of  Jervis,  C.  J.,  for  the  amount  of  the  debt,  to- 
gether with  the  costs  as  finally  allowed  by  the  Master  in 
this  Court. 


Lush  shewed  cause.  The  proceedings  have  been  per- 
fectly regular.  The  plaintiff,  indeed,  did  more  than  was 
necessary,  when  he  attended  a  second  time  before  the 
Master:  for  it  is  clear,  upon  the  language  of  the  85th 
section  of  the  12  &  13  Vict  c.  106,  that  he  was  entitled 
to  add  the  two  sets  of  costs  together,  and  to  sign  judgment 
for  the  amount,  without  going  a  second  time  before  the 
Master.  [Parke,  B. — Could  he  have  signed  judgment  upon 
the  taxation  in  bankruptcy  merely  ?  Do  you  contend  that 
the  taxation  in  bankruptcy  becomes  the  act  of  this  Court, 
under  the  85th  section?]  That  is  so;  no  other  meaning 
can  be  given  to  the  section.  [Pottocky  C.  B. — Ought  not 
an  application  to  have  been  made  to  this  Court,  to  direct 
the  Master  to  add  the  costs  in  bankruptcy  ?  The  question 
appears  to  be  merely  one  of  form.]  It  is  said  on  the  other 
side,  that  an  order  should  have  been  obtained  from  this 
Court,  to  review  the  taxation  in  bankruptcy;  but  the 
Master  of  this  Court  has  no  power  lo  review  those  costs ; 
he  lias  a  lucre  ministerial  act  to  perform.     An  order  to 


.  / 
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review  must  have  been  made  as  of  course,  and,  therefore,     L.  M.ffr. 
cannot  be  necessary. 


Hawkins^  in  support  of  the  rule.  If  a  Judge  had  been 
in  attendance  at  Chambers,  on  the  17th,  these  costs  would 
not  have  been  recoverable.  The  Judge's  order  can  only 
include  the  costs  incurred  before  the  summons  to  stay  was 
taken  out,  and  not  the  costs  of  the  proceeding  in  bank- 
ruptcy, which  were  not  payable  till  after  the  hearing  before 
the  commissioner,  on  the  17tL  The  words  in  the  85th 
section,  *'  to  abide  the  event  of  any  action,"  must  mean 
the  final  event;  but  there  was  no  such  event,  since  the 
order  of  Jervis,  C.  J.,  only  stayed  the  action  conditionally 
on  payment  of  debt  and  costs.  At  all  events,  if  the 
plmntiff  is  entitled  to  these  costs,  they  are  not  recoverable 
by  the  judgment  of  this  Court,  unless  they  are  included 
in  the  Master's  allocatur,  which  can  only  be  made  once. 
The  plaintiff  should  have  requested  the  Master  to  adjourn 
the  taxation,  in  order  that  the  costs  in  the  Court  of  Bank- 
niptcy,  when  taxed  by  the  officer  of  that  Court,  might  be 
added  before  the  allocatur  was  made.  Instead  of  so  doing, 
the  matter  was  brought  before  the  Master,  who  exercising 
his  judgment  upon  it,  refused  to  tax  the  costs  in  bankruptcy, 
and  then  made  his  allocatur,  which  cannot  be  altered 
without  a  Judge's  order  to  review  the  taxation,  thereby 
giving  the  other  side  an  opportunity  to  be  heard. 

Pollock,  C.  6. — We  are  all  of  opinion  that  the  plaintiff 
was  entitled  to  the  costs  of  the  summons  in  bankruptcy, 
and  that  the  proceedings  have  been  perfectly  regular.  The 
Court  does  not  require  persons  to  go  through  a  vain  and 
idle  ceremony.  When  the  act  of  Parliament  has  expressly 
provided  that  these  costs  shall  be  costs  in  the  cause,  and 
recovered  under  the  judgment  and  execution  in  such  action, 
what  more  can  be  necessary  than  has  been  done  in  this 
case?  The  costs  in  bankruptcy  become,  by  the  last  words 
of  the  85th  section,  a  part  of  the  judgment  of  this  Court; 


Webb 

V. 

Hewlett. 
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but  even  if  that  were  not  so,  the  sums  in  this  case  were 
actually  added  together  by  the  Master  of  this  Court. 
Nothing,  therefore,  could  be  more  regular. 


Per  Curiam. 


Rule  discharged. 


January  14. 


NosoTTi  V.  Page. 


[In  the  Common  Pleas. 


After  sCTTicc 
of  the  writ  of 
mmmoiu  in 
an  action  of 
debt,  and  be- 
fore declara- 
tion, defendant 
paid  the  debt 
The  declara- 
tion was  then 


Coram  Jervis,  C  J.,  Mauk,  J.,  Cresstoelly  J.,  and 

Williams^  J.] 

LlEBT  to  recover  8621  9s,  for  goods  sold  and  delivered. 
Plea :  never  indebted. 

Upon  the  trial  before  Jervis,  C.  J.,  at  the  Middlesex  sit- 
tings after  last  Term,  it  appeared  that  the  debt  due  to  the 
plaintiff  was,  after  making  the  deduction  mentioned  below, 
622.  Ids.y  and  that  the  defendant  had  paid  that  amount  to 
"^"•tS'  *^^i?""  ^^®  plaintiff  immediately  after  having  been  served  with  the 
particulars,  writ  of  summons.  Both  before,  and  at  the  time  of  receiving 
the  a!^ion^was  ^^^  money,  the  plaintiff  denied  to  defendant,  and  to  the 
brought  to        defendant's  attorney,  that  he  had  eiven  instructions  for  the 

recover  1».  ^  •''  P  ^ 

damages  and  action,  or  allowed  it;  and,  on  his  deducting  the  sum  of 
debt  having  3£  5^.  for  cash  payment,  the  62L  I9s.  were  paid  to  him. 
action^nehT.  ^^  arrangement  was  made  about  costs,  and  the  defendant. 
The  only  plea   conceivincr  that  he  had  a  good  defence  to  the  action,  on  the 

was  nunquam  o  o 

indebitatus,  ground  that  the  goods  had  been  sold  on  a  credit,  which 

the  jury  found  ^^d   not  expired,   ruled   the   plaintiff  to  proceed.     The 

tSt****  ^^°*  plaintiff  then  served  him  with  the  declaration,  which  was 

^€^i,that  accompanied  with  the  following  particulars: — 

the  plaintiff  ^  ^  ^ 

was  entitled  to 


damaffcs  for  the  detention  of  the  debt ; 

ina  2,  that  the  plaintiff  was,  notwithstandins  t 
mcnt  for  the  amount  of  the  debt  as  well  as  of  the  damages  and  costs. 


And  2,  that  the  plaintiff  was,  notwithstanding  the  particulars,  entitled  to  a  verdict  and  judg- 


Page. 
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•*Thi8  action  is  brought  to  recover  one  shilling  damages     ^'J^lf  ^' 
for  the  detention  of  the  debt  tor  which  this  action  is  — _-       — 

,  X4080TTI 

brought,  together  with  costs  of  suit,  the  debt,  8621  9m.,       _«. 
having  been  paid  since  action  brought"    The  contest  at 
the  trial  was,  whether  or  not  the  credit  had  expired  before 
action  brought 
The  jury  found  a  verdict  for  the  plaintiff  for  62L  19s. 

Keane  moved  for  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered ;  or  why  the  verdict  should  not  be  reduced  to  one 
shilling  damages,  pursuant  to  the  terms  of  the  particulars. 
The  plaintiff,  at  the  time  of  action  brought,  was  not  enti- 
tled to  any  damages  for  the  detention.  In  Beaumont  v. 
Greathead  (a)f  it  was  held,  that  where  the  debt  is  paid 
before  action  brought,  the  damages  for  the  detention  may 
be  satisfied  by  the  payment  of  the  debt  alone ;  and  in  that 
case  the  action  was  on  a  promissory  note,  and  the  interval 
between  maturity  and  payment  not  short  The  right  to 
damages  and  costs  accrues  only  when  the  plaintiff  gets  a 
verdict,  or  when  the  defendant  admits  the  debt  upon  the 
record.  Here  no  debt  was  due  when  the  plaintiff  declared, 
much  less  when  the  jury  gave  their  verdict  [Mauk,  J. — 
The  debt  was  not  paid  till  after  action  brought]  The 
right  to  damages  does  not  arise  out  of  the  detention ;  for 
Beaumont  v.  Greathead  shews  that  none  are  recoverable  if 
the  debt  be  paid  before  action  brought,  although  long 
after  it  was  due;  and  the  mere  bringing  of  the  action 
cannot  give  him  a  right  to  them.  In  Gell  v.  Burgess  {b\ 
the  declaration,  which  was  in  debt,  contained  three  counts, 
to  which  the  defendant  pleaded,  first,  as  to  10^.,  parcel  of 
the  monies  in  the  first  and  last  count,  and,  secondly,  to 
the  residue  of  the  said  first  and  last  counts;  and  it  was 
held  that  the  last  plea  was  an  answer  to  the  damages. 

(a)  2  C.  B.  494 ;  8.  C.  3  D.  &  L.  631. 
(6)  7  C.  B.  16 ;  S.  C.  6  D.  &  L.  647. 
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That  case  shews  that  the  nature  of  the  claim  for  damages 
at  the  end  of  the  declaration,  is  in  no  way  affected  by  a 
plea  of  payment  after  action  brought,  but  is  to  be  sub- 
stantiated by  the  same  kind  of  evidence  as  if  there  were 
no  such  plea.  [Mauky  J. — ^Your  argument  must  go  to 
this  extent,  that  as  a  general  rule  a  plaintiff  in  an  action 
of  debt  is  not  entitled  to  damages  for  the  detention  of  the 
debt  for  which  the  action  is  brought]  At  all  events,  the 
plaintiff  has  limited  himself  by  his  particulars  to  one  shilling 
damages  and  costs,  and  he  is,  therefore,  not  entitled  to  have 
a  verdict  for  a  larger  amount  [MauUy  J. — Particulars  of 
demand  are  not  to  be  construed  as  if  they  were  subject  to  a 
special  demurrer.  The  plaintiff  is  only  expected  to  state 
by  them  what  is  the  real  subject  of  his  demand  in  the 
action ;  and  he  does  so  most  distinctly  in  this  case.  He 
admits  that  the  debt  has  been  paid,  and  asks  only  for  a 
shilling  damages  and  his  costs.]  The  verdict  and  judgment 
must  be  limited  to  such  damages  and  costs.  [Jervisy  C.  J. 
— You  want  the  judgment  entered  in  that  manner,  in  order 
that  you  may  reverse  it  upon  a  writ  of  error.]  If  the  ver^ 
diet  stands  for  the  amount  of  the  debt,  the  plaintiff  may 
issue  execution  for  it  [MauUy  J.— If  he  does,  the  de- 
fendant can  apply  to  the  Court]  In  Eastwick  v.  Har^ 
man  (a)  there  was  an  admission  in  the  particulars  of  the 
receipt  of  a  sum  of  money  which  appeared  on  the  evidence 
to  have  been  paid  after  action  brought;  and  although  the 
jury  found  a  general  verdict  for  the  defendant,  it  was  not 
contended  that  the  plaintiff  was  entided  to  any  damages  for 
the  detention  of  the  debt  [Maitkf  J. — The  plaintiff 
appears  to  have  been  willing  to  treat  the  payment  as  apply- 
ing to  the  damages  as  well  as  to  the  debt;  but  here  the 
plaintiff  guards  against  the  payment  being  such  a  payment 
as  to  be  answer  to  the  action.] 


Per  Curiam. 


Rule  refused. 


(a)  6  M.  &  W.  13 ;  S.  C.  8  Dowl.  399. 
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Ex  parte   KeLLETT.  Janwry  15. 

[Bail  Court     Coram  JFrfc,  J."] 
MM*  HILL  moved  for  a  rule  that  upon  filimr  the  affidavit  Wheroona 

nilo  to  roekon 

of  the  execution  of  the  articles  of  clerkship,   and   upon  dMsenrioeof 
inroIUng  the  articles,   the  service  under  them  might  be  deriL^ipfrom 
reckoned  to  commence  from  the  date  of  the  articles,  and  t^«}*tooftlw 

'  articles,  and 

not  from  the  date  of  filing  the  affidavit  of  execution  thereof,  not  from  the 

The  affidavit  in  support  of  the  motion  v^as  made  by  the  the  affidavit  of 
attorney  to  whom  the  clerk  was  articled,  and  stated  the  fol-  apMarS*that 
lowing  facts: — TTie  articles  of  clerkship  were  executed  on  ^}y  ?•"«    ^ 

*^  *^  whole  tune  of 

the  23rd  of  August,  1845,  and  the  applicant  served  under  service  had 
them  up  to  the  present  time.     The  attesting  witness,  an  Court  ordered 
ingrossing  clerk   in  the  same  office,  was,  on  the  15th  of  ^^Ja  b^!®' 
September  in  the  same  year,  discharged  from  his  employ-  <iuiredintobj 
ment  for  misconduct,  and  all  inquiry  for  him  proved  fruit-  aod  that  wL 
less,  until  the  12th  of  May,  1850,  when  he  unexpectedly  tiSd  to^o 
returned  to  Preston,  where  the  attorney  practised,  and  the  ^^^y  ^^^ 

'  .  *  certain  tune, 

deponent  then  procured  the  affidavit  of  execution  of  the  the  rule  should 
articles  to  be  made  by  him.     The  affidavit  contained  the 
usual  statement  that  the  difficulty  in  duly  proving  their 
execution  was  the  only  reason  why  the  articles  had  not 
been  inrolled. 

Erle,  J. — So  long  a  period  of  time  has  been  suffered  to 
elapse  between  the  execution  of  the  articles  and  the  pre- 
sent motion,  that  it  must  be  referred  to  one  of  the  Masters 
to  inquire  into  the  matter,  and  unless  the  Master  shall 
certify  to  this  Court  to  the  contrary  within  the  present 
Term,  the  rule  mav  be  absolute. 

Rule  accordingly. 
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Jamuaty  16.  GORRINGB  W.    TeRREWEST. 

[Bail  Court     Coram  Erie,  J.] 

^^^^^^  UrAMWELL  moved  for  a  distringas  to  compel  an 
reodenoe  wtf     appearance. 

mikiumii,  and       ^*^  n  rm       %  n     •% 

a  0017  of  a  1^^  affidavit  stated  the  followmg  facts: — The  defendant 

mont  had  been  ^^  ^^  attorney  carrying  on  business  in  partnership  with  a 
toh"*  wb^  gentleman  of  the  name  of  Whiteman,  and  had,  down  to 
aioUe^tieBt      the  month  of  October,  1849,  resided  at  Westham,  in  the 

BMroCiatiiOii  —        . 

between  the  coun^  of  Sussex,  where  he  cultivated  a  farm.  In  that 
S^dant^  month  he  became  embarrassed  in  circumstances,  and  a  side 
gnmnds  for       took  place  of  all  his  furniture  and  effects  at  his  residence. 

belieyinff  had  , 

nacbedhiBi,     He  immediately  afterwards  quitted  that  part  of  the  country, 

mnted  a  dis-  ^"^  ^^^  ^^^^^  ^^  ^^^  ^>  ^^^  occupied  by,  another  tenant, 
tringai  to         ^phe  only  communication  had  with  him  since  that  time  was 

compel  an  •' 

appearance;  through  the  medium  of  his  London  agent  His  partner 
callsliad been  did  not  know  where  he  resided,  and  had  dissolved  the 
li^knovra*  partnership.  Several  communications  on  the  subject  of 
place  of  abode,  the  plaintiff's  claim   were  sent  to  him  by  the  plaintiff's 

attorney,  addressed  to  the  care  of  the  defendant's  London 
agents,  to  which  he  returned  answers,  bearing  the  Tendon 
post  mark.  On  the  16th  of  May,  1850,  a  letter  was  sent 
to  him  addressed  in  that  maimer,  inclosing  a  copy  of  a 
writ  of  summons,  and  desiring  that  an  appearance  might 
be  entered  to  save  the  expense  of  a  distringas.  No  ac- 
knowledgment of  the  receipt  of  this  letter  was  received 
from  the  defendant;  but  from  a  negotiation  for  the  ar- 
rangement of  the  plaintiff's  claim,  which  subsequently  took 
place,  and  lasted  down  to  the  commencement  of  the  present 
month,  it  was  evident  that  the  defendant  was  aware  that  a 
writ  of  summons  had  been  issued  against  him  by  the 
plaintiff.  Inquiries  were  made  of  the  former  partner  of 
the  defendant,  and  of  persons  in  the  neighbourhood  of  his 
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former  residence,  and  also  of  the  London  agents  of  the  de-     ^\^lf  ^' 
fendantSy  but  nothing  could  be  ascertained  as  to  his  present 


TeBREW£8T. 


GORRINGB 

residence.  His  answers  to  letters  always  bore  the  London  ^  ». 
post  mark.  The  affidavit  contained  a  statement  of  the 
deponent's  belief  that  the  defendant  was  resident  some- 
where in  London,  that  he  was  keeping  out  of  the  way  to 
avoid  service  of  the  writ,  and  that  without  some  more 
efficacious  process  he  could  not  be  compelled  to  appear. 

BramweH  It  clearly  appears  that  the  defendant  has 
knowledge  of  the  proceedings  against  him,  and  is  keeping 
out  of  the  way  to  avoid  personal  service  of  the  writ  of  sum- 
mons. [Erie,  J. — Is  it  not  necessary,  in  order  to  obtain  a 
distringas,  that  the  proper  number  of  calls  and  appointments 
should  be  made  at  the  residence  of  the  defendant  ?]  The 
statute  2  Wm.  4,  c  39,  s.  3,  does  not  in  terms  require 
that  this  should  be  done.  It  only  says,  that  if  ^Mt  shall 
be  made  appear  by  affidavit,  to  the  satisfaction  of  the 
Court,"  ^^that  any  defendant  has  not  been  personally  served 
with  any  such  writ  of  summons,**  ^^and  has  not,  according 
to  the  exigency  thereof,  appeared  to  the  action,  and  cannot 
be  compelled  so  to  do  without  some  more  efficacious  pro- 
cess, then  and  in  any  such  case  it  shall  be  lawful  for  such 
Courf  ^'  to  order  a  writ  of  distringas  to  be  issued."  It  is 
the  practice  of  the  Court  alone  which  has  imposed  the  duty 
of  serving  the  writ  of  summons  with  certain  formalities,  in 
order  to  obtain  the  writ  of  distringas.  Here  the  facts  suffi- 
ciently shew  that  the  defendant  ^'  cannot  be  compelled"  to 
^appear  to  the  action,"  *^ without  some  more  efficacious 
process." 

Erle,  J. — As  the  rule  requiring  the  calls  and  service  at 
the  dwelling-house  of  the  defendant  is  merely  a  rule  of 
pracUce,  I  think  you  are  entitled  to  the  writ;  having 
brought  yourself  within  the  terms  of  the  statute,  and  the 
principle  upon  which  the  rule  is  founded. 

Writ  granted 
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Dawson  v.  Collis  and  Another. 


[In  the  Common  Picas. 


Coram  Jervis,  C  J.9  Maule,  J,y  Cresstoelly  J,  and 

mUiamSy  •/.] 

To  aisomput  A  SSUMPSIT  for  1000/.  for  goods  sold  and  delivered ;  for 
goods lold and  S^^^^  bai^ined  and  sold;  and  upon  an  account  stated. 
for'I^W^  Fourth  Plea.  As  to  191/.  9^.  2i,  parcel,  &c.,  that  the 
gained  and  same  is  claimed  by  the  plaintiff  to  be  due  from  the  de- 
pleted as  to  fendants,  and  the  defendants  became  and  were  indebted 
&€.  tEaThe  therein,  as  in  the  declaration  alleged,  and  made  the  promise 
^f^°? '°:  in  the  declaration  alleged,  so  far  as  relates  to  191/.  9s.  2c/., 
made  the  pro.  for  and  in  respect  of  divers  goods  and  chattels,  to  wit, 
respect  of  thirty-one  pockets  of  hops,  then,  to  wit,  &c.,  bargained  and 
STwit^tEim-'  ^^^  ^y  ^^  plaintiff  to  the  defendants,  and  at  their  request; 
S*  'h^*'  ^  ^^^  ^^  ^^  ^™^  ^^  ^^  bargain  and  sale,  and  of  making  the 
and  sold  by  promise  as  to  that  sum,  the  plaintiff  produced  and  shewed 
to  the  defendants  a  certain  sample  of  the  said  hops,  and 
then  promised  to  deliver  the  said  hops  to  the  defendants, 
and  that  the  whole  of  the  said  hops  were  equal  in  quality 
and  description  to  the  said  sample ;  and  that  the  defendants 
baigained  for  and  bought  the  hops,  and  made  the  promise, 
.        ,        &c.,  on  the  faith  and  terms,  and  in  consideration  of  the 

SQcb  sample ;  '  ^ 

that  defendant  promise  of  the  plaintiff,  and  not  otherwise.     Averment, 
fattb  of  that      that  the  hops  were  not,  at  the  time  of  the  said  bargain  and 

promise,  but 

that  the  hops 

deli?ered  were  not  equal  to  sample,  wherefore  defendant  refused  to  accept  them,  and  broke  his 

promise,  as  he  lawfully  roif^ht.  &c 

Htldf  upon  special  demurrer,  that  the  plea  was  bad,  as  amounting  to  the  general  issue. 

Whether  the  plea  was  not  also  bad  for  attempting  to  tie  down  the  plaintiff  to  prove  that  as 
to  191/L,  the  debt  mentioned  in  the  declaration,  was  for  goods  bargained  and  sold,  and  not  for 
goods  sold  and  delivered,  qvaref 

Sembte^  that  where,  upon  the  sale  of  an  individual  chattel,  the  vendor  warrants  it  of  a  par- 
ticular description,  the  vendee  cannot,  in  the  absence  of  an  expre&s  condition  authorizing  him  to 
do  so,  refuse  to  receive  the  article,  if  it  be  not  of  the  description  warranted ;  but  that  he  can 
only  avail  himself  of  the  warranty  by  an  action  upon  it,  or  in  reduction  of  damages  in  an  action 
ibr  tbe  price  of  the  article. 


plaintiff  to 
defendant ; 
that  at  the 
time  of  tbe 
sale  plaintiff 
produced  a 
sample,  and 
promised  that 
all  tbe  hops 
were  equiu  to 
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sale,  and  of  the  making  of  the  said  promise,  nor  were  they    ^^  ^-  ^  ^* 

at  any  time  since,  until,  or  at  the  time  of  the  commence-  '• — 

ment  of  this  suit,  nor  have  they  ever  since  been,  nor  are  «. 

they,  equal  in  quality  and  description  to  the  said  sample ;  ^n/AaoSer. 
but,  on  the  contrary  thereof,  the  same  were  and  every  part 
of  them  was  of  a  very  inferior,  bad,  and  indifferent  quality 
and  description,  and  of  much  less  value,  and  of  no  use  or 
value  to  the  defendants ;  wherefore  the  defendants  did  not, 
nor  would  accept  the  said  hops,  or  any  part  thereof,  and 
then  broke  their  said  promise  as  to  the  said  sum  of 
191iL  9«.  2d.^  as  they  lawfully  might,  &c.  Verification* 
Special  demurrer  and  joinder. 

WiUeSi  in  support  of  the  demurrer.  Either  there  was  a 
warranty  by  the  plaintiff  that  the  hops  were  equal  to  sample, 
or  the  promise  of  the  defendant  to  purchase  the  hops  was 
made  upon  the  condition  that  they  should  answer  the 
sample.  In  the  former  case,  tlie  defendant  has  no  right  to 
refuse  to  ful6I  his  promise,  because  the  plaintiff  has  broken 
his;  for  it  is  well  settled  that  a  warranty  only  gives  a  right 
of  cross  action,  and  not  a  right  to  return  the  goods.  If 
the  stipulation  respecting  the  quality  of  hops  was  by  viray 
of  condition,  then  the  defendant  might  have  returned  them, 
if,  upon  examination,  he  found  that  they  were  not  according 
to  sample.  In  that  case,  however,  there  would  have  been 
no  such  promise  by  the  defendant  as  is  averred  in  the  decla- 
ration. If,  therefore,  the  plea  sets  up  a  breach  of  warranty 
as  an  answer  to  the  action,  it  is  bad  in  substance,  as  that  is 
only  the  subject  of  a  cross  action;  and  if  it  relies  upon  the 
stipulation  concerning  the  quality  as  a  condition,  then  the 
plea  18  bad  as  an  argumentative  traverse  of  the  promise. 

The  plea  is  also  bad  for  another  reason.  The  declaration 
alleges  that  the  1000/!.  are  due  for  goods  sold  and  delivered, 
and  for  goods  bai^ained  and  sold,  and  upon  an  account 
stated;  and  the  plaintiff  would  be  entitled  to  recover  the 
whole  amount  by  proving  that  he  had  sold  and  delivered 
goods  to  the  defendant  to  that  amount.    The  plea,  in  an- 
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Vohme  II.     sweriog  the  claim  to  the  extent  of  191L  9s.  2d.,  states  that 
that  sum  was  due  for  goods  bargained  and  sold,  and  thus 


Dawson 

9,  seeks  to  prevent  the  plaintiff  from  recovering  that  sum, 

and  Aa^qt.   ^^<^P^  ^^^  goods  bargained  and  sold. 

Hawkins,  contriL  The  declaration  contains  only  one 
count:  it  claims  lOOOiL  for  three  distinct  matters.  The  plea 
is  not  pleaded  to  the  whole  declaration,  but  to  191/!.  9s.  2d., 
part  of  a  sum  of  money  which  the  declaration  alleges  to  be 
due  in  respect  of  those  matters ;  and  the  defendant  has  a 
right  to  say  that  out  of  that  whole  sum,  19R  9s.  2d.  were 
for  goods  bargained  and  sold.  The  plaintiff  is  in  no  diffi- 
culty ;  for  he  may  traverse  that  allegation,  or  new  assign. 
[CresMweUf  J. — Suppose  the  defendant  had  pleaded  the 
general  issue,  and  the  plaintiff  had  proved  that  lOOOiL  were 
due  to  him  for  goods  sold  and  delivered,  would  he  not  have 
been  entided  to  succeed?  The  plea,  however,  begins  by 
saying  that  the  plaintiff  does  not  claim  lOOOZ.  for  goods 
sold  and  delivered,  but  that  as  to  191Z.  9s.  2d.,  the  claim  is 
for  goods  baigmned  and  sold:  is  not  the  plea,  therefore, 
bad  for  attempting  to  limit  the  effect  of  the  declaration,  by 
tying  down  the  plaintiff  to  prove  that,  as  to  191iL  9#.  2d., 
his  debt  arose  not  for  goods  sold  and  delivered;  but  for 
good  bargained  and  sold?]  At  all  events,  the  objection 
has  not  been  taken  by  the  special  demurrer,  and  is,  there- 
fore, not  available. 

Next,  the  plea  does  not  amount  to  the  general  issue,  for 
it  admits  the  promise  alleged  in  the  declaration.  [Maule,  J. 
-—Suppose  an  action  were  brought  for  the  price  of  an  in- 
dividual horse,  which  had  been  sold  as  sound,  would  it  be 
a  good  plea  that  the  horse  was  unsound?  The  property 
in  it  passed  to  the  purchaser  immediately  upon  the  sale, 
and  his  remedy  for  the  breach  of  the  warranty  would  be, 
not  to  return  the  horse,  but  to  bring  an  action  upon  the 
warranty ;  Street  v.  Blay  (a).]    In  the  case  referred  to,  the 

(a)  2  B.  &  Ad.  456. 
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horse  had  been  actually  accepted ;  but  neither  in  that  case     ^'  ^-  *"  ^• 
or  in  any  other  has  it  been  held  that  a  person  contracting 


Dawbo 

for  the  purchase  of  goods  in  accordance  with  a  particular  v. 

sample,  is  bound  to  accept  goods  which  do  not  agree  with   ^^  Another, 
the  sample.     [Maule,  J.— The  property  passed  to  the  de- 
fendant at  the  time  of  the  contract]     The  defendant,  it  is 
true,  might,  if  he  had  chosen   to  have  the  goods,  have 
maintained  trover  upon  tendering  the  price  of  them ;  but 
the  plaintiff  has  no  right  to  enforce  the  performance  of  the 
defendant's  promise,  when  he  has  failed  to  observe  his  own. 
[Maule,  J. — A  condition  that  the  goods  may  be  returned  if 
not  equal  to  sample,  and  the  contract  be  rescinded,  at  the 
option  of  the  vendee,  must  be  express ;  it  cannot  be  im- 
plied.    In  the  absence  of  such  an  express  condition,  it  is 
merely  a  contract  of  warranty,  upon  which  the  vendor  is 
liable  to  be  sued  if  he  breaks  it     It  would  be  most  incon- 
venient, if,  for  every  small  difierence  between  the  bulk  and 
the  sample, — and  a  vendor  can  never  be  sure  that  there 
will  not  be  such,— the  vendee  should  be  at  liberty  to  return 
the  whole.     The  true  principle  in  such  case  is,  that  the 
vendor  shall  make  compensation,  not  that  the  vendee  shall 
be  at  liberty  to  return  the  goods.]     It  has  never  been  de- 
cided that,  where  the  goods  do  not  answer  the  sample,  the 
defendant  may  not  return  them  before  acceptance.     [fFil- 
Bams,  J. — The  property  passes  to  the  vendee  at  once :  you 
must  contend  that  he  has  a  right  to  rescind  the  contract] 
The  plea,  it  is  true,  admits  that  the  vendee  promised  as  in  the 
declaration  alleged ;  but  he  has  a  right  to  examine  the  goods, 
and,  notwithstanding  that  promise,  to  refuse  to  accept  them, 
if  he  finds  them  not  equal  to  sample.    If  a  man  contracts  to 
purchase  for  twenty  guineas,  a  watch,  which  the  vendor  has 
at  home,  and  which  the  latter  describes  as  a  gold  watch,  the 
vendee  has  surely  a  right  to  refuse  to  accept  it,  if  it  proves  to 
be  a  silver  watch.  [Maide,  J. — Suppose  a  man  were  to  point 
to  a  sack,  and  sell  it  as  a  sack  of  peas,  and  it  turned  out  to 
be  a  sack  of  wheat,  surely  the  property  would  pass  at  once 
to  the  vendee,  and  then  he  could  not  return  the  wheat] 
YOL.  IL  c  L.  M.  &  p. 
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FohmtBii.         WiUeSy  in   reply.     [Oresswett,  J.— 1  find  the  following 

— r ' —  passage  in  Smithes  Leading  CaseSy  vol.  2,  p.   15,  3rd  ed. 

V.  "  It  is  settled  by  Street  v.  Blay^  and  Paultan  v.  Lattimore  (a), 

and  Another,    ^*^>  where  an  article  is  warranted,  and  the  warranty  is  not 
complied  with,  the  vendee  has  three  courses,  any  one  of 
which  he  may  pursue.     1,  he  may  refuse  to  receive  the 
article  at  all;   2,  he  may  receive  it,  and  bring  a  cross 
action  for  the  breach  of  the  warranty;   or,  3,  he  may, 
without  bringing  a  cross  action,  use  the  breach  of  war- 
ranty in  reduction  of  the  damages,  in  an  action  brought 
by  the  vendor  for  the  price."    Then  follows  a  passage  in 
brackets,  which  shews  that  it  is  written  by  the  editors  of 
the  last  edition :   ^*  i.  e.  to  the  extent  of  the  difference 
between  the  agreed  price  or  alleged  value,  and  the  real 
value,  at  the  time  of  delivery,  as  reduced  by  the  breach  of 
contract :  but  if  there  be  any  fiirther  damage,  besides  that 
so  allowed  in  abatement  of  the  price,  he  must  bring  a 
cross  action.     Mondel  v.  Steele^  8  M.  &  W.  858 :  and  see 
Bigge  v.  Burbidgey   15  Law  Joum.,  Exch,  309,  and   15 
M.  &  W.  598.*^     It  is  unnecessary  to  enter  upon  the 
general  question  of  law  there  discussed;   it  is  suflScient  to 
say  that  the  present  plea  amounts  to  a  denial  that  there 
was  a  bargain  and  sale,  with  a  promise  to  pay  on  request ; 
and  that  it  is,  therefore,  bad  as  amounting  to  the  general 
issue. 

At  the  conclusion  of  the  argument,  the  Court  referred 
to  Parson  v.  Sexton  (ft). 

Jervis,  C  J.— ^I  am  of  opinion  that  this  plea  is  no 
answer  to  the  action.  I  am  inclined  to  think  that,  accord- 
ing to  the  correct  principle  to  be  derived  fix)m  Street  v. 
Blay  (c),  on  the  sale  of  a  specific  enumerated  article,  the 
buyer  has  no  right  to  say,  that  the  article  does  not  answer 
the  description,  and  that  he  can  therefore  repudiate  the 


(a)  9  B.  &  C.  259.  (c)  2  B.  &  Ad.  456. 

{b)  4  C.  B.  S99. 
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contract   His  remedy  is  to  bring  an  action  on  the  warranty     ^'  ^-  flr  ^• 
or  to  avail  himself  of  the  breach  of  it  in  redaction  of 


Pawbon 
damages.    But  it  is  unnecessary,  from  the  course  which  the  ». 

aif^ument  has  taken,  to  decide  that  question,  because,  if  ^^  Another. 

proof  of  the  warranty  on   the  part  of  the  plaintiff  be  a 

necessary  condition  to  his  recovering  in  the  action,  as  Mr. 

Hawkins  must  contend,  then  there  is  no  promise  by  the 

defendants  to  pay,  and  no  bargain  and  sale.     Unless  the 

specific  article  corresponded  with  the  sample,  it  would  be  a 

defence  open  under  the  general  issue. 

I  entertain  some  doubt  as  to  the  introductory  part  of 

the  plea:  if  bad,  however,  it  is  so  only  on  special  demurrer; 

and  as  the  objection  has  not  been  taken  by  the  demurrer, 

it  is  unnecessary  to  give  any  decision  upon  it 

Maule,  J. — I  am  of  the  same  opinion.  Mr.  Hawkins 
says,  that  the  law,  under  the  circumstances  stated  here, 
confers  on  the  vendee  the  right  of  refusing  to  take,  or  to 
pay  for,  the  article  sold.  He  says,  that  that  law  is  to  be 
inferred,  and  to  be  noticed  by  the  Court,  as  arising  from 
the  state  of  facts  recited  on  the  plea.  I  think  it  does  not 
so  arise.  But  suppose,  according  to  Mr.  Hawkins*  hypo- 
thesis,  that  the  plea  is  equivalent  to  a  plea  setting  out  that 
the  contract  was  subject  to  a  condition,  that  if  the  goods 
were  not  according  to  sample,  the  defendant  should  be  at 
liberty  not  to  receive  or  pay  for  them,  and  that  he  had 
elected  so  to  do ; — if  the  plea  was  in  those  terms,  I  think 
it  would  not  shew  such  a  sale  or  delivery  of  the  goods  as 
would  raise  any  debt ;  and,  therefore,  I  think  that  this  is 
a  circuitous  way  of  pleading  the  general  issue.  That  is 
objected  to  by  the  demurrer,  which,  therefore,  must  be 
allowed. 

There  is,  indeed,  language  in  some  of  the  cases  with 
respect  to  the  acceptance  and  delivery  of  articles  sold  with 
a  warranty,  which  makes  it  doubtful  whether,  on  the  sale 
of  a  specific  chattel  with  a  warranty,  but  without  a  special 
eondition  authorising  the  vendee  to  refuse  to  accept  the 

c  2 
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Volume  11.     goods,  the    same   law  applies  as  in  Street  v.   Bky  (a). 
— ~ '• —  Some  expressions  in  the  cases  are  adverse  to  such  a  view ; 

Dawson 

V.  but  I  think  that  the  principle  of  Street  v.  Blay  should  be 

and  Another,    extended,  because  the  remedy  which  the  parties  provide 

for  themselves,  namely,  an  action  upon  the  warranty,  or, 

as  in  Atten  v.  Cameron  {b)  and  other  cases,  in  reduction  of 

damages,  is  a  just  and  convenient  mode  of  dealing  with  the 

matter.     If  necessary,  therefore,  I  should  hold  that  the  law 

was  so;   indeed,  I  have  no  doubt  it  is  so;  but  we  can 

decide  that  this  plea  is  bad  without  deciding  that 

Cresswell,  J. — I  am  of  the  same  opinion ;  I  agree  with 
the  Lord  Chief  Justice,  that  if  it  be  incumbent  on  the 
plaintifis  to  prove  that  the  article  delivered  was  of  the 
particular  description  warranted,  this  would  be  a  matter  of 
defence  available  under  the  general  issue.  That  would  be 
applicable  to  a  contract,  not  for  a  specific  article,  but  for  an 
article  of  a  particular  description.  But  where  the  sale  is  of 
a  specific,  or,  more  properly  speaking,  of  an  individual, 
article,  then  the  vendee  may  defend  himself,  either  in  part, 
in  reduction  of  damages,  or  altogether  by  a  cross  action.  I 
apprehend  that  the  passage  in  Smithes  Leading  Cases  (c) 
does  not  mean  that  Street  v.  Blay  and  PotUton  v.  Lattimare{d) 
decided  the  three  points  there  mentioned;  but  only  that 
those  three  points  might  be  inferred  firom  the  decisions  in 
those  cases. 

WiLUAMSi,  J* — I  am  of  the  same  opinion.  Either  the 
plea  amounts  to  a  denial  that  the  goods  were  bargained  and 
sold, — in  which  case  it  amounts  to  the  general  issue ;  or  it 
admits  that  the  goods  were  bargained  and  sold,  and  justifies 
the  breach  of  promise  on  the  ground  of  a  warranty.  But,  I 
apprehend,  it  is  clear  that  when  the  goods  were  bargained 
and  sold,  the  property  passed  at  once  to  the  defendant 


(a)  2  B.  &  Ad.  456.  (c)  Cited  wpra,  p.  18. 

(6)  1  Cr.  &  M.  S32.  (d)  9  B.  &  C.  259. 
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What  is  disclosed  in  the  plea  does  not  shew  that  the  de-    ^-  ^*  ^  ^* 
fendant  was  entitled  to  rescind  the  contract,  though  it  might 
justify  him  in  not  paying  the  full  amount.     It  seems  to  me. 


Dawson 


COLLIS 


that  in  this  view  the  plea  is  bad.     I  also  think  it  bad  in   andAnoSor. 

other  respects,  but  it  is  unnecessary  to  refer  to  any  other 

objections. 

Judgment  for  the  Plaintiff. 


BoGG  V.  Pearsb  and  Another. 


January  16. 


[In  the  Common  Pleas. 
Coram  Jervis^  C  J.,  Maule,  «/'.,  CresstoeU,  •/.,  and 


Assumpsit  against  the  defendants  as  *Hwo  of  the  CommiMionm 

commissioners  for  the  time  being  appointed  and  acting  as  under  a  private 

such  under  and  by  virtue  of  the  statute''  (8  &  9  Vict  ^„f t^^J^, 

c  clzzvii).     "  For  that  the  said  commissioners  for  the  time  %^*.  &c-  • 

.  .    .  parish,  were 

being  appointed  and  acting  as  such  commissioners  under  empowered  to 
and  by  virtue  of  the  said  statute,  on  the  17th  of  July,  1850,  l^^ch  Mlariea 
were  indebted  as  such  commissioners  as  aforesaid,  to  the  JJ-l^L!^®"^^ 

'  toioK  reason- 

plaintiff  in  500il,  for  wases  or  salary  then  due,  and  of  right  "We,  and  to 
payable  by  and  from  the  said  commissioners  as  such,  to  the  officers  and 
plaintiff  for  and  in  respect  of  his  having  before  then  held  JS'^me^se^ 
and  filled,  for  a  certain  long  space  of  time  before  then  ^^onsd'tbeact 
elapsed,  the  office  of  street-keeper,  in  and  for  the  parish  of  were  spoken 

St.  Mary  Magdalen,  Bermondsey,  in  the  county  of  Surrey,  by  the  com- 
missioners. 

The  commis- 
sioiien  were  empowered  to  make  rates,  which  were  vested  in  them,  and  they  were  directed  to 
apply  the  moneys  which  should  come  to  their  hands  under  the  act,  in  paring,  lighting,  &c.,  the 
pariah,  and  carrying  the  several  purposes  of  the  act  into  execution. 

HM,  that  assumpsit  did  not  lie  against  them  by  one  of  their  officers  for  arrears  of  salary. 

SemJUt,  that  his  proper  remedy  was  by  mandamus,  or  by  action  on  the  case ;  and  that  that 
remedy  existed  only  where  the  commissioners  had  funds  in  their  hands  properly  applicable  to 
the  payment  of  his  salary. 
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VohoM  II,  under  and  by  virtue  of  an  appointment  of  him  as  such 
street-keeper  as  aforesaid,  at  wages  or  salary  in  that  behalf 
before  then  duly  made  by  the  said  commissioners,  under 


BOGO 


9. 

Pearsb 


and  Another.  ^^^  ^7  virtue  of,  and  according  to  the  provisions  of  the 
said  act  of  Parliament"  Averment  of  promise  by  the  said 
commissioners  to  pay.     Breach,  non-payment. 

The  defendants  pleaded,  1,  non  assumpsit;  2,  as  to  28821, 
payment ;  and  3,  a  special  plea  averring  misconduct  by  the 
plaintiff  in  his  office,  to  which  there  was  a  special  demurrer 
and  joinder  in  demurrer.  It  is,  however,  unnecessary  to 
set  out  the  plea,  as  the  Court  expressed  no  opinion  upon 
it,  the  argument  and  judgment  turning  on  the  validity  of 
the  declaration. 


Lushy  in  support  of  the  demurrer.  [Maute,  J. — How 
docs  it  appear  that  the  commissioners  are  liable,  in  assumpsit, 
to  pay  the  plaintiff's  salary  ?]  The  42nd  section  of  the  local 
act  (a),  under  which  the  commissioners  are  appointed  and 


(a)  S  &  9  ^^ct.  c.  clzzvii.,  in- 
tituled, "  An  Act  for  more  effec- 
tually Paving,  Cleansing,  Light- 
ing, and  otherwise  improving 
the  Parish  of  St.  Mary  Magdalen, 
Bermondsey,  in  the  county  of 
Surrey." 

Sect.  6  appoints  all  her  Ma- 
jesty's justices  of  the  peace  for 
the  county  of  Surrey  being  in- 
habitants, or  owners  and  occu- 
piers of  land  within  the  said 
parish,  together  with  William 
Brown  and  certain  other  persons 
therein  named,  and  their  suc- 
cessors, to  be  the  first  commis- 
sioners for  carrying  the  act  into 
execution ;  and  enacts  that  they 
shall  continue  in  office  until  other 
commissioners  shall  be  elected  in 
their  place  in  manner  therein- 
after mentioned,  and  that  such 
commissioners  shall  be  known 


by  the  name  of  "The  Commia- 
sioners  for  improving  the  Parish 
of  Saint  Mary  Magdalen,  Ber- 
mondsey, in  the  county  of  Sur- 
rey." 

Sect  33  empowers  the  com- 
missioners to  enter  into  contracts 
for  the  execution  of  any  works 
authorized  by  the  act  to  be  done 
by  them,  and  enacts,  "  that  every 
such  contract  shall  be  in  writing, 
and  shall  specify  the  works  to  be 
done  and  the  materials  to  be  fur- 
nished, and  a  duplicate  thereof 
shall  be  entered  into  a  book,"&c., 
"  and  shall  be  signed"  by  the 
contractors. 

Sect.  34  enacts,  that  every 
such  contract  shall  be  signed  by 
any  three  of  the  commissioners, 
and  shall  be  binding  on  them, 
and  that  actions  and  suits  may 
be  maintained  thereon,  &c. 
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derive  their  powers,  authorizes  them  to  appoint  a  street-keeper, 
and  upon  such  appointment  a  contract  arises  to  pay  him 
his  salary.     [Mauk,  J. — The  act  no  doubt  gives  them  a 


L.  Af  .  fr  P. 
1851. 

BOGG 
9. 

Pearbe 
and  Another. 


Sect  37  enacts,  *'  that  Dothing 
in  any  deed  or  contract  by  this 
act  authorized  to  be  made  by  or 
on  the  behalf  of  the   commis- 
aionera  for  any  of  the  purposes 
of  this  acty  shall  extend  to  charge 
or  affect  the  persons  of  any  of 
the  commissioners,  or  their  heirs, 
executors,"  &c.,  "  or  any  of  their 
own  proper  lands  or  goods,  with  or 
for  the  performance  of  any  thing 
contained  in  any  such  instrument; 
but  the  amount  of  all  damages, 
costs,  and  charges,  recovered  in 
any  action  or  suit  in  consequence 
of  any  such  instrument,  or  which 
any  commissioner  shall  otherwise 
be  put  to  by  virtue  of  this  act,  shall 
be  respectively  discharged  out  of 
the  moneys  to  arise  by  virtue  of 
this  act,  or  other  the  goods  and 
chattels  vested  in  the  commis- 
sioners by  virtue  of  their  office, 
unless  such  action  or  suit,  or  any 
such  damages,"  &c.,  "  have  arisen 
in  consequence  of  wilful  neglect 
or  default  on  the  part  of  the  com- 
missioners incurring  the  same,  or 
unless  such  action  or  suit  have 
been  defended  without  the  order 
or  direction  of  the  commissioners." 

Sect.  38  enacts,  that  all  ac* 
tions  or  suits  in  respect  of  any 
matter  or  thing  relating  to  the 
execution  of  the  act,  may  be 
brought  or  defended  by  the  com- 
missioners, in  the  names  of  any 
two  of  them,  or  of  their  clerk. 

Sect.  39  enacts,  that  execu- 
tions upon  judgments  or  decrees 
against  the  commissioners  shall 
be  executed   against  the  goods 


and  chattels  belonging  to  them, 
by  virtue  of  their  office. 

The  42nd  section  enacts,  *'  that 
the  commissioners  shall,  from 
time  to  time,  appoint  a  treasurer, 
clerk,  surveyor,  collector,  and  as- 
sessor, beadle,  street-keeper,  and 
such  other  officers  as  they  shall 
think  fit,  with  such  salaries  and 
allowances  as  they  think  reason- 
able, and  may  remove  such  trea- 
surer, clerk,  surveyor,  collector, 
assessor,  beadle,  street-keeper, 
and  officers,  and  appoint  others 
in  their  stead." 

Sect.  44  enacts,  that  any  trea- 
surer, &c.,  "  or  other  officer  em- 
ployed by  the  commissioners," 
exacting  or  accepting  any  fee  or 
reward,  or  being  or  interested  in 
any  contract  made  by  the  com- 
missioners, "  shall  be  incapable 
of  being  afterwards  employed  by 
the  commissioners,"  and  shall 
forfeit  ten  pounds. 

Sect  45  enacts,  that  the  com- 
missioners shall  take  from  their 
treasurer  and  other  officers  "in 
their  employ,"  entrusted  with  the 
receipt  of  money,  security  for  the 
due  execution  of  their  offices,  and 
duly  accounting,  &c. 

Sect.  46  enacts,  that  every 
officer  "appointed  or  employed 
by  the  commissioners  by  virtue 
of  this  act,"  shall  deliver  accounts 
of  all  moneys  received  by  him  on 
behalf  of  the  commissioners,  &c. 

Sects.  50  to  65  both  inclusive, 
empower  the  commissioners  to 
borrow  money  on  mortgage. 

Sect.  167  enacts,  that  in  order 
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power  to  appoint  a  street-keeper,  but  it  does  Dot  follow 
that  because  thej  exercise  that  power  they  become  liable 
to  pay  him  his  salary.]  The  same  section  authorizes  them 
to  fix  the  salaries  of  the  officers.  [Mauley  J. — A  person 
may  have  the  privilege  of  appointing  to  an  office  without 
being  personally  bound  to  pay  the  salary  attached  to  it] 
No  doubt  that  is  so  in  the  case  of  a  freehold  office,  which 
is  not  held  during  pleasure ;  but  here  the  term  **  officer**  is 
used  in  the  popular,  and  not  in  the  strictly  legal  meaning 
of  the  word  The  officers  mentioned  in  the  act  are,  in  truth, 
merely  the  servants  of  the  commissioners ;  and  upon  their 
being  appointed,  an  implied  contract  arises  that  the  com- 
missioners shall  pay  them.  The  commissioners  have  the 
sole  power  of  levying  rates,  and  disbursing  the  moneys 
thereby  collected ;  and  if  they  are  not  liable  to  pay  their 
officers,  it  is  difficult  to  see  how  the  latter  are  to  obtain 
payment  of  their  salaries.  [MauUy  J. — The  commissioners 
have  the  power  to  appoint  proper  officers.  They  have  also 
a  duty  to  apply  the  moneys,  which  they  raise,  according  to 
the  purposes  of  the  act.  It  may  be  that  an  officer  would 
have  a  right  to  bring  an  action  against  the  commissioners 
for  not  doing  something  which  they  ought  to  do ;  but  not 


to  raise  money  for  carrying  the 
several  purposes  of  the  act  into 
execution,  it  shall  be  lawful  for 
the  commissioners  to  make  rates 
or  assessments,  to  be  signed  by 
three  of  the  commissioners,  upon 
the  occupiers  of  all  messuages, 
&c.,  within  the  said  parish,  ac- 
cording to  their  annual  value,  so 
as  such  rates  or  assessments  do 
not  exceed,  in  any  one  year,  two 
shillings  in  the  pound. 

Sect.  169  enacts,  that  the 
rates  made  under  the  act  shall 
be  vested  in  the  commissioners, 
and  shall  be  payable  at  such  time 
as  they  shall  direct,  to  the  col- 
lectors to  be  appointed  by  them. 


Sect.  202  enacts,  that  all 
money  which  shall  come  into 
the  hands  of  the  commissioners 
under  this  act  shall  be  applied  in 
the  first  place  in  paying  the  ex- 
penses of  obtaining  and  passing 
this  act,  and  then  in  payment 
of  the  interest  of  all  borrowed 
moneys :  and  afterwards  in  do- 
fraying  the  expenses  of  paving, 
cleansing,  watering,  and  lighting 
the  several  streets  within  the  said 
parish,  and  of  improving  the 
same,  and  "  carrying  the  several 
other  purposes  of  this  act  into 
execution,  and  in  paying  off  the 
principal  sums  borrowed  on  the 
credit  of  the  rates." 
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to  bring  an  action  for  a  debt    If  they  were  in  funds,  they     ^'  ^  ^  ^• 

might  be  bound  to  make  an  order  for  the  payment  of  the — 

salary ;  and  if  they  did  not  do  so  they  might  be  liable  to  «. 

an  action  for  not  doing  so.]  The  44th,  45th,  and  46th  u/i^tW. 
sections,  all  shew  that  the  oflScers  are  the  mere  servants 
of  the  commissioners;  for  they  are  spoken  of  as  ^*  em- 
ployed by  the  commissioners,'*  ^*  in  their  employ,"  and 
"  appointed  or  employed  by  the  commissioners."  There  is 
no  direct  authority  upon  the  question ;  but  an  action  was 
lately  brought  under  this  act  by  an  officer  against  two  of 
the  commissioners  for  his  salary;  and  their  liability  in 
assumpsit  was  not  disputed.  In  TiUan  v.  The  Warwick 
Gob  UghJt  Company  (a),  where  an  act  of  Parliament,  which 
incorporated  a  gas  company,  enacted  that  the  costs  of 
obtaining  the  act  should  be  paid  out  of  the  first  moneys 
subscribed,  it  was  held  that  an  action  of  debt  was  main- 
tainable against  the  company  by  the  attorneys  for  their 
costs  in  obtaining  the  act 

Archbold  (Byles  with  him),  contra.  The  declaration 
discloses  no  cause  of  action.  It  merely  avers  that  the 
commissioners  appointed  the  plaintiff  to  his  office,  and 
from  that  appointment  infers  a  duty  in  them  to  pay  him. 
But  "no  action  can  be  maintained  against  a  man  acting 
gratuitously  for  the  public,  for  the  consequence  of  any  act 
which  he  was  authorized  to  do,  and  which,  so  fiEur  as  he  is 
concerned,  is  done  with  due  care  and  attention;*'  HaU  v. 
Smith  (b).  The  plaintiff's  proper  course  was  to  proceed  by 
mandamus.     [He  was  then  stopped  by  the  Court] 

Jebvib,  C.  J.— The  Court  is  of  opinion  that  the  decla- 
ration does  not  disclose  a  sufficient  cause  of  action  to 
entitle  the  plaintiff  to  recover  in  this  form  of  action.     It 

(a)  4  B.  &  C.  962 ;  S.  C.  7  D.  &  R.  376. 
{b)  2  Bing.  156, 163;  S.  C.  9  Moore,  226 
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Fohauii.     alleges  that  the  plaintiff  seeks  to  recover  "by  virtue  of 

• —  an  appointment  of  him  as  such  street-keeper  as  afore- 

V.  said,  at  wages  or  salary  in  that  behalf  before  then  duly 

andAno^.  ™^^  ^y  ^®  ^aid  commissioners^  under  and  by  virtue, 
and  according  to  the  provisions  of  the  said  act  of  Parlia- 
ment." He  was  bound  to  disclose  that  the  appointment 
was  according  to  the  act,  otherwise  he  could  not  sue  "  two 
of  the  commissioners  for  the  time  being."  The  question 
then  is  this:  does  the  act  shew  that  the  appointment 
creates  a  duty  on  the  part  of  the  commissioners  for  which 
an  action  of  assumpsit  will  lie  ?  The  33rd,  and  following 
sections,  which  contemplate  their  entering  into  contracts, 
shew  that  the  contracts  there  referred  to  are  different  from 
the  employment  of  officers;  and  the  37th  throws  "the 
amount  of  all  damages  costs  and  charges"  recovered  against 
the  commissioners  in  respect  of  such  contracts  upon  the 
general  fund  to  be  raised  under  the  act  It  does  not 
follow  that  because  they  appoint  an  officer,  they  enter  into 
any  contract  to  pay  him.  In  Cane  v.  Chapman  (a),  an 
action  on  the  case  was  held  sustainable  against  the  com- 
missioners of  a  paving  act  for  non-payment  of  an  annuity 
which  the  plaintiff  had  purchased  from  them,  the  declara- 
tion containing  an  averment  that  they  were  in  possession 
of  funds  applicable  to  the  payment  of  his  debt  But  it  is 
unnecessary  to  decide  whether  that  be  the  proper  remedy 
in  the  present  instance.  It  is  sufficient  to  say  that  there  is 
no  such  contract  in  this  case  as  entitles  the  plaintiff  to 
maintain  an  action  in  this  form. 

Maule,  J. — I  think  the  declaration  is  bad  in  substance, 
for  not  shewing  a  right  of  action.  The  action  is  brought 
against  two  commissioners,  and  the  declaration  states  that 
the  commissioners  for  the  time  being  were  indebted  as 
such  commissioners  to  the  plaintiff. in   the  sum  of  five 

(a)  5  A.  &  E.  647 ;  S.  C.  1  N.  &  P.  104. 
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hundred  poonds  for  a  salary  ^^  for  and  in  respect  of  his    ^'  ^  it  ^- 
having  before  then  held  and  filled  for  a  certain  long  space  - 


BOGO 

of  time  before  then  elapsed,  the  oflSce  of  street-keeper,  ». 

in  and  for  the  parish  of,"  &c.,  **  under  and  by  virtue  <^  an  ^^^  AooSer. 
appointment  of  him  as  such  street-keeper  as  aforesaid,  at 
wages  or  salary  in  that  behalf  before  then  duly  made  under" 
''the  said  act  of  Parliament"    So  that  the  ground  of  the 
promise  alleged  is  the  appointment  by  certain  commissioners 
of  the  plaintiff  as  street-keeper  at  a  salary  according  to  the 
provisions  of  the  act  of  Parliament     Those  provisions  are 
contained  in  the  42nd  section.     (His  Lordship  read  the 
section,  and  then  proceeded).     Nothing  is  there  said  with 
respect  to  their  agreeing  with  any  person  to  act  as  street- 
keeper,  but  it  speaks  merely  of  the  commissioners  appointing 
him  at  a  salary.  Now,  when  the  statute  intends,  and  enables, 
the  commissioners  to  make  agreements,  it  speaks  of  con- 
tracts by  that  very  name,  and  makes  provisions  applicable 
to  actions  upon  such  contracts.     The  true  meaning  of  the 
42nd  section  is,  that  the  commissioners  shall  not  make  an 
agreement  with  any  person  whom  they  shall  appoint  their 
officer.    J£  he  chooses  to  accept  the  office,  he  may  hold  it 
until  they  dismiss  him,  which  they  have  power  to  do ;  but 
in  employing  him,  they  simply  make  an  appomtment,  and 
pve  him  such  rights  in  respect  of  his  salary  as  the  act  of 
Parliament  provides.     To  enable  persons  to  appoint  an 
officer  does  not  throw  on  them  a  contract  to  pay  his  salary. 
It  may  be  that  if  they  have  in  their  hands,  or  have  the 
means  of  getting  into  their  hands,  the  money  for  the 
payment  of  the  salary,  a  duty  arises,  in  the  due  course  of 
administering  the  funds,  to  pay  the  salary ;  but  that  is  a  very 
different  thing  firom  a  contract  by  them  to  pay  the  salary. 
It  may  be  that  there  is  a  remedy  against  them,  as  was  held 
in  the  case  just  mentioned  (a),  where  an  action  on  the  case 
was  maintained  by  a  clerk  for  the  arrears  of  an  annuity; 

(a)  Com  v.  Ckapnum,  5  A.  &  E.  647;  S.  C.  1  N.  &  P.  104. 
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Vohtm^  II.     and  here  it  might  be  held  that  the  salary  was  an  annuity 
-  as  long  as  the  plaintiff  held  his  office*     It  is  clear  that  the 


p.  mere  exercise  of  a  power  conferred  on  the  commiseioners 

andAnoSer.  ^ appoint  a  Street-keeper,  does  not  amount  to  a  contract  to 
pay  him ;  and  unless  it  does,  this  declaration  does  not  shew 
any  cause  of  action.  We  cannot  say  that  the  declaration  is 
sufficient  in  substance,  merely  because  it  alleges  that  the 
defendants  are  indebted  to  the  plaintiff.  It  does  so  allege ; 
but  it  shews  how  the  debt  arises.  I  think,  therefore,  that 
the  plidntiff  is  not  entitled  to  the  remedy  which  he  now 
cldms.  It  would  be  most  inconvenient  that  he  should  be 
so  entitled.  There  is  a  great  difference  between  a  person 
contracting  to  pay,  and  having  a  duty  to  perform  in  paying 
money  unless  he  has  a  valid  excuse.  I  think,  therefore, 
that  not  merely  technically  the  declaration  is  insufficient, 
but  that  in  substance  the  plaintiff  has  mistaken  his  remedy. 

Cresswell,  J. — I  also  think  that  our  judgment  should  be 
for  the  defendants.  The  declaration  begins  by  alleging  that 
the  two  defendants  are  commissioners,  and  that  they  **  were 
indebted  as  such  commissioners  as  aforesaid  to  the  plaintiff, 
in  five  hundred  pounds,  for  wages  or  salary  then  due,  and  of 
right  payable  by  and  from  the  said  commissioners  as  such,  to 
the  plaintiff." — That  would  not  do  by  itself;  it  must  shew 
what  they  were  indebted  for.  It  proceeds,  therefore,  to  shew 
what  they  were  indebted  for :  <'  for  and  in  respect  of  his 
having  before  then  held  and  filled,  for  a  certain  long  space 
of  time  before  then  elapsed,  the  office  of  street-keeper,"  &c., 
''  under  and  by  virtue  of  an  appointment  of  him  as  such 
street-keeper  as  aforesaid." — That  would  not  do;  it  does 
not  say  that  the  salary  was  to  be  paid  by  the  commissioners. 
It  must,  therefore,  be  shewn  that  the  appointment  was 
such  an  appointment  as  bound  the  commissioners  to  pay. 
It  says  that  the  appointment  was  **  before  then  duly  made 
by  the  said  commissioners,  under  and  by  virtue  of,  and 
according  to  the  provisions  of  the  said  act  of  Parliament" 
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We  must  now  examine  the  act,  and  see  whether  it  gives      \^'^i 
a  right  to  maintain  an  action   of  contract  against   the        g^^ 
commissioners.    The  act,  it  appears,  authorizes  them  to      ^^' 
appoint  officers  and  to  fix  their  salaries,  but  it  does  not  say  and  Another, 
that  the  salaiy  is  to  be  pidd  by  the  commissioners,  but,  on 
the  contrary,  shews  that  it  is  to  be  paid  out  of  the  rate& 
There  is,  therefore,  no  contract  between  them  and  their 
officer  that  I  can  find.     The  proper  remedy,  as  far  as  an 
action  is  concerned,  is  by  an  action  on  the  case,  as  in  Cane 
y.  Chapman  (a),  or  by  mandamus. 

Williams,  J. — I  am  of  the  same  opinion.  In  order  to 
see  how  the  defendants  can  be  charged  as  two  of  the  com- 
missioners for  the  time  being,  it  is  necessary  to  refer  to  the 
act  of  Parliament ;  and  doing  so,  I  think  it  appears  impossible 
that  the  defendants  in  the  character  of  commissioners  can 
have  become  indebted  in  the  way  alleged  by  the  declaration; 
namely,  by  appointing  the  plaintiff  street-keeper.  It  seems 
to  me  that  the  declaration  discloses  no  cause  of  action,  and 
that  it  is,  therefore^  bad  on  general  demurrer. 

Judgment  for  the  Defendants. 

(a)  5  A.  &  E.  647 ;  S.  C.  1  N.  &  P.  104. 


30 


CASES  ON   POINTS  OF   PRACTICE,   &C. 


FolMme  IT, 
1851. 


Jamutuy  18. 


MuNGEAM  V.  Wheatlet  and  Another. 


[In  the  Exchequer. 
Coram  Pollach,  C.  B.,  Parke,  B.,  and  Aldersan,  BJ] 
In  order  to       HoRN  moved  on  behalf  of  the  plaintiff  to  quash  a  writ 

remoTe  a  *^  *- 

plaint  in  re-  of  certiorari  which  had  issued  under  the  County  Courts'  Act 
thrcoimtj  (9  &  10  Vict  c  95),  for  the  removal  of  a  plaint  from  the 
S^o^^Co^  County  Court  of  Kent,  upon  the  ground  of  its  having  issued 
v-^*"^ ^  GK^  improvidently,  and  also,  that  the  party  who  had  obtained 
the  party  mnst  it  had  not  fulfilled  the  conditions  imposed  upon  him  by 

proceed  under     . ,    ^ 

sect.  121.  that  act. 

which  requires 

him  to  declare 

before  the 

Judge  of  the 

Countj  Court 

that  title  is  in 

Question,  or 

that  the  rent 

claimed  is 

more  than  20L  cerdorari  to  remove  the  plaint  into  this  Court,  returnable 

Sect.  90 

which  enables  ou  the  8th  of  November,  was,  on  the  application  of  the 
obuOnVoer-  defendants,  issued  out  of  this  Court,  by  leave  of  Piatt,  B. 
tioran  by  leaje  The  affidavit,   in  support  of  that  application,  stated,  in 

of  a  Juflffe  01 

the  superior      accordance  with  sect  90  of  9  &  10  Vict.  c.  95  (a),  that  the 

rent  exceeded  20/. 


The  following  &cts  appeared  upon  the  affidavits: — On 
the  4th  of  October,  1850,  a  plaint  in  replevin  was  entered 
in  the  County  Court  of  Kent,  at  Gravesend,  by  W.  Mun- 
geam,  against  L.  Wbeatley  and  R.  Smith.  On  the  4th  of 
November,  before  the  plaint  came  on  for  hearing,  a  writ  of 


Court,  does 
not  appl J  to 
plaints  in  re- 
plevin. 

Where, 
however,  a 
certiorari  had 
issued  without 
the  ipsrtj 
makmg  the 
requir«d  de- 
cUuration  before 
the  Judge  of 
the  County 


(a)  Which  directs,  that  "  do 
plaint  entered  in  any  Court 
bolden  under  this  act  shall  be 
removed  or  removable  from  the 
said  Court  into  any  of  her  Ma- 
jesty's superior  Courts  of  record 
by  any  writ  or  process,  unless 
the  debt  or  damage  claimed  shall 
jXe  had *^*    e*c««l  fi^«  pounds,  and  then  only 

not  at  the 

time  of  the  motion  acted  upon  it,  the  Court  declined  to  quash  the  writ. 


by  leave  of  a  Judge  of  one  of  the 
said  superior  Courts,  in  cases 
which  shall  appear  to  the  Judge 
fit  to  be  tried  in  one  of  the  supe- 
rior Courts,  and  upon  such  terms 
as  to  pajrment  of  costs,  giving 
security  for  debt  or  costs,  or  such 
other  terms  as  he  shall  think  fit." 
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The  plaint  came  on  for  hearing  in  the  County  Court  on     L.M.  ^  P. 
the  8th  of  November,  when  the  attorney  for  the  defendants 


1851. 


attended,  and  produced  the  certiorari  to  the  Judge,  ofiering,  «. 

at  the  same  time,  to  make  the  declaration  required  by  aS^lKeShSr. 
sect  121  (a),  that  the  rent,  in  respect  of  which  the  distress 
had  been  taken,  was  more  than  20iL,  and  tendering  a  bond 
and  sureties  in  accordance  with  that  section.  The  Judge 
refused  to  receive  the  certiorari,  unless  the  defendants 
made  the  declaration  personally;  and,  subsequently,  this 
Court  was  moved  for  an  attachment  against  him  for  disobe- 
dience to  the  writ  (i). 


Horn.  The  mode  of  removing  a  plaint  in  replevin 
from  the  County  Court  is  prescribed  by  sect  121  of  9  &  10 
Vict  a  95,  which  requires  the  party  desirous  of  removing  it 
to  declare  to  the  Court  in  which  the  action  is  brought,  that 
title  is  in  question,  or  that  the  rent  claimed  is  more  than 
20£;  and  he  must  also  enter  into  a  bond  with  sureties. 
''Then,  and  not  otherwise,"  the  plidnt  may  be  removed. 
Here  the  application  was  first  made  to  the  Judge  of  the 
superior  Court,  which  was  incorrect  Sect  90,  which  en- 
ables parties  to  remove  suits  in  which  the  sum  claimed 


(a)  Which  enacts,  that  if  either 
party  to  an  actbn  of  replevin  de- 
dares  to  the  Court  in  which  the 
action  ie  brought  **  that  the  title 
to  any  corporeal  or  incorporeal 
hereditamenty  or  to  any  toll, 
market,  fair,  or  franchise,  is  in 
question,  or  that  the  rent  or 
damage  in  respect  of  which  the 
distress  shall  have  been  taken  is 
more  than  the  sum  of  twenty 
pounds,  and  shaU  become  bound, 
with  two  sufficient  sureties,  to  be 
approved  by  the  clerk  of  the 
Court,  in  such  sums  as  to  the 
Judge  shall  seem  reasonable,  re- 
gard being  had  to  the  nature  of 
Uie  claim,  and  the  alleged  value 


or  amount  of  the  property  in  dis- 
pute, or  of  the  rent  or  damage, 
to  prosecute  the  suit  with  effect 
and  without  delay,  and  to  prove 
before  the  Court  by  which  such 
suit  shall  be  tried  that  such  title 
as  aforesaid  is  in  dispute  between 
the  parties,  or  that  there  was 
ground  for  believing  that  the  said 
rent  or  damage  was  more  than 
twenty  pounds,  then,  and  not 
otherwise,  the  action  may  be  re- 
moved before  any  Court  com- 
petent to  try  the  same  in  ^ch 
manner  as  hath  been  accus- 
tomed." 

(6)  See  Mungeam  v.  Wkeatleif, 
post. 
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Volume  II,     exceeds  5i,  by  leave  of  a  Judge  of  a  superior  Court,  does 
^®^^'        not  apply  to  proceedings  in  replevin.     The  writ  of  certio- 


9.  rari  having  issued,  the  plaintiff  is  restrained  from  issuing 

indAnoOier.    execution. 

Pollock,  C*  B. — ^The  rule  must  be  refused.  The 
plmntiff  may  proceed  at  his  peril;  he  may  say  to  the 
defendants  you  have  no  right  to  require  obedience  to  the 
writ,  because  you  have  not  complied  with  the  statute.  It 
is  like  a  capias  ad  respondendum  issued  against  a  member 
of  Parliament,  which  the  party  who  has  sued  it  out  pots  in 
force  at  his  own  risk. 

Parke,  B. — I  think  that  the  application  is  premature. 
The  plaintiff  should  wait  till  the  Judge  of  the  County  Court 
acts  upon  the  writ  of  certiorari.  Sect  90  certainly  does 
not  apply  to  suits  in  replevin ;  and  by  sect  121,  the  party 
removing  the  plaint  must  satisfy  the  Judge  of  the  County 
Court  that  title  is  in  question,  or  that  the  amount  in  ques- 
tion is  beyond  the  jurisdiction,  before  it  can  be  removed. 
The  plaintiff  may,  therefore,  safely  wait  until  the  Judge 
acts  upon  it 

Aldebson,  B. — The  bond  which  the  party  is  to  give 
under  sect  121,  must  be  conditioned  to  prosecute  the  suit 
with  effect,  and  without  delay,  ''and  to  prove  before  the 
Court  by  which  such  suit  shall  be  tried,"  that  title  came  in 
^Uspute,  or  that  the  rent  was  more  than  201  It  may  be, 
that  as  the  defendant  could  not  tell  in  what  Court  it  would 
be  tried  until  the  plaint  had  been  removed  into  some  Court, 
the  certiorari  should  issue  before  the  declaration  is  made. 
We  need  not,  however,  decide  that  question  now. 

Rule  refused. 
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JLn    Barn  ^  Jl» 

1851. 


SlOCOUBR  v.    LyALL.  JomiaiylS. 

[In  the  Exchequer. 
Coram  PoUock,  C.  B.^  Parhe,  B.,  and  Aldersm,  B.] 

J.  BESPASS  quare  claasum  fregit    The  defendant  took  in  trmptm 
out  a  summons  for  leave  to  plead,  1,  not  guiltjr;  2,  that  SSl^thUT*" 
the  dose  was  not  the  close  of  the  plaintiff;   and,  3,  li-  SiS^the  de- 
benim  tenementum.    Martin,  B.,  at  Chambers,  refused  to  fendant  to 
allow  the  defendant  to  plead  both  the  second  and  third  Lnementum, 
pleas,  and  ordered  him  to  elect  between  them.     A  rule  f S^jenying 
having  been  obtained,  calling  on  the  plaintiff  to  shew  cause  ^^^  ^^®  ^^ 
why  the  order  of  Martin,  B.,  should  not  be  amended,  by  ofthepltintifl^ 
allowing  the  defendant  to  plead  both  the  pleas,  Utter'pats  in 

issue  tne  plain* 
tiff's  title  as 

Ogle  shewed  cause.  The  decision  of  the  learned  Judge  well  as  hit 
at  Chambers  was  founded  upon  Janes  y.  Chapman  (a).  Before 
that  case  was  decided  some  doubt  might  have  existed  whether 
both  pleas  should  be  allowed,  although  this  Court  has  always 
held  that  the  plea  denying  the  plaintiff's  right  of  possession 
puts  in  issue  the  title  as  well  as  the  bare  right  of  possession  (6). 
The  Court  of  Queen's  Bench  held  the  contrary,  deciding 
that  upon  a  plea  that  the  close  was  not  the  plose  of  the 
plaintiff,  the  plaintiff  would  succeed  by  proving  possession 
only,  and  that  the  defendant  could  not  give  in  evidence 
title  in  himself;  WkUtington  y.  Baxall{c).  This  case,  how- 
ever, is  now  overruled  by  Janes  v.  Chapman  in  the  Exche- 
quer Chamber,  in  which  it  was  held  that  under  that  plea 
the  defendant  may  shew  a  right  in  law  to  the  possession  of 

(a)  2  Ezch   803.  142  ;  S.  C.  1  D.  &  L.  454. 

{h)  See  Fufneli  v.  Yotmg,  3  M.         (c)  5  Q.  B.  139 ;  S.  C.  1  D. 

&  W.  288 ;  S.  C.  6  Dowl.  347.  &  M.  139. 
Hwrristm  v.  Dwoii,  12  M.  &  W. 

VOL.  TL  D  L.   M.   &  P. 


LyalIt 
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Fohtme  II     ^{jg  closc,  either  in  his  own  right,  or  m  that  of  one  under 

— —  whom  he  claims.     The  defendant*  therefore,  can  set  up  no 

Slocomjue  ,       . 

V.  defence  under  liberum  tenementum,  which  is  not  open  to 

him  under  the  plea  denying  possession.  [^Parhe,  B. — ^Tliat 
does  not  make  the  pleas  identical  The  defendant  in  one 
says, "  You  have  no  title  ;**  in  the  other,  **  You  have  no  posses- 
sion." Alderson,  B. — The  plaintiff  contends,  that  as  the 
defendant  has  two  pleas,  one  of  which  includes  the  other, 
he  need  not  plead  both.]  If  the  defendant  can  shew  any 
single  ground  of  defence  which  is  not  open  to  him  under 
the  plea  of  liberum  tenementum  the  objection  &ik. 
[Parke,  B. — The  practice  of  this  Court  has  certainly  always 
been  to  allow  both  the  pleas.] 

J.  Brown,  in  support  of  the  rule,  who  referred  to  Morse 
V.  Apperley  (a),  was  not  called  upon. 

Pollock,  C.  B. — The  rule  roust  be  absolute.  It  having 
been  the  practice  of  this  Court  for  many  years  to  allow  the 
two  pleas  to  be  pleaded  together,  although,  before  the  deci- 
sion of  Jones  V.  Chapman  (fi),  we  held  that  the  denial  of  pos- 
session did  put  in  issue  title,  we  cannot  now  disallow  them. 
If  the  Judges  of  all  the  Courts  were  to  think  it  advisable,  a 
different  practice,  might,  perhaps,  be  adopted;  but  one 
reason  why  we  should  allow  both  the  pleas,  may  be,  that 
supposing  a  defendant  to  succeed  on  one,  and  fail  on  the 
other — which  he  may  do,  as  they  are  not  identical — it 
would  materially  affect  the  costs  of  the  issues. 

Parke,  B. — The  difficulty  in  deciding  what  the  plea 
denying  possession  puts  in  issue,  seems  to  have  arisen  from 
miscalling  the  plea  <<not  possessed."  It  is  not  that;  but 
''not  his  close."  The  question  in  the  present  case  is,  do 
the  two  pleas  put  in  issue  the  same  subject-matter  of  de- 
fence ?    They  do  not     One  of  them  says,  "  You  may  be 

(a)  6  M.  &  W.  145  ;  8.  C.  8  Dowl.  203. 
(6)  2  Ezch.  803. 


Lyall. 
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in  posseasion,  but  you  have  no  title  ;**  but  the  other  says^    L.dL^  P. 

"  You  have  neither  possession  nor  title."    My  practice  has -— • 

Slocsombb 
always  been  to  allow  them ;  and  I  know  that  long  before  the  v. 

decision  of  WhiUington  v.  BaxaU  {a\  Lord  Abinger  did  so 

too.     The  practice  having  so  long  continued  uniform,  we 

ought  not  now  to  disturb  it  without  consulting  the  other 

Judges. 

Aldebson,  B.,  concurred. 

Rule  absolute. 

(a)  6  Q.  B.  139;  S.  C.  I  D.  &  M.  139. 


Reg.  v.  The  Mayor  and  Council  of  the  Borough  of   /omiayy  15,17. 
Bradford,  in  the  County  of  York. 

[Bail  Court    Coram  Erie,  J.^ 

Jl  HIS  was  a  rule  for  a  mandamus  to  the  mayor  and  vehere  the 
council  of  the  borough  of  Bradford,  in  the  county  of  York,  JJSt^cflfto^n 
requiring  them  to  proceed  to  the  election  of  seven  alder-  ^"|?2^""^^ 
men  of  the  said  borough  in  the  place  of  seven  persons  law,  did  not 
named,  who  went  out  of  office  on  the  9th  of  November,  „  election 

I Q  isg\  of  aldenDeUf 

^^^^  the  tet  of 

The  rule  was  moved  for  under  the  following  circum-  the  minority 

in  votinff  for 

Stances.     A  royal   charter  was   granted  on  the   9th  of  the  election 
June,  1847,  incorporating  the  inhabitants  of  the  borough  \^^  x^wk' 
of  Bradford  by  the  name  of  "  the  Mayor,  Aldermen,  and  gj|^  •»  •!««- 
Buigesses  of  the  Borough  of  Bradford  f  by  which  charter 
it  was  provided,  <*  that  the  council  of  the  said  borough  shall 
consbt  of  a  mayor,  fourteen  aldermen,  and  forty-two  coun« 
cillors,  to  be  respectively  elected  at  such  time  and  places, 
and  in  such  manner,  as  the  mayor,  aldermen,  and  coun-< 
cillors  for  the  boroughs  named  in  the  schedules  to  the  act 

D  2 
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Fetume  II.      for  the  regulation  of  municipal  corp(»rations  in  England 
-  and  Wales;  except  that  the  first  mayor,  aldermen,  and 


V.  councillors  for  the  said  borough  shall  be  respectively  elected 

BaiSroai)?  **  ^"^^  times,  and  in  such  manner,  ,as  hereinafter  men- 
tioned." The  charter  then  went  on  to  provide,  "  that  the 
first  election  of  the  mayor,  aldermen,  and  councillors  for 
the  said  borough  shall  be  respectively  holden  as  follows^ 
(that  is  to  say)  that  the  first  election  of  councillors  for  the 
said  borough  shall  be  holden  on  the  10th  day  of  August  in 
this  present  year;  and  that  the  aldermen  of  the  said  bo- 
rough shall  be  elected  and  assigned  to  their  respective 
wards  on  the  18th  day  of  August  in  this  present  year;  and 
that  the  mayor  of  the  said  borough  shall  be  elected  firom 
out  the  said  aldermen  or  councillors  on  the  said  18th  day 
of  August  in  this  present  year."  On  the  1st  of  November 
1847,  fourteen  of  the  councillors  went  out  of  office,  and 
on  the  same  day  fourteen  new  councillors  were  elected 
in  the  place  of  those  going  out  The  opinion  of  counsel 
was  taken  on  behalf  of  the  town  clerk  and  council  of  the 
borough,  and  was  to  the  effect  that  the  one-half  of  the 
aldermen,  appointed  the  first  to  go  out  of  office,  were  not 
to  go  out  of  office  on  the  9th  of  November  in  that  year, 
but  on  the  9th  of  November,  1 849.  On  the  9th  of  No- 
vember, 1847,  a  new  mayor  was  elected,  but  no  election  of 
aldermen  then  took  place.  On  the  9th  of  November,  1849, 
seven  new  aldermen  were  elected  to  fill  the  places  of  those 
retiring  on  that  day,  and  they  duly  qualified  within  the 
five  days  required  by  the  act  of  Parliament  On  the  9th 
of  November,  1850,  the  usual  notice  having  been  given, 
a  meeting  of  the  council  was  held  for  the  election  of  a 
mayor.  At  that  meeting,  after  the  election  of  the  mayor, 
a  voting  pa{)er  in  the  usual  form  was  handed  to  him  by  a 
councillor  of  the  name  of  Pickup,  which  contained  the 
names  of  seven  persons  proposed  as  aldermen  ^^in  place  of 
the  aldermen  now  going  out  by  rotation  pursuant  to  the 
act  of  Parliament,"  &c.  Another  voting  paper,  containing 
the  same  names  and  to  a  similar  effect,  was  handed  in  by 
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another  councillor  of  the  name  of  PollarcL     Kve  others    ^  ^^^  ^' 

were  then  handed  in  by  five  other  councillors.    The  mayor  — r-- 

did  not  read  them  to  the  meeting,  but  handed  them  to  the  «. 

town  clerk,  who  read  them.     The  town  clerk  handed  back     Bkadfobd. 
the  papers  to  the  mayor,  saying  they  were  voting  papers 
for  the  election  of  seven  aldermen,  which  had,  no  doubt, 
been  ^ven  in  upon  the  supposition  that  one-half  of  the 
aldermen  retired  on  that  day.     He  however  stated  that  the 
election  had  taken  place  in  1849,  and  that  such  election, 
according  to  the  opinion  of  an  eminent  counsel,  had  then 
properly  taken  place;  and  that  the  proper  time  for  the  next 
election  of  aldermen  would  be  in  1852.     He  added,  that  if 
any  further  voting  papers  were  handed  in,  he  should  re* 
commend  the  mayor  not  to  proceed  to  any  election  of 
aldermen.     The  mayor  and  town  clerk  were,  as  it  was 
sworn,  taken  by  surprise,  having  no  notice  of  any  intention 
to  thus  proceed.     Afterwards,  voting  papers  signed  by 
twenty*  four  councillors  were  handed  in,  not  to  the  mayor  (a)^ 
but  to  the  town  clerk,  in  favour  of  the  sitting  aldermen. 
These  papers  were  also  read  by  the  town  clerk  in  the  pre- 
sence of  the  meeting  and  handed  to  the  mayor,  who,  acting 
on  the  advice  of  the  town  clerk,  refused  to  proceed  to  any 
election  of  aldermen,  and  did  not  make  any  declaration 
touching  such  election  or  hold  such  election.    The  meeting 
was  then  dissolved.     It  was  stated  that  the  voting  papers 
given  in,  in  &vour  of  the  sitting  aldermen,  were  only  given 
in  by  way  of  precaution,  and  to  prevent  any  dispute  in 
consequence  of  the  others  having  been  received ;  and  that 
the  majority  of  votes  was  in  their  favour.     On  the  11th  of 
December,  a  formal  notice  was  given  to  the  mayor  to  pro- 
ceed with  the  election  of  aldermen,  to  which  he  replied, 
that  he  would  not  do  so  unless  he  was  compelled  by  man- 
damus.    A  similar  demand  was  also  made,  on  the  17th  of 
December,  to  the  mayor  and  council,  with  a  similar  result 
The  present  application  was  made  at  the  instance  of  four 
councillors  named. 

(a)  See  7  Wm.  4  &  1  Vict.  c.  78,  8.  14. 
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Vaham  11         The  affidavits  in  answer  shewed  that  the  seven  penons 
'''^''       named  for  aldermen  m  the  toting  papen  fint  given  in,  had 


«.  treated  themselves  as  elected  by  making  and  subscribing 

B^l^nm^  ^®  declaration  required  to  be  taken  by  aldermen  bdbre 
acting  in  that  catmcity. 

iZ.  Han  shewed  cause.  It  is  not  intended  to  diqmte  that 
under  the  terms  of  the  royal  charter,  and  upon  the  con- 
struction of  the  Municipal  Corporation  Acts,  the  jnoper 
day  for  one-half  of  the  number  of  aldermen  to  retire  fixmi 
office,  and  the  new  election  to  take  place,  was  the  9th  ci 
November,  1850,  and  not,  as  was  supposed  by  the  mayor  and 
town  clerk,  the  9th  of  November,  1849*  Although  the 
first  election  of  aldermen  under  the  charter  only  took  place 
on  the  18th  of  August,  1847,  half  of  the  number  were 
bound  to  go  out  of  office  on  the  9th  of  November 
in  the  same  year.  That  would  cause  the  next  triennial 
election  to  take  place  on  the  9th  of  November,  1850. 
The  sole  question  for  the  Court  is  whether,  under  the 
circumstances,  a  writ  of  mandamus  should  be  granted 
in  the  terms  prayed.  It  is  submitted  that  it  ought  not; 
and  that  either  a  valid  election  has  taken  place  and  the 
offices  are  full,  or  that  an  election  has  been  in  part  pro- 
ceeded with, — in  which  latter  case  the  writ  of  mandamus 
should  be  to  direct  the  proceedings  to  be  taken  up  at  the 
stage  at  which  they  were  left  off.  The  manner  of  con- 
ducting the  meetings  of  the  council  is  regulated  by  the 
5  &  6  Wm.  4,  c.  76, 8. 69.  It  provides  that  **  all  acts  whatsoever 
authorized  or  required  by  virtue  of  this  act  to  be  done 
by  the  council  of  such  borough,"  *'  may  be  done  and  de- 
cided by  the  majority  of  the  members  of  the  council  who 
shall  be  present  at  any  meeting  held  in  pursuance  of  this 
act,"  &C.  The  mayor,  if  present,  is  to  preside,  and  to  have 
a  casting  vote.  Three  days'  previous  notice  of  the  meeting 
is  to  be  given,  and  four  quarterly  meetings  are  to  be  held 
in  every  year  for  the  transaction  of  general  business. 
No  notice  need  be  given  of  the  business  to  be  transacted  on 


HILARY  TSBBf,   14   VICT»  Z9 

sach  qoarteriy  days;  and  one  of  such  quarterly  meetings  is    -^  ^*  ^  -P* 
to  be  held  on  the  9th  of  November  in  every  year,  and  the  • 


firat  business  to  be  transacted  at  that  meeting  is  to  be  the  «. 

electi<m  of  the  mayor.  At  the  general  quarterly  meeting  be^^qJ^oad. 
which  was  duly  held  on  the  9th  of  November,  I860,  under 
this  section,  the  iBrst  business  that  was  proceeded  with  was 
the  dection  of  the  mayor.  The  next  was  the  handing  in 
voting  papers^  which  were  perfectly  regular  in  form,  in 
fitvour  of  the  election  of  seven  persons  to  be  aldermen  in 
the  room  of  the  seven  who  ought,  and  must  be  taken,  to 
have  retired  from  office  on  that  day,  being  those  who  were 
boondt  as  the  second  half  in  number  (a),  to  retire.  It  is 
tme  that,  according  to  the  provisions  of  the  7  Wm.  4  & 
1  Vict  c.  78,  &  14,  the  voting  papers  are  to  be  ^'  personally 
delivered  at  such  meeting  to  the  mayor  or  chairman  of  the 
meetinjt"  who  is  to  ''openly  produce  and  read  the  same, 
and  immediately  afterwards  to  deliver  them  to  the  town 
derk;"  and  in  the  present  instance  they  were  handed  by 
the  mayor  to  the  town  clerk,  who  read  them  to  the  meeting. 
But  it  is  apprehended  that  it  cannot  afiect  the  validity  of 
the  election  whether  the  mayor  read  them  himself  or  the 
town  derk  in  his  presence ;  as  at  most  it  was  a  neglect  of 
duty  <m  the  part  of  the  mayor,  and  no  defect  in  the  pro- 
ceedings of  the  council  Immediately  that  the  first  voting 
paper  was  handed  in  the  election  commenced.  Other 
voting  papeiB  were  subsequently  handed  in  and  read  to  the 
meeting;  but  they  were  improperly  handed  to  the  town 
derk,  and  did  not  come  to  the  possession  of  the  mayor 
until  after  they  bad  been  read  to  the  meeting,  and  were 
tbexeSxe  informally  given,  and  bad  under  the  statute. 
Beside^  these  latter  votes  were  not  given  animo  sufiiu* 
gandL    The  only  valid  votes,  therefore,  were  those  first 

(a)  As  more  than  a  year  had  place,  and  a  quo  wanranto  would 

elapsed  from  the  election  on  the  therefore  not  lie,  no  means  of 

9th  of  November,  1849»  when  the  questioning  the  validity  of  their 

first  half  in  number  retired,  and  election  existed, 
seven  others  were  elected  in  their 
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Fdume  II     given  in  and  handed  to  the  mayor;  and  the  persons  thus 
-voted  for  having  since  taken  the  proper  declaration,  the 


«.  oflSces,  it  is  submitted,  are  full.    The  mayor,  it  is  true,  did 

^^DM^^  not  assent  to  hold  the  election ;  but  it  might  be  held  in 
invitum  as  against  him.  He  was  merely  the  presiding 
oflScer,  and  the  council  were  the  parties  really  holding  the 
election.  As  to  its  being  the  act  of  the  minority,  it  is  sub- 
mitted that  when  a  meeting  is  properly  constituted,  and 
ought  to  proceed  to  an  election,  but  the  majority  refuse  or 
decline  to  do  so,  or  to  interfere  in  the  proceedings,  the  votes 
of  the  minority  will  bind  them.  The  case  of  GfasSng  v. 
Veky  (a)  is  an  authority  to  that  efibct.  Here,  too,  the  coun- 
cillors who  did  not  vote  did  not  object  to  the  proceedings. 
In  Oldknaw  v.  Wcdnwright  (i),  it  was  held  that  where  the 
majority  protested  against  a  candidate  proposed  as  town 
clerk,  but  voted  for  no  one  else,  the  votes  of  the  minority 
carried  the  election ;  and  that  ^^  where  a  majority  do  nothing 
but  merely  dissent,  they  lose  their  votes.'* 

Crompton  and  AtUward  in  support  of  the  rule.  It  is  sub- 
mitted that  a  mandamus  in  the  present  form  is  the  proper 
remedy.  The  facts  shew  that  no  election  has  taken  place. 
The  mayor  who,  under  the  statute,  is  the  proper  presiding 
officer  at  an  election  of  aldermen,  distinctly  refused  to  hold 
the  election ;  and  if  the  minority  of  the  council  who  tendered 
their  votes  had  intended  to  question  his  authority  to  refuse, 
they  should  have  done  so  at  the  time,  and  offered  to  pro- 
ceed with  the  election,  notwithstanding  his  opposition.  If 
the  council  had  been  willing  to  proceed  with  the  election, 
and  the  mayor  had  refiised  to  preside,  the  senior  alderman, 
who  in  his  absence  was  authorized  to  preside,  might  have 
been  required  to  hold  the  meeting.  It  is  not  disputed  that 
the  majority  of  the  councillors  present  did  not  intend  to 
hold  an  election ;   and  their  declining  to  do  so  did  not 


(a)  7  Q.  B.  406. 

(6)  1  W.  Bl.  229;  S.  C.  2  Burr.  1017. 
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proceed,  as  m  the  case  of  ChsUng  y.  Veley,  from  a  deter- 
nimation  to  avoid  doing  what  the  law  required  them  to  do, 
bat  simply  from  their  believing  that  it  was  not  the  proper 
year  of  election.  The  day  of  election  is  now  past,  and  the 
mayor  and  council  have  no  means  of  rectifying  the  error 
into  which  they  have  &llen,  unless  a  mandamus  be  issued 
by  this  Court  under  the  7  Wm.  4  &  1  Vict  c.  78,  s.  26, 
which  extends  to  the  case  of  all  corporate  officers,  the 
power  given  by  the  11  Geo.  1,  c  4,  &  2,  to  this  Court,  to 
issue  a  mandamus  to  elect  the  mayor  or  other  chief  officers 
of  any  city,  borough,  or  town  corporate,  where  no  election 
has  been  made,  or  the  election  has  become  void,  upon  a 
day  and  at  a  time  to  be  prefixed  in  such  wAt  In  the  case 
of'/n  re  The  Corporation  of  Carmarthen  {a),  this  Court 
refused  a  mandamus  to  the  corporation  to  make  the  publi- 
cation of  the  election  (which  had  been  omitted),  or  to  swear 
in  the  new  burgesses,  as  having  no  authority  to  do  so.  But 
they  granted  a  rule  absolute  in  the  first  instance  to  proceed 
to  a  new  election  under  the  section  above  referred  ta  The 
cases  are  collected,  and  the  rule  is  laid  down  in  RawlhuorCe 
Municipal  Corporation  Act,  p.  337,  note  2,  2nd  ed.,  that  ^^  a 
mere  de  fiu^to  election  is  not  sufficient  to  prevent  the  Court 
from  issuing  a  mandamus  under  the  11  Geo.  1,  c.  4.  In 
all  cases  where  the  Court  can  see  the  election  to  be  merely 
colourable  and  void,  it  will  grant  a  mandamus."  Here 
even  a  de  &cto  election,  it  is  submitted,  has  not  been 
shewn.  The  persons  alleged  to  have  been  elected  have 
never  taken  the  office  upon  themselves,  further  than  by 
merely  signing  the  requisite  declaration.  If  this  applica- 
tion be  refused,  there  is  no  means  of  setting  right  what  was 
an  unintentional  error  on  the  part  of  the  mayor  and 
connciL 

Cur.  adv.  vuU. 


L.  M.  4-  p. 

1851. 

RSOINA 

9. 

Mayor,  &c.  of 
Beahfobo. 


(a)  Ct  B.,  Mich.  Term,  1845,  cited  in  Rawhnson's  Municipal  CoT' 
poratUm  Act,  p.  336,  2nd  ed. 
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FoImm  il        £ttLB»  J. — It  appears  to  me  that  the  rule  for  a  maiir 
damns  must  be  made  absolute.    The  construction  of  the 


•.  charter^  taken  in  connection  with  the  Municipal  Corpo- 

^|2[^][|^^^^  ration  Aets^  was  agreed  on  between  the  counsel  on  both 

ndes.    The  only  point  in  dispute  was,  Aether  an  election 

could  be  saidj  under  the  circumstances,  to  have  taken  place. 

It  seems  to  me  that  the  mayor  and  council  were  bound 
to  hold  an  election  on  the  day  in  question,  if  they  had 
known  the  law.  But  they  were  advised  that  they  ought  not 
to  i»roceed  to  hold  the  election  on  that  day,  but  at  another 
and  subsequent  period,  and  they,  therefore,  refused  to  do 
so.  The  minority,  however,  claimed  to  elect,  and  some 
voting  papers  were  duly  handed  in  to  the  mayor  by  a  few 
of  the  cooncillorB  present  But  I  am  of  opinion  that  the  act 
of  the  minority  here  was  not  the  act  of  the  tovm  council ; 
and  that  the  town  council,  therefore,  did  not  proceed  to 
hold  the  election.  The  case  then  falls  within  the  provi- 
sions of  the  Municipal  Corporation  Acts,  which  give  thb 
Court  power,  where  the  day  named  in  the  charter  has  been 
suffered  to  elapse  without  an  election,  to  award  a  writ  of 
mandamus,  requiring  them  to  proceed  with  the  election  on 
an  appointed  day. 

The  rule,  therefore,  must  be  absolute  for  a  mandamus. 

Rule  absolute  (a). 

(a)  The  mandamus   was   ac-      to  assemble  and  hold  a  meeting 
cordingly  afterwards  issued,  di-      on  a  day  named  therein, 
reeled  to  the  mayor  and  cooncil 
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Thobne  and  Others  r.  Smith.  ,         ,^ 

JtMutay  17. 

[In  the  Common  Pleas. 

Coram  Jervit,  C.  J»,  Maule,  J.,  CressweU,  J.,  and 

WWiamM,j}\ 

M,  HIS  was  an  action  upon  a  jomt  and  several  promissory  A.,  to  teeore 
note  for  lOOL^  made  by  the  defendant  and  one  Eench  fromhimto 
jointly,   and   payable  to  the   plaintiflb.     The  defendant  J'^^^T^ 
pleaded  payment  in  the  ordinary  form.  "^»wral 

The  cause  was  tried  before  Cre$swett,  J.,  at  the  first  note  for  lOOL, 
sittingB  in  Middlesex  in  Michaelmas  Term  last.  Kench,  it  ^^  b.  juter. 
appeared,  being  desiroos  of  taking  a  pabUchouse  in  Somen  {JJ^^^- 
Town,  applied  to  the  plaintifils,  who  were  brewers,  to  to  A.  in  low., 
advance  him  lOOL  to  enable  him  to  do  so.  They  ad*  bv  A.'sdiroc.' 
vanced  him  that  sum  upon  the  security  of  the  promissory  ||]^J|^^L 
note  which  was  the  subject  of  thb  action,  and  in  which  C.  for  that 

amoont,  which 

Smith  joined  as  surety.    Kench,  foiling  in  business,  traufr-  uu  wm  taken 
ferred  the  public-house  to  one  Lowe,  who  accepted  a  bill  ofR'sliabilitj. 
for  lOOi,  and  by  Kench's  direction  delivered  it  to  one  of  ^-j,*  ^^ 
the  plidntifils,  who  took  it,  as  was  stated  by  Eench  and  Mme  amonnt 
Jiowe  at  the  time,  and  found  by  the  jury,  in  exoneration  of  b^  c/s  direo- 
Smith's  liability  on  the  promissory  note.     That  note,  how-  ^^T.^  ^y^ 
ever,  remained  in  the  possession  of  the  plaintifils,  who  ^"^t  of  the 
produced  it  at  the  trial,  bearing  an  indorsement  that  70L     JSttd,  that 
had  been  paid.    Lowe  afterwards  sold  the  business  to  one  ofthe bm bj 
Russell,  who,  by  the  direction  of  Lowe,  but  without  the  due  ^R  to 
knowledge  of  Smith,  paid  the  plaintiils  lOOL  in  satis&ction  '^'^^?^l^ 
of  Lowe's  bilL      The  learned  Judge   thought  that  the  defonceneed 
defence  arising  out  of  this  state  of  facts  should  have  been  pioaded,^^  ^ 
specially  pleaded,  and  was  not  raised  by  the  plea  of  pay-  JJJf^^^n^^ 
ment;  and  he  directed  the  jury  to  find  a  verdict  for  the  apieaofpay- 

ment. 

plaintifl^  for  30/.,  reserving  leave  to  the  defendant  to  move 
to  enter  a  nonsuit 
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Vohmt  II.         A  rule  having  been  obtained  accordingly. 


mnd^O^en  Collier  shewed  cause.  There  was  no  evidence  of  the 
SioTu  ^^^  having  been  paid ;  on  the  contrary,  it  was  proved  that 
a  bill,  and  not  money,  had  been  given  in  satisfkction  of  it 
[Matile,  J. — The  parties  treated  the  delivery  of  the  bill 
as  equivalent  to  a  payment  in  cash.  A  bill  which  is  after- 
wards paid  is,  in  the  ordmary  course  of  business,  treated  as 
cash.]  Nevertheless,  Smith  could  not,  in  pleading,  so  treat 
it.  The  question  is  entirely  one  of  pleading ;  and  where  a 
bill  is  given  in  satisfaction  of  a  debt,  that  defence  should 
be  specially  pleaded, — [he  referred  to  GriffUhs  v.  Owen(a) ; 
Jamesy.  fVilliams{b);  Price \.  Price {c)\  Sibreev.Tripp{d)^ 
— and  cannot  be  given  in  evidence  under  a  plea  of  pay- 
ment. The  money  was  paid  by  Russell,  and  between  him 
and  Smith  there  was  no  privity  whatever.  Smith  could 
not  say  that  he  had  paid,  when  the  payment  had  been 
made  by  a  stranger.  The  jury  did  not  even  find  that 
there  had  been  an  appropriation  of  Russell's  money,  but 
only  that  the  plaintifis  took  it  to  exonerate  Smith. 
[Maide,  J. — Russell's  payment  was  in  satisfaction  of  Lowe's 
bill ;  that  bill  had  been  given  to  exonerate  Smith,  and  the 
demand  of  the  plaintiffs  on  Smith  upon  the  note  was  there- 
fore satisfied  by  that  bill,  which,  when  paid,  operated  as  a 
payment  of  the  note.  So,  if  there  had  been  a  thousand 
bills,  one  given  for  the  other,  and  the  last  had  been  paid,  it 
might  be  treated  as  a  payment  of  the  first]  In  Phillips  v. 
Warren  (e)f  the  defendant,  in  support  of  a  plea  of  pay- 
ment to  an  action  upon  a  bill  of  exchange  which  he  had 
accepted,  proved  that  on  the  day  when  it  became  due  a 
person  unknown  called  upon  the  holders  of  it,  and  paid  the 
bill,  which  was  delivered  up  to  him,  with  a  receipt  for  the 
amount  indorsed  upon  it ;  but  the  Court  held,  that  those 

(a)  13  M.  &  W.  58 ;  S.  C.  2  D.  (c)  16  M.  &  W.  232  ;  S.  C.  4 
&  L.  190.  D.  &  L.  537. 

(b)  13  M.  &  W.  828  J  S.  C.  2  (d)  16  M.  &  W.  23. 
D.  &  L.  713.  («)  14  M.  &  W.  379. 
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facts  were  not  evidence   of  payment   by  the  acceptor.    L,  M.if  P. 

[Atauk,  J. — There  the  debt  was  not  extinguished.    The  • — 

person  who  paid  the  bill  might  have  sued  upon  it ;  he,  in     and  Othen 

fiict,  bought  the  bill,  and  became  the  holder  of  it,  and  had       gjl^ 

all  the  rights  of  a  holder.     Here  there  was  an  extinguish- . 

ment  of  the  debt]     Not  unless  there  was  an  implied 

authority  passing  through  a  number  of  persons,  so  that  the 

payment  by  the  last  was  a  payment  by  the  first.     But  it  is 

difficult  to  contend  that  Russell  was  agent  for  Smith  for 

this  purpose,  as  the  latter  was  in  complete  ignorance  of  the 

&ct  that  Russell  had  made  the  payment,  which  he  is  said 

to  have  made  as  his  agent.     [Mauk,  J. — The  payment  was 

made  by  the  direction  of  Smith's  co-contractor.]     If  they 

had  been  joint  contractors  only  that  might  have  amounted  to 

a  payment  by  Smith ;  but  Kench  and  he  were  jointly  and 

severally  liable.    [JerviSf  C.  J. — How  can  the  circumstance 

of  their  being  severally  liable  deprive  them  of  the  power 

which  each  possesses  as  the  agent  of  his  joint  contractor  ? 

Mauk,  J. — Even  if  they  were  only  severally  liable,  each 

would  be  the  agent  of  the  other  to  pay  the  bill.] 

MeOubrey  and  R.  Kettk  in  support  of  the  rule.  The 
note  upon  which  this  action  was  brought  was  proved  to 
have  been  paid,  and  the  debt  extinguished.  For  Lowe's 
bill  was  given  for  the  note ;  and  if  the  bill  was  paid,  the  note 
was  paid  also,  and  those  facts  proved  the  plea  of  payment 
\^Sinckdr  v.  Bagg<iky{a\  and  Smart  v.  Nohes{b)^  were 
referred  to.] 

Jebvis,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be 
made  absolute  to  enter  a  nonsuit  The  &cts  of  the  case, 
as  I  understand  them,  are  these:  An  action  is  brought  by 
Thome  against  Smith,  one  of  two  joint  and  several  makers 
of  a  promissory  note,  upon  that  note,  Kench  being  the  other 


(a)  4  M.&W.  312. 

(6)  6  M.  &  G.  911 ;  S.  C.  7  Scott,  N.  R.  786. 
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Fohme  II.     maker.     Kench,  fiedling  in  business,  was  desirous  of  giving 
— • —  up  the  premises,  and  of  relieving  Smith  from  his  liability 

aadOthen  upon  the  note:  he  obtained  from  Lowe,  to  whom  he  trans- 
gi^g^  ferred  his  business,  a  bill  of  exchange  for  lOOL,  which  was 
given  to  the  plaintiffii  to  relieve  Smith,  and  taken  in  satisfac- 
tion of  the  first  note.  Afterwards  Lowe  gives  up  the  premises 
to  Russell,  who  owes  him  a  sum  of  money,  and  who,  in- 
stead of  paying  it  to  Lowe,  pays  it  to  the  plaintifis,  in  satis&c- 
tion  of  Lowe's  bill  of  exchange,  which  the  jury  have  found 
was  delivered  and  accepted  to  exonerate  Smith.  On  this 
state  of  things  it  seems  to  be  admitted  that  if  Eench  had 
paid  the  money  it  might  have  been  treated  as  payment. 
But  Kench  constitutes  Iiowe  his  agent  for  that  purpose,  and 
Lowe  obtains  a  note  which  he  pays  to  the  plaintifis  in  satis- 
faction of  the  bill;  and  Russell,  as  Lowe's  agent,  pays 
lOOL  in  dischaige  of  the  note.  If  the  matter  bad  been 
specially  pleaded  it  would  have  been  a  circuitous  mode  of 
pleading  that  the  bill  was  paid  by  the  agent  of  Smith  in 
payment  of  a  note  given  in  satiajGustion  of  the  original  liabi- 
lity. On  the  finding  of  the  jury,  however,  it  seems  that 
the  plea  of  payment  is  in  truth  supported,  and  that  the 
satisfaction  of  the  bill  was  a  satisfaction  by  payment.  A 
nonsuit  must,  therefore,  be  entered. 

Maule,  J. — I  su£Sciendy  intimated,  in  the  course  of  the 
argument,  that  I  am  of  the  same  opinion. 

Cbesswell,  J. — I  think  I  was  wrong  in  directing  the 
verdict  for  the  plaintifi;  My  impression  at  the  trial  was, 
that  this  was  a  special  satisfiu^tion  of  the  note,  which  should 
have  been  specially  pleaded ;  but  now  I  think  that  it  must 
be  considered  as^  in  substance,  a  payment  of  the  original 
debt 

Williams,  J.,  concurred. 

Rule  absolute. 
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Lucas  t;.  Bealr.  JoMuary  18. 

[In  the  Commoa  Pleas. 

Coram  Mauk,  J.,  Williams,  J.,  and  Talftmrd,  J.  (a).] 

A  SSUMPSIT.  The  first  count  of  the  declaration  was  similar  The  fim  count 
to  the  second,  which  is  set  out ;  the  only  difference  between  \^  ^Mido-*' 
them  being  that  the  first  did  not  contain  the  passages  in  ^?°^^^  . 
brackets.  othen  would 

The  second  count  stated,  that  the  plaintiff  together  with  SniU^defend^ 
divers,  to  wit,  fifty,  other  persons,  heretofore,  to  wit,  &c.,  JJJjJ]^^^ 
bad  been,  and  were  players  and  performers  in  the  orchestra  ne  would,  on 
of  the  Royal  Italian  Opera  House,  Covent  Garden;  that  pay  plaintiff 
before  making  the  promise  hereinafter  mentioned,  to  wit,  ^  J  p^na 
on  the  6th  of  July,  1849,  and  fix)m  that  day  until  the  certain  arrean, 

J^  »  J  amountuiffto 

making  of  the  said  promise,  divers  laige  sums  of  money,  i280iL   Aver- 

•       •.1.  «  •  «  went*  toat 

amounting  in  the  whole  to  a  large  sum,  to  wit,  12802.  12^.,  pUintiffand 

were  due  to  the  plaintiff  and  the  said  other  persons,  for  and  foTO^^Se***"^" 

in  respect  of  their  respective  services  and  performances  on  ■*^?J*JJ|*f » 

thirteen  nights  as  such  players,  &c.;  that  the  plaintiff  and  non^yment. 

the  said  other  persons,  at  the  time  of  making  the  said  count  alleged, 

promise,  to  wit,  on  the  9th  of  July,  1849,  and  during  a  *^  ^^^  ^ 

certain  season  of  the  said  Opera  House,  had  been  informed  sideration  da- 

and  understood  that  the  principal  singers  at  the  said  Opera  mised  plaintiff 

House,  and  one  Michael  Costa,  had  consented  to  forego  on^such  ftiture 

any  fiirther  claim  on  the  establishment  of  the  said  Opera  ^^PV.^I^f^ 

J  ^         the  said  1280iL, 

House  until  the  end  of  the  season,  in  order  that  the  choral  and  that  he 

would  also 

make  addi* 

(a)  Jervit,  C.  J.,  and  CressweU,  J.«  were  in  the  Exchequer  Chamber  tional  paj- 

hearing  criminal  appeals.  ments  to  plain- 

^  '^'^  tm  and  the 

othen  on  other 
dayt.     ATerment  of  perfonnance  by  plaintiff  and  the  othen,  and  that  10002.  became  due  for 
toeh  additional  payments.     Breach,  non-payment  of  the  lOOOiL 
The  third  count  was  in  indebitatus  assumpsit  for  work  and  labour. 

Held,  upon  motion  to  strike  out  one  or  more  of  these  counts,  that  they  might  all  be  used 
wtthoot  **  apparent  vioUtion"  of  Reg.  Qen.,  Hil.  Term,  4  Wm.  4,  IL,  r.  5. 
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and  orchestral  departments  of  the  Opera  House  might  have 
the  benefit  of  such  sacrifice.  And  thereupon,  to  wit,  &a, 
in  consideration  of  the  premises,  and  that  the  plaintiff  and 
the  siud  other  persons  so  being  and  composing  the  players, 
&a,  would  continue  their  said  services,  and  attend  to  their 
duties  as  such  players,  &c.,  in  the  said  orchestra,  until,  to 
wit,  the  end  of  the  season,  the  defendant  promised  the 
plaintiff  that  he  would  pay  him  and  the  said  other  persons 
respectively,  to  wit,  on  the  19th  of  July,  1849,  to  wit,  at 
the  treasury  of  the  Opera  House,  the  said  arrears  of  salary 
for  the  thirteen  nights  so  due  as  aforesaid,  amounting,  to 
wit,  to  128021  12^.,  [and  that  he  would  make  payments  in 
respect  of  such  performances  of  the  plaintiff  and  the  said 
other  persons  subsequent  to  the  making  the  said  promise, 
on  the  10th  and  25th  of  August,  then  next  ensuing.] 
Averment,  that  the  plaintiff  and  the  said  other  persons 
continued  their  services  and  attended  to  their  said  duties 
as  such  players,  &c,  to  the  end  of  the  season,  to  wit,  to  the 
1 7th  of  August,  [and  that  for  and  in  respect  of  such  per- 
formances of  the  plaintiff  and  the  said  other  persons  sub- 
sequent to  the  making  of  the  said  promise,  viz.  on  the 
10th  of  August,  there  became  and  was  due  to  the  plaintiff, 
and  to  the  sidd  other  persons  respectively,  divers  sums  of 
money  amounting,  to  wit,  to  lOOOJL]  Breach,  nonpayment 
[on  the  10th  and  25th  of  August.] 

The  third  count  was  in  indebitatus  assumpsit  for  2000iL, 
for  work  and  labour,  and  upon  an  account  stated. 


Byles,  Seijt,  moved  for  a  rule,  calling  upon  the  plaintiff 
to  shew  cause  why  two  out  of  the  three  counts  should  not 
be  struck  out  The  insertion  of  these  three  counts  in  the 
declaration  is  in  ^'apparent  violation''  of  the  Reg.  Gen. 
HiL  Term,  4  Wm.  4,  H.,  r.  5.  The  matter  of  the  first  and 
second  counts  ought  to  have  formed  but  one  count. 
[Maule,  J. — The  breach  of  the  second  count  is  different 
from  the  first]  The  plaintiff  would  be  entitled  to  recover, 
under  the  indebitatus  count,  a  part  of  what  he  claims  in  the 


Beale. 
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Other  counts.     [Mauk,  J. — I  question  whether  he  could     ^'^'  ^  ^' 
recover  under  the  third  count!     As  soon  as  the  work  and  "— 

I  u  !_•  1  Lucas 

labour  which  was  the  subject  of  the  special  contract  was  ^  v. 
performed,  he  was  entitled  to  recover  in  indebitatus  as- 
sumpsit for  work  and  kbour.  As,  therefore,  part  of  the 
sum  claimed  by  the  first  and  second  counts  might  be  re- 
covered under  the  third,  the  latter  is  included  in  them, 
and  the  plaintiff  is  not  entitled  to  have  it  in  his  declara- 
tion with  the  other  counts;  Arden  v.  PuUen(a),  [?FiZ- 
Kams,  J. — Surely  we  are  not  to  decide  upon  an  application 
of  this  kind,  such  a  nice  question  as  whether  the  plaintiff 
could  recover  under  the  indebitatus  count]  If  it  be  shewn 
that  one  count  is  or  may  be  included  in  another,  the 
plaintiff  should  be  called  upon  to  shew  cause  why  one  of 
them  should  not  be  struck  out.  It  is  probable  that  he  will 
not  be  able  to  shew  more  than  one  contract  [^Maule,  J. — 
The  words  **  apparent  violation"  shew  that  the  ^violation  of 
the  rule  must  appear  on  the  face  of  the  proceedings,  and 
also  pretty  plainly  (by]  They  do  not  mean  that  the  violation 
must  be  palpable,  but  only  that  it  must  appear  probable 
that  the  rule  has  been  violated. 

Maule,  J. — The  three  counts  have,  perhaps,  been  in- 
serted because  the  plaintiff  is  uncertain  which  of  the  three 
he  will  be  able  to  prove,  or  what  turn  the  evidence  may 
take.  However,  I  do  not  see  that  we  can  say  that  they  are 
used  in  "  apparent  violation"  of  the  rule.  We  cannot  see 
with  clearness  that  the  three  counts  may  not  be  applicable  to 
three  different  states  of  things  which  may  subsbt  together. 

Per  Curiam. 

Rule  refused. 

(a)  9  M.  &  W.  430;  S.  C.  1  Dowl.  6X2,  N.  S. 

{b)  See  per  Mauie,  J.,  in  Ramsden  v.  Gray  and  Others,  7  D.  &  L.  157. 

VOL.  II.  K  L.  M.  &  P. 
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January  18.  HuSBAND  V.  DaVIS. 

[In  the  Common  Pleas. 
Coram  Maule,  J.,  fFiUiams^  J.,  and  Talfaurd,  J.  (a).] 
Payment  post    DeBT.     The  declaration  stated,  that  by  an  indenlmre 

diem,  of  part  " 

of  a  debt,  with-  dated  the  16  th  of  December,  1842,  made  between  the 
by  deed/u  a^  defendant  of  the  one  part,  and  Robert  Hart  and  the  plaintiflf 
wode/i^  of  the  other,  the  defendant  promised  and  agreed  with  Hart 
4  Ann.  c.  16,    and  the  plaintiff  that  he,  his  heirs,  executors,  &c.,  or  some 

s.  12,  in  an 

action  upon  a  or  one  of  them,  would  on  the  21st  of  May  then  next,  pay 
mOTtnge'deed  ^^^  ^^  HsLVt  and  the  plaintiff  their  executors,  &c.,  the 
by  which  the     gum  ^f  iQOOi,  and  would  pay  interest  for  the  same  in  the 

debt  18  secured.  '  *   •' 

Where  the  meantime  at  five  per  cent,  per  annum ;  that  afterwards,  to 

banker  and  wit,  on  the  5th  of  December,  1848,  Hart  died ;  that  the 

n^^exlst  be!f*  defendant  did  not  pay  to  Hart  and  the  plaintiff  during  Hart*s 

tween  a  debtor  lifetime,  or  to  the  plaintiff  since  Hart's  death ;  and  that  the 

and  two  or  *      ^ 

more  joint  10002!.,  and  125/.  for  interest  for  two  years  and  a  half,  were 
ment  c^ll^^'  ^^^  ^om  the  defendant  to  the  plaintiff.     There  was  also  a 

a*g(JJd  My."    ^^^^^  "P^^  ^^  account  stated. 

ment  to  aU.  Second  plea,  as  to  200i,  parcel  of  the  lOOOt,  and  as  to 

A  payment, 

therefore,  to  25/.,  parcel  of  the  125/.,  that  the  said  sum  of  25/.  is  claimed 
mwtces^f  a  ^  interest  upon  200/.,  parcel,  &c.,  for  two  years  and  a  half, 
debt  due  to       before  the  commencement  of  the  suit,  and  that  the  de- 

them  in  that  ^ 

character,  is  a  fendant  before  the  commencement  of  the  said  period  of  two 

to  boil^?^**^  years  and  a  half,  to  wit,  on  the  21st  of  May,  1847,  and  in 

thaTfThen  *  ^®  lifetime  of  Hart,  paid  Hart,  who  then  accepted  the  sum 

money  if  de-  of  200/.  in  full  satisfaction  and  discharire  of  the  said  sum  of 

posited  with  *  -  ,    o  -y 

banker  by  two   200/.,  parcel,  &c.     Verincation. 

or  more  per- 
sons not  part.        („j  j^,^^  q  j    ^^^  CressweU,  J.,  were  in  the  Exchequer  Chamber 
ners,  payment    ,...,,  ^ 

is  insufficient,    neanog  cnmmal  appeals, 
unless  made 

to  all,  arises  out  of  the  relation  of  banker  and  customer,  and  is  part  of  the  law  merchant ;  per 
Maule,  J. 


HUBBAND 


V, 

Davis. 
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Replication  that  the  defendant  did  not  pay  Hart,  nor  did    ^'  ^*  ^  '*• 
Hart  accept  from  the  defendant  the  said  sum  of  200L 
in  satisfaction  and  discharge  of  the   said  sum  of  200iL, 
parcel,  &c. 

Upon  the  trial  before  PoUocky  C.  B.,  at  the  Summer 
Assizes,  1850,  at  Guildford,  a  receipt  signed  by  Hart  for 
200L  received  in  May,  1847,  was  proved.  On  behalf  of  the 
plaintiff,  a  marriage  settlement  was  put  in,  shewing  that  the 
plaintiff  and  Hart  held  the  lOOOiL  as  trustees  for  a  Mrs.  Rose ; 
and  it  was  thereupon  contended,  that  the  payment  of  trust 
money  to  one  of  two  trustees  was  insu£Scient,  and  that  the 
plea  was  not  proved.  By  the  direction  of  the  learned 
Judge  the  jury  found  for  the  plaintiff  upon  the  issue  taken 
upon  that  plea,  and  leave  was  reserved  to  the  defendant  to 
move  to  enter  the  verdict  for  him  upon  that  issue. 

In  last  Michaelmas  Term,  J.  Brmcn  obtained  a  rule 
accordingly.  He  cited  Wallace  v.  KebaU  (a),  and  Janes  v. 
¥(aies{b).  It  was  arranged  at  the  same  time,  upon  the 
^)plication  of  fViUes,  that  he  should  be  at  liberty  to  contend, 
in  the  event  of  the  (!!ourt  making  the  rule  absolute,  that  the 
plaintiff  was  entitled  to  judgment  non  obstante  veredicto  (c), 

fFilles  now  shewed  cause.  Either  the  facts  do  not  prove 
the  plea,  or  the  plea  is  no  answer  to  the  action.  The 
defendant  covenanted,  by  deed  under  seal,  to  pay  the 
money  on  a  day  certain ;  and  at  common  law,  no  acquit- 
tance not  under  seal  would  have  been  a  su£Scient  discharge. 
The  4  Ann.  c.  16,  s.  12  (d),  which  authorizes  a  defendant 

(a)  S  DowL  841 ;  S.  C.  7  M.  judgiceiit,  if  the  defendant  hath 
&  W.  264.  paid  the  money  due  upon  such 

(b)  9  B.  &  C.  532  ;  S.  C.  4  M.  bill  or  judgment,  such  payment 
&  R.  613.  shall  and  may  be  pleaded  in  bar 

(c)  See  Merry  v.  Clugmam,  10  of  such  action  or  suit,  and  where 
A.  &  K  524.  an   action  of   debt   is    brought 

(ii)  Which  enacts,  thai  "  where  upon  any  bond  which   hath  a 

any    action   of   debt    shall    be  condition  or  defeasance  to  make 

brought  upon  any  single  bill,  or  void  the  same  upon  payment  of 

where  action  of  debt  or  scire  a  lesser  sum  at  a  day  or  place 

fiieiat,  shall  be  brought  upon  any  certain,  if  the  obligor,  his  heirs, 

B  2 
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to  plead  payment  in  an  action  of  debt  upon  single  bill  (a\ 
does  not  apply  in  this  case.  [Maule^  J. — Why  not  ?  The 
statute  says  that  payment  may  be  pleaded ;  and  the  defend- 
ant has  pleaded  payment]  When  payment  is  pleaded  to 
an  action  upon  a  bond,  the  plea  is  not,  in  technical 
language,  a  plea  of  payment,  but  a  plea  of  "solvit  ad  diem" 
and  "  solvit  post  diem  f  3  Chit  Plead.  183, 7th  ed.  Here  the 
plea  is  pleaded  by  way  of  accord  and  satisfaction  post  diem. 
[Maule,  J. — Surely  that  is  a  plea  of  payment ;  especially 
after  verdict  We  are  not  now  discussing  the  question 
upon  special  demurrer.]  It  would  not  have  been  a  good 
plea  at  common  law ;  and  it  is  not  a  plea  under  the  Statute 
of  Anne ;  for  it  only  states  that  a  part  of  the  debt  was  paid. 
The  12th  section  authorizes  the  defendant  to  plead  pay- 
ment to  an  action  of  debt  upon  single  bill,  only  if  he 
"hath  paid  the  money  due  upon  such  bill ;"  but  he  cannot 
be  said  to  have  paid  the  money  when  he  has  paid  part  of 
it  only.  He  cannot,  therefore,  plead  payment  under  the 
statute.  In  Worthington  v.  Wigley  (ft),  to  debt  upon  a 
bond  for  llOOJL  given  to  the  plaintiffs  wife  dum  sola; 
the  defendant  pleaded,  first,  as  to  276/.,  parcel,  &c.,  delivery 
post  diem  of  an  acceptance  of  that  amount  to  the  wife  dum 
sola ;  and  secondly,  as  to  the  residue,  payment  post  diem. 
The  only  objection  urged  against  the  second  plea  was,  that 
it  could  not  be  pleaded  as  to  part,  and  the  Court  held  it 
bad.  [Mauky  J. — As  I  understand  that  case,  the  Court 
only  decided  that  the  record,  taken  altogether,  did  not 
contain  an  answer  to  the  declaration.  Each  of  the  pleas 
applied  only  to  a  part  of  the  declaration :  they  were  not 


executors,  or  adminlBtrators,  have, 
before  the  action  brought  paid 
to  the  obligee,  bis  executors,  or 
administrators  the  principal  and 
interest  due  by  the  defeasance  or 
condition  of  such  bond,  though 
such  payment  was  not  made 
strictly  according  to  the  condition 
or  defeasance;  yet  It  shall  and 
may  nevertheless  be  pleaded  in 


bar  of  such  action,  and  shall  be 
as  effectual  a  bar  thereof  as  if 
the  money  had  been  paid  at  the 
day  and  place  according  to  the 
condition  or  defeasance,  and  had 
been  so  pleaded.'' 

(a)  i.  e.  a  bond  without  a  con- 
dition.  See  Shep.  Touchst,  367. 

(6)  3  Bing.  N.  C.  454 ;  S.  C. 
3  Scott,  558 ;  5  Dowl.  504. 


Davis. 
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pleaded    under   tlie   Statute   of   Anne,   which   enables  a     ^  M.^  P. 

1851. 

defendant  to  plead  several  pleas  to  the  same  matter,  but  '- — 

were  pleaded  to  different  matters.]  In  Marriojge  v.  Mat"  _  ©. 
riage  (a),  to  an  action  on  a  bond,  in  the  penal  sum  of  4000/., 
conditioned  to  be  void,  if  the  obligor  should  pay  interest  upon 
2000/L  at  five  per  cent  during  the  lives  of  the  plaintiff  and 
his  wife,  but  to  be  in  full  force  if  the  interest  were  not  paid 
within  twenty-eight  days  of  its  becoming  due,  the  defendant 
pleaded  that  the  interest  was  not  demanded  within  the 
twenty-eight  days,  but  that  after  the  twenty-eight  days  he 
had  paid  it  to  the  plaintiff  who  accepted  it  in  satisfaction. 
The  Court  held  the  plea  bad.  [^Maule,  J. — That  was  a 
very  special  case.  The  condition  of  the  bond  shewed  that 
the  defendant  owed  the  plaintiff  2000/.,  and  the  latter  out 
of  sheer  indulgence  said :  **  if  you  will  punctually  pay  me  as 
soon  as  due  a  certain  sum,  which  was  much  less  than  was 
owing,  I  will  take  that  as  a  performance  of  the  condition  of 
the  bond.**  The  defendant  did  pay,  but  not  punctually ; 
and  then  pleaded  that  payment  as  a  performance  of  the 
alternative  condition*  But  the  Court  rightly  held  that  it 
was  not  a  performance.  fVUHams,  J.,  referred  to  Ashbee 
V.  Pldduch  (b).] 

But  in  the  next  place,  the  payment  to  Hart  was  not 
a  valid  payment  to  Hart  and  the  plaintiff.  [Mauk,  J. — 
llie  defendant  might  have  got  a  valid  acquittance  from 
Hart  alone.]  In  James  v.  Stephenson  (c),  Lord  Tenterden 
held,  that  where  money  is  paid  into  a  bank  on  the  joint 
account  of  persons  not  in  trade,  the  bankers  are  not  dis- 
charged by  payment  to  one  of  those  persons  without  the 
authority  of  the  others.  And  it  has  been  held  in  Foley  v. 
HM  (d)y  notwithstanding  the  doubt  expressed  by  Pollock^ 
C.  B.,  in  Pott  V.  Cleffff  (e),  that  the  relation  between  a 
banker  and  his  customer  is  merely  that  of  debtor  and 
creditor,  with  a  supernddecl  obligation  of  paying  his  cus- 
tomer's cheques.    [Maukf  J. — It  is  part  of  the  law  merchant, 

(a)  1  G.  B.  76].  (d)  2  House  of  Lords*  Ca.  28. 

(6)  1  M.  &  W.  564.  (e)  16  M.  «:  W.  321. 

(c)  1  M.  &  Rob.  145. 


UcnBAWD 
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that  when  money  18  deposited  widi  a  bsnker,  ooC  by  partners 
but  by  other  penons,  the  banker  most,  ankflB  there  be  a 
special  agreement  to  the  contnry,  hare  the  anthori^  of  all 
of  them  to  pay  away  the  money*  But  the  plaintiff  and 
Hart  were  not  bankers.  WSUawUy  J.— How  do  you  get 
orer  WdOace  y.  KeUaU{a)^  Hiere  the  defendant  pleaded 
accord  and  satisfaction  with  one  of  the  phdntifi ;  and  the 
satisfaction  was  partly  by  payment,  and  partly  by  a  set  off 
of  a  debt  due  from  that  plaintiff  to  the  defendant  MomU^  J. 
— Lord  Abinger  there  says,  that  accord  and  satisfacticm 
operates  as  a  release  (ft).] 

J.  BrawUf  in  support  of  the  rule,  was  stopped  by  the  Court 

Maule,  J. — ^Though  Mr.  fViUes  has  argued  the  point 
with  great  ingenuity  and  research,  he  has  failed  to  prove  to 
us  that  this  is  a  bad  plea  under  the  Statute  of  Anne  (c). 

With  respect  to  the  other  question,  there  is  no  doubt, 
generally  speaking,  that  a  man  may  pay  his  debt  to  one  of 
several  of  bis  joint  creditors.  The  case  of  bankers  is  special, 
and  there  is  no  ground  for  saying  that  the  same  rule 
governs  the  case  of  trustees.  It  is  usual,  indeed,  when 
several  persons  are  trustees,  to  arrange  that  the  money  may 
be  paid  to  any  one  or  more  of  them ;  but  it  has  never  been 
said  that  in  the  absence  of  such  arrangement  the  debtor 
may  not  so  pay  the  money.  The  rule  referred  to  applies 
only  to  a  banker,  and  arises  out  of  tlie  relation  which  exists 
between  bim  and  his  customer. 

Williams,  J.,  and  Talfourd,  J.,  concurred. 

Rule  absolute. 

(a)  7  M.  &  W.  264 1  S.  C.  8  money,  appear  to  have  applied  to 

Dowl.  841.  that  enactment  the  principle  of 

(6)  7  M.  &  W.  272.  construction  which  was  adopted 

(c)  llie  Court»  in  deciding  that  hy  the  Court  of  Exchequer  in 

the  12th  aection  of  the  4  Ann.  Dixon  v.  Wupram,  2  C.  &  J.  613, 

c.  16,  extonda  to  an  action  upon  and  Smetion  v.  CoUier,  5  D.  &  L. 

a  covenant  for  the  i^ayment  of  184;  S.  C.  1  Exch.  457. 
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Mann  v.  Buckerfibld.  Januarp  20. 

[Bail  Court,     Coram  JErfe,  •/.] 

J:^E ARSON  obtained  a  rule  in  last  Michaelmas  Term,  To  an  actioD 
calling  upon  the  defendant  to  shew  cause  why  the  Master  breaking  and 
should  not  proceed  with  the  taxation  of  costs  in  this  cause,  pu^^*,  ^ 
and  allow  the  plaintiff  the  costs  of  the  action.  °°»««» ^\ 

^^  ^      ^  seiEiflg  and 

The  following  facts  appeared  upon  the  affidavits  in  sup-  carrying  away 

his  ffOOQS    tllG 

port  of  the  rule,  and  upon  the  record  and  postea;  upon  defendant 
reading  which  the  rule  was  drawn  up.     The  declaration  ^fi^^tion^as"' 
was  in  trespass  for  breaking  and  entering  a  certain  dwelling-  big^  bailiff  of 
house  of  the  plaintiff,  called,  &c.,  in  the  parish  of  Battersea,  Court,  under 
in  the  county  of  Surrey,  and  seizing  and  taking  away  the  iJJIed  out  of* 
plaintiff's  goods.     The  defendant  pleaded,  first,  not  guilty  ;  ^Si?""*^--^ 
and,  secondly,  that  one  L T.  levied  his  plaint  in  the  Wands-  theplaimiff's 
worth  County  Court  of  Surrey  against  the  plaintiff,  and  pUdntiff,  by  his 
recovered  judgment  for  2L  8«.,  with  costs,  to  be  paid  by  l^mitted^the 
instalments;  that  the  plaintiff  did  not  pay,  and  that  there-  issuing  of  the 

.  11.1     wnt,andre- 

upon  a  writ  of  n.  fa.,  as  a  warrant  of  execution  to  the  high  plied  de  in- 

bailiff  of  the  said  Court,  was  issued;  that  the  defendant  ^^e  rest  of  the 

was  the  high  bailiff,  and  as  such  he  entered  the  dwelling-  ^^  the jur* 

house  of  the  plaintiff,  the  outer  door  thereof  being  open ;  ^o«nd  a  verdict 
and  so  justified  the  trespasses  committed.     The  plaintiff  tiff,  with  102. 
replied  that  although  a  writ  of  fi.  fa.,  as  a  warrant  of  exe-      j^,^]pon 

cution  to  the  defendant  as  high  bailiff,  was  issued,  &c.,  the  Ij"®  co°JJ™c- 

defendant  of  his  own  wronir,  absque  residue  causes,  &c.,  id9th  section 

11  A        L  -11./.  mi    T     of  the  9  &  10 

committed  the   trespasses.     At  the  tnal,  before  PoUocky  vict.  c.  95. 
C.  B.,  at  the  last  Summer  Assizes  for  the  county  of  Surrey,  nexlon^ioT" 
the  jury  found  a  general  verdict  for  the  plaintiff,  damages  the  i28thand 

_    I  £o\tk  secuons 

\0L     Judgment  having  been  signed  upon  the  postea  ana  of  the  same 
notice  of  taxation  given,  the  parties  attended  before  the  piaimiffwas 

not  entitled 
to  costs. 
Whether  the  Master  oucht  to  proceed  in  such  a  case  to  tax  the  plaintiff  his  costs,  if  no 
suggestion  has  been  entered  by  the  defendant,  qwtre. 
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Vohane  IL      Master;  when  the  defendant  objected  to  the  taxation,  on 

-p- ^ —  the  ground  that  as  the  Judge  had  not  certified  that  the 

9.  action  was  fit  to  be  brought  in  the  superior  Court,  the 

rtKEiiFiKLD.  pi^ju^jgf  ^gg  jjQ|.  entitled  to  costs  under  the  County  Courts' 

Act,  the  defendant  being  the  high  bailiff  of  a  County 
Court  The  Master  being  of  that  opinion,  refused  to  pro- 
ceed with  the  taxation.  The  action  was  commenced  before 
the  passing  of  the  13  &  14  Vict.  c.  61. 

M.  Chambers  now  shewed  cause.  The  question  turns  upon 
the  construction  of  the  139th  section  of  the  County  Courts' 
Act  (9  &  10  Vict.  c.  95),  taken  in  conjunction  with  the  128th 
and  I29th  sections.  The  139th  section  provides,  ^'  that  if  any 
person  shall  bring  any  suit  in  any  of  her  Majesty's  superior 
Courts  of  record  in  respect  of  any  grievance  committed  by 
any"  "bailiff"  "  of  any  Court  holden  under  this  act,  under 
colour  or  pretence  of  the  process  of  the  said  Court,  and  the 
jury"  "  shall  not  find  greater  damages  for  the  plaintiff  than 
the  sum  of  20/.,  no  costs  shall  be  awarded  to  the  plaintiff  in 
such  action  unless  the  Judge  shall  certify,"  &c.  The  repli- 
cation admits  that  the  writ  was  delivered  to  the  high  bailiff  of 
a  County  Court,  and  that  the  defendant  was  such  high  bailiff. 
It  is  therefore  sufiiciently  shewn  that  the  defendant  was  bailiff 
of  a  County  Court,  and  that  the  trespass  complained  of  was 
done  by  him  "  under  colour  or  pretence  of  the  process  of 
the  said  Court"  But  it  is  said  that  this  section  is  incon- 
sistent with  the  128th  and  129th  sections.  The  128th 
section  gives  concurrent  jurisdiction  to  the  superior  Courts 
in  certain  cases— one  of  which  is,  "  where  any  officer  of  the 
County  Court  shall  be  a  party ;"  and  in  such  cases  the 
action  may  be  brought  in  the  superior  Court,  as  if  the 
County  (yourts'  Act  had  not  passed.  The  129th  section, 
which  deprives  the  plaintiff  of  costs  in  actions  for  small 
debts  brought  in  the  superior  Courts,  does  not  apply  to 
such  cases.  After  the  words  just  quoted,  however,  follows 
this  exception:  "except  in  respect  of  any  claim  to  any 
goods  and  chattels  taken  in  execution  of  the  process  of  the 


HILARY   TERM,    14   VICT.  57 

Court,  or  the  proceeds  or  value  thereof."  It  sufficiently  ^'  ^-  ^  ^• 
appears  that  the  plaintiff  has  proceeded  against  the  bailiff  — - — '- — 
of  a  County  Court  in  respect  of  a  claim  to  goods  and  v. 

chattels  taken  in  execution  of  the  process  of  the  Court ;  ^''c*''*"'^''^- 
therefore,  the  materials  do  not  exist  in  the  present  case  on 
which  to  raise  the  question  of  inconsistency  between  the 
sections.  But  even  if  that  question  did  arise,  it  is  sub- 
mitted that  each  section  must  be  construed  as  a  separate 
act  of  Parliament,  and  that  the  later  override  the  earlier 
sections. 

It  will  be  contended,  that  the  plea  being  found  against 
the  defendant,  it  must  be  taken  that  the  jury  negatived 
that  he  was  bailiff,  and  that  the  act  was  done  *^  under  colour 
or  pretence  of  the  process  of  the  said  Court;"  and  that  the 
defendant  is  now  precluded  from  shewing  the  contrary  by 
affidavit  That,  however,  is  a  mistake.  The  finding  of  the 
jury  only  proves  that  some  one  material  allegation  in  the 
plea  has  been  negatived,  but  not  which. 

It  will  also  be  urged  that  the  defendant  should  have  moved 
to  enter  a  suggestion.  It  was  not  necessary  for  him  to  do  so, 
as  in  his  construction  of  the  act,  the  Master  had  no  power 
to  tax  the  costs. 

Pearaoni  in  support  of  the  rule.  It  is  submitted  that  the 
139th  and  the  128th  and  129th  sections  are  inconsistent 
with  each  other,  and  contradictory.  No  such  nile  of  con- 
struction, it  is  submitted,  exists  as  that  suggested ;  namely, 
that  a  later  section  in  an  act  of  Parliament  overrides  an 
earlier  and  inconsistent  one.  Such  a  rule  may  apply  to  wills, 
but  there  it  is  the  last  intention  of  the  testator  alone  that  is 
looked  to,  which  is  not  applicable  to  a  legislative  act.  The 
words  relied  on  in  the  exception  in  the  128th  section  refer 
only  to  claims  of  third  persons  to  goods  taken  in  execution 
under  the  process  of  the  Court  Such  cases  the  County 
Court  no  doubt  is  a  proper  tribunal  to  hear  and  determine, 
and  the  118th  section  gives  them  that  power  accordingly. 


Mann 
buckebfield. 
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VoiumM  IL  But  where  the  officer  is  charged  with  a  wrongful  act,  the 
Legislature  has  thought  that  it  would  be  more  conducive  to 
the  interests  of  justice,  that  such  claims  should  not  be  investi- 
gated before  a  Judge  who  might  have  a  leaning  towards  his 
officer;  and  this  object  must  be  borne  in  mind  in  con- 
struing the  section.  Reading  the  128th  section  without  the 
exception,  and  with  those  words  only  which  are  material  to 
this  case,  it  is  in  direct  contradiction  to  the  139th  section. 
It  says  that  *^  all  actions,"  ''where  any  officer  of  the  County 
Court  shall  be  a  party,"  **  may  be  brought  and  determined 
in  any  such  superior  Court,  at  the  election  of  the  party 
suing  or  proceeding,  as  if  this  act  had  not  been  passed." 
In  Meetan  v.  NiehoUa  (a),  which  was  one  of  the  earliest 
applications,  after  the  passing  of  the  County  Courts'  Act,  to 
enter  a  suggestion  to  deprive  the  plaintiff  of  costs  under  the 
129th  section,  the  Court  of  Common  Pleas  held,  that  the 
affidavit  for  the  suggestion  must  negative  that  either  party 
was  an  officer  of  the  County  Court,  and  that  it  was  not  for 
the  plaintiff,  if  the  fact  were  so,  to  shew  it  in  answer.  In 
this  case  there  is  no  affidavit  to  shew  that  the  defendant 
was  an  officer  of  the  Court;  and  even  if  there  were,  it 
could  not  be  received  in  direct  falsification  of  the  record, 
which  shews,  by  the  finding  on  the  second  plea,  that  the 
plaintiff  was  not  high  bailiff.  \ErU,  J. — If  every  material 
allegation  in  the  plea  is  not  found  for  the  defendant,  the 
plaintiff  has  the  verdict;  but  it  does  not  follow  that  if  the 
verdict  is  found  for  the  plaintiff,  each  material  allegation  is 
found  against  the  defendant]  At  any  rate,  there  is  nothing 
before  the  Court  to  shew  that  he  was  high  bailiff,  or  that 
the  act  was  done  ''under  colour  or  pretence  of  the  process" 
of  the  County  Court  The  replication  merely  admits  that 
the  writ  of  fi.  fa.  was  issued  to  the  high  bailiff,  but  not  that 
the  defendant  was  high  bailiff. 

The  proper  mode  for  the  defendant  to  pursue  is  to  pro- 

(fl)  5  D.  &  L.  799  i  S.  C.  5  C.  B.  848. 
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ceed  by  suggestion.      The  plaindff  will   then  have  an     ^-^if  ^' 

opportani^  of  trying  the  fact  before  a  jury,  which  he  is  — rj — - — 

entitled  to  do.     In  Bowyer  v.   Cook  {a\  it  was  decided  v. 

that  where  the  right  of  the  plaintiff  to  costs  is  in  dispute, 

the  proper  mode  of  trying  the  right  is  not  upon  affidavit 

before  the  Master,  but  by  entering  a  suggestion  on  the 

record. 

EIrlb,  J. — The  question  whether  the  entry  of  a  sugges- 
tion is  the  proper  course  to  be  pursued  to  ascertain  the 
plaintiff's  right  to  costs,  is  a  fit  matter  for  fiirther  conside- 
ration. 

The  substantial  question  now  before  me  is,  whether  the 
Master  was  mistaken  in  the  construction  which  he  put 
upon  the  9  &  10  Vict  c.  95,  s.  139,  in  holding  that  the 
defendant  being  a  bailiff  of  the  County  Court,  and  the 
action  being  brought  for  an  act  done  '*  under  colour  or 
pretence  of  the  process^  of  the  County  Court,  the  plaintiff 
was  not  entided  to  costs,  the  verdict  being  for  less  than  20/. 
It  was  not  disputed  before  the  Master  that  the  139th  sec- 
don  did  apply  in  terms;  and  I  take  it  that  if  the  fiu;ts  were 
inquired  into,  it  would  be  found  that  the  defendant  was 
high  bailiff  of  the  County  Court,  and  that  he  entered  the 
house  and  took  the  goods  under  colour  of  a  writ  of  fi.  fa. 
and  warrant  directed  to  him  as  high  bailiff,  and  issued  out 
of  the  County  Court 

It  was,  however,  contended  by  Mr.  Pearson^  that  the 
plaindff  came  also  within  the  128th  section,  and  was  entitled 
to  his  costs  under  that  section ;  that  the  two  sections  were 
contradictory,  and  that  in  that  case  the  Court  would  not 
deprive  the  plaindff  of  his  costs. 

I  have  come  to  a  different  view  of  the  effect  of  those 
sections,  and  am  of  opinion  that  if  the  facts  be  as  staled, 
the  case  comes  widiin  the  139th  secdon ;  and  that  there  is 
no  inconsistency  between  that  and  the  former  sections,  as 

(a)  4  D.  &  L.  816  i  S.  C.  4  C.  B.  236. 
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Volume  11,     far  as  this  case  is  concerned.     The  jury,  it  is  true,  have 
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-  found  that  (he  defendant  was  not  protected  by  the  writ,  in 
9.  the  trespasses  which  he  committed ;  but  that  does  not  shew 

BucKEBFiELD.  ^j^^^  j^^  jg  ^^^  cutitlcd  to  thc  protcction  of  the  139th  section ; 

for  that  section,  as  it  seems  to  me,  includes  the  case  of 
damages  being  found,  where  the  officer,  bona  fide  intending 
to  perform  his  duty,  makes  a  mistake  which  renders  him 
liable  to  an  action. 

The  118th  section,  which  enables  an  officer  to  obtidn  a 
summons  in  the  nature  of  an  interpleader  summons,  has 
been  cited  as  referred  to  by  the  exception  in  the  128th 
section ;  but  I  do  not  find  any  provision  which  makes  that 
proceeding  compulsory  on  him ;  and  if  not  taken,  there  is 
nothing  to  prohibit  an  action  being  brought  against  him. 

Then,  do  the  128th  and  129th  sections  contain  provisions 
inconsistent  with  the  139th  section?  (His  Lordship  here 
stated  the  eiSect  of  the  two  first  mentioned  sections.)  It  was 
thought  better  that  there  should  be  no  suspicion  of  justice, 
and  therefore,  an  action  in  which  an  officer  of  the  County 
Court  was  a  party  was  not  required  to  be  brought  in  the 
County  Court ;  but  an  exception  is  made  *^  in  respect  of 
any  claim  to  any  goods  and  chattels  taken  in  execution  of 
the  process  of  the  Court,  or  the  proceeds  or  value  thereof." 
Now,  the  present  action  is,  so  far  as  appears  upon  this 
application,  in  respect  of  a  claim  to  goods  taken  in  execution 
of  the  process  of  the  Court 

The  139th  section,  therefore,  as  far  as  this  case  is  con- 
cerned, stands  perfectly  clear,  and  is  not  inconsistent  with, 
or  contradictory  of,  the  former  sections.  (His  Lordship 
here  read  the  section.) 

Such  being  the  construction  which,  it  appears  to  me, 
ought  to  be  put  upon  the  act,  it  follows  that  the  Master  was 
justified  in  the  conclusion  to  which  he  came. 

It  was  further  urged,  however,  that  it  was  not  shewn 
before  the  Master  that  the  defendant  was  high  bailifi^,  or 
that  the  act  was  done  under  colour  of  process  of  the  County 
Court ;  but  I  think  the  answer  is,  that  the  existence  of  these 
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facts  was  not  attempted  to  be  disputed  before  him ;  and  the     ^'  ^'  ^  ^• 
only  question  now  is,  whether  he  was  wrong  in  the  decision  —    '    — 
to  which  he  came  upon  the  facts  as  submitted  to  him.     I  v. 

disposed,  in  the  course  of  the  argument,  of  the  objection,  that 
the  finding  of  the  jury  was  conclusive  against  the  defendant 
As  to  the  objection,  that  the  only  proper  mode  by  which 
the  plaintiff's  right  to  costs  can  be  taken  away  is  by  entering 
a  suggestion,  it  seems  to  be  a  good  point  Whether  it  is 
worth  raising  under  the  circumstances,  is  another  matter. 
At  any  rate,  it  was  not  raised  before  the  Master,  and,  there- 
fore, is  no  ground  on  which  to  support  the  present  applica- 
tion. 

Rule  discharged  (a). 

(a)   The    plaintiff    afterwards  costs;   and  the   Master  having 

went   again  before   the    Master  again  declined  to  proceed,  Pear- 

and  required  him  to  proceed  with  son,  on  a  subsequent  day  in  the 

the  taxation,  on  the  ground  that  present  Term,  obtained  a  similar 

until   the   defendant   entered   a  rule  to  the  above^  which  it  now 

■Dggestion,  he  was  entitled    to  pending.  [Hilary  Vacation,1851.] 


Stewart  t?.  Collins.  januari/20. 

[In  the  Common  Pleas. 

Coram  Jervis^  C  •/.,  MauU^  •/.,  Cresswett^  •/.,  and 

fFilUamSf  J,] 

JLIEBT  for  eoods  sold  and  delivered.  The  224tb 

Plea:  that  the  defendant  was  a  trader  within  the  12  &  12 &  isvict. 
13  Vict  c.  106;  that  he  was,  at  the  time  of  making  the  l'^^^'^^ 
deed  after  mentioned,  indebted  to  the  parties  of  the  second  rangement 

signed  by  six- 
part  of  that  deed,  and  to  divers  others,  &c  ;  that  a  deed  of  lerentbs  of 

the  creditors 
of  a  trader,  as 
obligatory  (ooder  oertain  oooditions)  on  the  rest  of  the  creditors,  as  if  they  bad  signed  it. 

A  plea  setting  np  such  a  deed  against  a  creditor  who  had  not  signed,  alleged  that  the 
creditors  who  hiul  signed  it  were  more  than  siz-serenths,  to  wit,  nine*tenths,  in  nomber  and 
▼aloe. 

Hdd,  upon  special  demurrer,  that  the  plea  was  suiBdent 
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arrangement  was  entered  into  by  him  with  his  creditors; 
"  and  that  the  said  creditors,  by  whom  and  on  whose  behalf 
respectively  the  said  deed  was  signed,  and  by  whom  and  on 
whose  behalf  respectively  the  same  was  sealed  as  aforesfud, 
were  more  than  six-sevenths,  to  wit,  nine-tenths  in  number 
and  value  of  the  creditors  of  the  defendant  within  the 
meaning  of  the  provisions  of  the  said  statute,  whose  debts 
amounted,  within  the  meaning  of  the  said  provisions,  to  the 
sum  of  lOL  and  upwards,^  &c.  The  plea  then  proceeded 
to  aver  that  the  debt  now  sued  for  was  due  when  the  deed 
was  executed,  and  to  shew  that  all  the  requisites  of  the  act 
had  been  complied  with  to  make  the  deed  binding  on  the 
plaintiff,  concluding  with  an  averment  that  it  operated  as  a 
release  of  the  debt  (a). 

Special  demurrer  and  joinder. 


S.  Temple,  in  support  of  the  demurrer.  The  224th 
section  of  the  12  &  13  Vict  c.  106,  enacts,  that  a  deed  of 
arrangement,  "  signed  by  or  on  behalf  of  six-sevenths,"  in 
number  and  value,  of  the  creditors,  shall,  under  certain 
circumstances,  be  binding  on  the  other  seventh ;  and  this 
plea  purports  to  set  up  such  a  deed  as  an  answer  to  the 
action.  But  the  plea  does  not  aver  that  the  deed  was 
signed  *'  by  or  on  behalf  of  six-sevenths  :**  it  says  only, 
that  it  was  signed  by  more  than  six-eevenths,  to  wit, 
nine-tenths  of  the  creditors;  and  that  averment  is  bad 
for  the  plaintiff  cannot  safely  take  issue  on  it.  The  plaintiff 
is  entitled  to  have  the  plea  so  framed  as  that  the  aver- 
ments in  it,  if  traversed,  will  be  material  and  conclusive 
which  ever  way  they  be  found;  and  their  not  being  so 
framed  is  a  good  ground  of  demurrer;  Bummghs  v.  Hodg^ 
8an(b).  [Maule,  J. — The  proper  allegation  is,  that  six- 
sevenths  signed.  But  here  the  defendant  says,  that  mote 
than  six-eevenths  signed ;  and  that,  you  contend,  is  an 


(a)  The  plea  was  a  copy,  mu- 
tatiB  mutandis,  of  the  plea  in 
PkUUps  V.  Surridge,   1   L.,   M. 


&  P.  45S. 

(b)  9  A.  &  £.  499 ;  S.  C.  1  P. 
&  D.  329. 
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aigtimentative  averment  that  six-sevenths  signed ;  just  as  if    ^*  ^*  ^  ^* 

be  had  said  that  the  number  who  had  signed  were  the  — - — - — •■ — 

-    ,  .         .     ^  .     ,         nrt  Stewart 

square  root  of  thirtj-siz  forty-nmths.     The  argument  is  a  «. 

very  short  one,  it  is  true ;  but  still  you  contend  that  the 
averment  is  argumentative.]     The  defendant  must  state 
positively,  and  not  by  way  of  argument,  that  the  deed  was 
executed  by  sixHsevenths,  so  that  the  plaintiff  may  raise  a 
material  issue  by  a  simple  traverse  of  the  averment.     In 
Parker  v.  GiU{d)^  a  plea  to  a  declaration  upon  an  attorney's 
bill  alleged   that  the  plaintiff  had  not  delivered  his  bill 
<<  one  month  or  more"  before  action  brought ;  and,  as  the 
word  month  meant  a  lunar  month,  the  Court  held,  upon 
the  authority  of  Burroughs  v.  Hodgson^  that  the  plea  was 
bad,  as  being  an  argumentative  averment  that  the  bill  was 
not  delivered  a  calendar  month  before  the  action.    If  the 
plaintiff  had  traversed  that  the  creditors  were  nine-tenths  in 
number  and  value,  the  issue  raised  would  have  been  imma- 
terial ;  for  if  the  defendant  failed  to  prove  that  that  number 
had  signed,  it  would  not  follow  that  sixHsevenths  had  not 
mgned;  and  the  Court  could  not  have  known  for  which 
party  judgment  should  be  given.     If,  on  the  other  band, 
he  had  replied,  that  the  creditors  who  signed  were  not  six- 
sevenths;  then,  as  the  plea  does  not  allege  that  they  were, 
be  would  have  been  bound  to  conclude  with  a  verification, 
and  take  the  burden  of  proof  upon  himself; — a  position 
in   which   the  defendant    has    no  right    to  place    him. 
[Mauks  J« — Perhaps  it  was  not  possible  that  the  deed 
should  be  signed  by  exactly  six-sevenths  in  number  and 
value,  of  the  creditors.  If  a  defendant  wished  to  all^^  pre- 
cisely what  he  could  prove,  he  might  not  be  able  to  say,  as 
you  say  he  ought,  that  the  deed  was  signed  by  six  sevenths.] 
Even  if  the  deed  were  signed  by  all  the  creditors,  still  the 
defendant's  defence  under  the  act  is,  that  it  was  signed  by 
^-sevenths;  and  it  should  be  so  stated,  though  the  evi- 
dence may  shew  that  six-sevenths  and  more  signed.     Here, 

(a)  5  D.  &  L.  21. 
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however,  the  plea  does  not  so  state  it  as  to  enable  the 
plaintiff,  by  a  simple  traverse  of  its  terms,  to  put  in  issue 
the  defence  relied  upon. 

BaUf  contra.  The  act  says,  that  the  deed  must  be 
signed  by  six-sevenths  of  the  creditors :  the  plea  says,  that 
the  defendant  is  entitled  to  the  benefit  of  the  provisions  of 
the  act,  as  the  deed  has  been  signed  not  only  by  six- 
sevenths,  but  by  more  than  six-sevenths.  [Jervis^  C.  J. — 
Suppose  the  plaintiff  had  replied,  and  the  jury  had  found, 
that  the  deed  was  not  signed  by  more  than  six-sevenths, 
who  would  have  been  entitled  to  judgment?]  Perhaps 
some  difficulty  might  arise  in  such  a  case;  but  it  would 
be  a  good  traverse  of  the  averment  in  the  plea  to  say, 
that  the  deed  was  not  signed  by  six-sevenths;  and  such 
replication  would  properly  conclude  to  the  country. 
But,  further,  the  defence  raised  by  the  plea  might  have 
been  put  in  issue  by  the  plea  of  non  est  factum.  The 
statute  makes  the  deed,  when  signed  by  six-sevenths  of  the 
creditors,  binding  on  the  other  seventh ;  it  makes,  in  fact, 
as  was  observed  by  Mauky  J.,  in  Phillips  v.  Surridge{a)i 
*'the  six-sevenths  attorneys  for  the  other  seventh;"  and,  as 
the  deed  was  not  executed  by  the  plaintiff,  the  defendant 
would  be  bound  to  prove,  under  the  plea  of  non  est  factum, 
that  the  deed  was  executed  by  six-sevenths,  so  as  to  make 
it  the  deed  of  the  plaintiff.  [CreasioeUf  J. — The  plea  does 
not  allege  that  the  deed  was  executed  by  the  plaintiff;  and 
the  act  of  Parliament  only  says,  that  it  shall  be  as  effectual 
and  obligatory  upon  him  as  if  he  had  signed  it, — not  that 
it  shall  be  to  all  intents  and  purposes  his  deed] 

S.  Temple^  in  reply.  If  the  plaintiff  had  replied  not  est 
fiu;tum,  he  would  not  have  been  relieved  from  the  difficulty 
of  which  he  complains;  for  the  replication  would  mean, 
that  the  deed  was  not  executed  as  alleged  in  the  plea. 


Ca)  1  L.,  M.  &  P.  458, 474. 
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Jervis.  C.  J. — We  have  felt  some  little  embarrassment    ^»  ^-  *  ^• 
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in  this  case;  but  I  think  that  we  may  consider  the  de- 
fendant as  stating  by  his  plea  what  his  defence  really  is. 
He  is  called  on  to  say  what  the  facts  are  upon  which  he 
relies ;  and  he  says,  that  he  had  a  deed  of  arrangement 
signed  by  a  hundred  people  who  were  his  creditors,  and 
that  they  were  more  than  six<sevenths,  to  wit,  nine-tenths 
in  number  and  value.  Those  are  the  facts;  and  the  de- 
fendant is  not  bound  to  state  them  so  as  to  present  an  issue 
in  the  way  contended.  It  is  said,  that  the  statement  is 
argumentative,  but  I  think  it  is  sufficient  It  is  a  state- 
ment of  the  &cts,  and  issue  may  be  taken  on  it 

Maule,  J, — I  think  the  defendant  was  not  bound  to 
draw  attention  to  the  statute.  He  is  bound  to  state  matters 
of  fact  which  amount  to  a  defence,  and  he  does  so  here. 
It  is  a  defence  if,  under  the  circumstances  mentioned  in 
the  plea,  six-sevenths  of  his  creditors  have  signed  the 
deed.  Here  he  says  more  than  was  necessary,  for  he  states 
that  a  number  of  his  creditors  signed,  and  that  they  were 
more  than  six-sevenths,  to  wit,  nine-tenths,  in  number  and 
value.  All  the  facts  taken  together  constitute  his  defence. 
If  the  plaintiff  denies  any  portion  of  it,  he  is  entitled  to  do 
so ;  and  he  is  entitled,  admitting  the  matters  in  the  plea, 
to  state  any  thing  by  way  of  confession  and  avoidance. 
When  the  plaintiff  states  some  matter  in  his  replication 
which  is  inconsistent  with  the  defence  stated  in  the  pleas,  if 
that  matter  happens  to  be,  in  terms,  in  contradiction  of  an 
allegation  in  the  plea,  the  modern  practice  is  to  conclude  to 
the  country.  I  say,  it  is  the  modem  practice,  because,  for- 
merly,— when  a  great  deal  of  attention  was  paid  to  special 
pleading,  and  it  was  much  better  understood  than  it  now 
is, — when,  in  a  replication  or  other  pleading,  one  matter 
was  specially  selected  and  denied,  the  pleading  concluded 
with  a  verification;  that  is,  to  the  Court,  and  not  to 
the  country.  That  was  the  case  even  where  the  incon- 
fiistent  matter  in   the   replication  was  an  allegation  that 

\OU  IL  F  L.  M.  &  p. 
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something  is  not,  or  was  not,  which  was  alleged  in  the 
plea  to  be,  or  to  have  been.  And  I  conceive  that  here, 
supposing  the  true  answer  of  the  plaintiff  is,  that  the 
deed  was  not  executed  by  six-sevenths  of  the  creditors, — 
and  that  is  a  replication  which  he  clearly  might  make, — 
whether  it  properly  concluded  to  the  Court  or  to  the 
country,  would  depend  upon  whether  we  are  to  consider 
the  averment  in  the  plea  as  equivalent  to  an  allegation  that 
six-sevenths  signed.  If  it  be  for  all  purposes  equivalent  to 
such  an  allegation,  then,  according  to  the  modem  practice, 
it  ought  to  conclude  to  the  country.  But,  if  it  ought  not 
to  be  so  considered,  the  replication  would  be  inconsistent 
with  something  in  the  plea,  and  it  ought  to  conclude  with 
a  formal  traverse.  At  all  events,  however,  I  think  that 
the  defendant  is  not  to  be  treated  as  pleading  a  bad  plea, 
merely  because  he  raises  such  a  doubt  as  that«  When  the 
defendant  states  matters  of  fact  which  have  occurred,  I  do 
not  think  he  is  to  be  blamed  for  raising  any  such  di£5culty 
as  the  plaintiff  complains  o£ 

I  think,  on  the  whole,  that  the  law  of  the  case  is  not 
unconformable  with  the  justice  of  it;  and  that  we  may  hold 
that  the  plea  is  good,  as  if  the  plaintiff  wishes  to  raise  the 
question,  whether  six-sevenths  of  the  creditors  signed  the 
deed,  he  can  do  so. 


Cresswell,  J. — I  am  of  the  same  opinion.  Mr.  Temph 
will  hardly  contend  that  a  deed  of  arrangement,  signed  by 
nine-tenths  of  the  creditors,  would  not  be  a  good  defence. 
If  so,  it  seems  hard  to  say  that  this  is  not  a  good  defence ; 
for  the  averment  in  the  plea  is  equivalent  to  a  statement 
that  the  deed  was  signed  by  six-sevenths  and  more.  The 
two  cases  which  have  been  cited  differ  altogether  from  the 
present. 

Williams,  J. — I  am  quite  of  the  same  opinion.  It  is 
true,  the  plea  alleges  the  matter  more  extensively  than  was 
necessary  for  the  defence,  but  that  does  not  make  the  plea 
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bad.     It  does  not  make  it  necessary  for  the  plaintiff  to     ^ ^^  ^  ^' 
make  his  traverse  as  extensive;  he  may,  by  his  replication, 


Stewaet 


narrow  the  issue.     All  that  the  replication  need  do  is  to  o. 

put  the  defendant  to  prove  what  is  essential  to  his  defence. 

Judgment  for  the  Defendant 


ReADB  t7.   LaBIB.  Janmrf20. 

[In  the  Exchequer. 
Coram  Pollock,  C.  B.,  Parke,  B.,  and  Alderson,  B."] 

A  SSUMPSIT  upon  a  guarantee,  whereby  in  consideration  To  a  declara- 
tbat  the  plaintiff  would  at  the  defendant's  request  lend  and  g^^-^f^.^ 
advance  to  one  Louis  Le  Page  60L,  the  defendant  promised  ^^^^^^jq^ 
to  repay  the  pluntiff  on  the  25th  of  June.     Averment,  writmg  is  bid, 

,     ,  -  as  amounting 

that  the  plaintiff  did  lend  and  advance  to  Le  Page  50L,  and  to  the  general 
that  the  defendant  omitted  to  repay  plaintiff.  ^'^ere  is  no 

Plea:  that  the  promise  in  the  declaration  allesed  was  a  ^erencefor 

'^  °  this  purpose 

special  promise  for  the  debt  of  another  person,  and  that  no  between  ccm- 
agreement  in  respect  thereof,  nor  any  memorandum  or  note  the  4th  section 
in  writing  thereof,  was  signed  by  the  defendant  ^FniSsl^d 

Spedrf  demurrer,  and  joinder.  0;-^ 

although  the 

RodwelL  The  plea  is  bad  as  amounting  to  the  general  issue,  that  no  action 
In  MaggM  v.  Ames  (a),  a  similar  plea  was  held  good ;  but  that  ^jJL^J  ^p^n 
case  must  be  considered  as  overruled  by  Buttemere  v.  Hayes  (b\  the  contracts 

,  ,  %r         *    mentioned  in 

in  which  this  Court  held,  that  in  an  action  upon  a  contract  it  unless  they 
relating  to  an  interest  in  land,  the  defendant  might,  under  ^a  dirutt^* 
the  plea  of  non  assumpsit,  avail  himself  of  the  objection,  as  '^"'cts  t^jj*  °® 

be  allowed  to 
be  good,**  &c 

(«)  4  BiDg.  470 ;  S.  C.  1  M.  &  P.  294. 

(6)  5  M.  &  W.  456 ;  S.  C.  7  Dowl.  489. 

F    2 
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Foimiu  11,      there  was  no  note  in  writing.    In  Leaf  v.  Tuton  (a),  a  plea 

—  like  the  present,  to  a  declaration  upon  an  agreement  for  the 

9.  sale  of  goods  above  the  value  of  10/1,  was  held  bad,  as  being 

an  argumentative  denial  of  the  contract  stated  in  the  decla- 
ration. In  that  case,  Parke^  6.,  after  pointing  out  the 
distinction  which  has  existed  since  the  new  rules,  said: 
"  the  case  of  Magg$  v.  Ames^  (i)  was  decided  without  suffi- 
ciently adverting  to  that  distinction:  at  all  events,  since 
the  decision  in  Buttemere  v.  Hayes  (c)y  (which  has  been  con- 
firmed by  the  Court  of  Queen's  Bench,  in  Eastioood  v. 
Kenyan  (<f),)  that  case  cannot  be  supported."  In  Lilly  v. 
Hewitt  {e\  which  was  decided  before  the  new  rules,  such  a 
plea  was  held  to  be  bad.  [Parhey  6. — In  those  cases  in 
which  the  question  arose  on  the  pleading,  there  was  no 
special  demurrer;  therefore  the  point  as  to  its  amounting 
to  the  general  issue  did  not  arise.] 

G.  T.  White.  The  plea  is  good.  It  does  not  follow 
that  because  the  Statute  of  Frauds  might  be  available  under 
the  general  issue,  this  plea  is  therefore  bad ;  for  it  confesses 
and  avoids  the  cause  of  action  contained  in  the  declaration* 
Buttemere  v.  HayeSy  did  not  ovemile  Maggs  v.  Ames.  In 
the  latter  case,  the  only  question  was  whether  the  defence 
might  be  raised  without  being  specially  pleaded;  and  a 
decision  of  that  question  in  the  affirmative  is  consistent 
with  the  plea  being  good.  Leafy.  Tuton^  was  decided  on 
the  17th  section  of  the  Statute  of  Frauds,  which  says  that  no 
contract  for  the  sale  of  goods  for  the  price  of  10/1  or  upwards 
'^  shall  be  allowed  to  be  good."  This  renders  the  contract 
itself  void ;  whereas  sect.  4,  which  relates  to  guarantees,  only 
enacts  that  ^^  no  action  shall  be  brought,"  &c.,  ^^  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer 

(a)  10  M.  &  W.  393,  S ;  S.  C.  Dowl.  489. 

2  Dowl.  300,  N.  S.  {d)  11  A.  &  E.  43S ;  S.  C.  3  P. 

(6)  4  Bing.  470;  S.  C.  1  M.  &  D.  276. 

&  P.  294.  (e)  11  Price,  494. 

(c)  5  M.  &  W.  456 ;  S.  C.  7 


HILABY    TERM,    14   VICT.  ^^ 

for  the  debt,  default  or  miscarriages  of  another,"  "  uuless,**     ^.^'A  ^' 
&C.     So  that  in  these  cases  the  contract  exists,  though  the  - 
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Reads 

action  upon  it  is  barred.  This  distinction  is  pointed  out  ^  v. 
in  a  note  to  TVmfcy  v.  Macgregor  {a).  \Parhey  B. — In 
CarrmgUm  v.  BooU  (&),  we  held  that  the  effect  of  the  4th 
section,  was  to  make  the  contract  altogether  void.]  By 
R^.  Gen.,  Hil.  Term,  4  Wm.  4,  IL,  tit.  «  Pleadings  in  Par- 
Hcular  Actions,^  r.  1,  **  Assumpsit/*  the  plea  of  non  assumpsit 
operates  **  only  as  a  denial  in  fact  of  the  express  contract 
or  promise**  declared  on ;  and  by  rule  3,  **  all  matters  in 
confession  and  avoidance,  including  not  only  those  by  way 
of  discharge,  but  those  which  shew  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on  the  ground  of 
fraud  or  otherwise,  shall  be  specially  pleaded.**  [^Parke,  B. 
— The  new  rules  apply  only  to  defences  in  which  the  onus 
of  proof  is  on  the  defendant]  In  Hill  v.  Sydney  {c\  it 
was  held  that  in  an  action  by  an  attorney,  the  defence  that 
the  plaintiff  was  not  upon  the  roll  of  the  Court  in  which 
the  work  was  done,  could  not  be  raised  under  non  assump- 
sit. [Parke,  B. — That  was  because  the  attorney  was 
prohibited  by  statute  {d)  from  so  acting ;  and  by  the  new 
rules  all  illegality  must  be  pleaded  specially.]  In  actions 
by  attorneys  it  has  been  held  that  the  defence  that  no 
signed  bill  has  been  delivered  must  be  pleaded  specially. 
[Aldersan,  B. — There  the  defendant  does  not  deny  the 
debt  The  answer  given  is,  **  I  admit  the  claim,  but  say 
that  I  am  not  bound  to  pay  it  until  you  have  delivere  a 
bill,  so  that  I  may  get  it  taxed.**] 

Pollock,  C.  B. — There  must  be  judgment  for  the 
plaintiff.  Carringtan  v.  Roots  decided  that,  not  only  can 
no  action  be  brought  upon  an  agreement  within  the  4th 
section  of  the  Statute  of  Frauds,  if  it  be  not  reduced  into 

(a)  6  M.  &  6.  46,  54,  n. (b);  (e)  7  A.  &  E.  956;  S.  C.  3  N. 

tee  also  58,  o.  (6);   S.  C.  1  D.  &  P.  161. 

&  L.  506 ;  6  Scott,  N.  R.  906.  (d)  See  2  Geo.  2,  c.  23,  a.  3, 

(6)  2  M.  &  W.  248.  and  12  Geo.  2,  c.  13,  8.  3. 
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'^Ift?/^'  writing,  but  that  the  contract  is  for  all  purposes  void. 

— - — ' —  We  adhere  to  that  decision,  and  think  that  the    present 

V.  case  is  governed  by  it 


Lamb. 


Parks,  B, — I  am  of  the  same  opinion.  Leafy.  Tuton  (a) 
decides  this  case.  For  this  purpose  there  is  no  distinction 
between  a  contract  for  the  sale  of  goods  above  lOJL,  and  a 
guarantee  or  other  agreement  within  the  4th  section. 

Alderson,  B. — Leaf  v.  Tutan  shews,  that  where  the 
contract  is  within  the  17th  section,  such  a  plea  as  this  is 
bad.  Then,  is  there  any  distinction  between  the  17th  and 
the  4th  section  ?  Buttemere  v.  Hayes  {b)  decides  that  there 
b  not 

Judgment  for  the  Plaintiff. 

(a)  10  M.  &  W.  393  ;  S.  C.  2  Dowl.  300,  N.  S. 
(6)  5  M.  &  W.  456 ;  S.  C.  7  Dowl.  489. 


Jim«o,y20,2i.  In  re  an  Arbitration, 

Between  Edbitjnd  Backhouse 

and 
Joseph  Taylor. 

\Baa  Court     Coram  Erie,  •/.] 

A  penon  \JGLE  obtuned  a  rule  nisi  in  last  Hilary  Term,  on  behalf 

!!l%^il*  ^f  Edmund  Backhouse,  to  set  aside  an  award,  on  the 

act  as  an  agent  ^ 

for  a  party        ground  that  the  umpire  who  made  it  had  been  improperlv 

before  an  ar.  .  "^  r     r      j 

bitrator,  may       appointed. 

JSari^inAe  ^7  *°  agreement  made  on  the  30th  of  April,  1850,  a 
P'^^^Mfj^  claim  of  Joseph  Taylor  for  damages  caused  to  certain 
election  by  lot    houses  belonging  to  him  at  West  Auckland,  in  the  coun^ 

of  Durham,  by  the   working  of  a  colliery  belonging  to 


k 
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Backhouse,   was  referred    to   the   arbitration   of  William     ^-  ^-  ^  ^• 

1 85 1 

Thompson  and  John  Cawthome,  or,  in  case  of  their  not 

Backhoobb 

agreeing,  to  such  third  person  as  they  should,  before  pro-  _  v. 
ceeding  in  the  reference,  appoint  The  arbitrators  appointed 
one  Matthew  Wardell  umpire ;  and  he  by  his  award,  dated 
the  13th  of  June,  1850,  ordered  Backhouse  to  pay  to  Taylor 
I75L9  together  with  the  costs  of  the  reference,  of  the  arbi- 
tration, and  of  the  award. 

The  rule  was  obtained  on  the  afiBdavit  of  James  Scott, 
an  under-viewer,  and  William  Braban,  the  resident  manag- 
ing agent  of  Backhouse's  collieries,  and  of  Backhouse 
himself.  Scott  and  Braban  stated  that  they  were  present 
on  the  30th  of  April,  1850,  at  a  meeting  of  the  arbi- 
trators; that  Cawthome  proposed  one  George  Johnson, 
who  was  objected  to  by  Thompson ;  that  Thompson  then 
proposed  Matthew  Wardell,  who  was  objected  to  by 
Cawthome,  and  that  Cawthome  and  Thompson  then 
agreed  to  choose  the  umpire  by  lot;  that  the  names  of 
Johnson  and  Wardell  were  written  upon  two  pieces  of 
paper,  and  were  folded  up  and  put  into  a  hat,  and  that  it 
was  agreed  between  the  arbitrators  that  the  person  whose 
name  was  vrritten  on  the  piece  of  paper  first  drawn  out 
should  be  the  umpire ;  that  the  name  of  Matthew  Wardell 
was  first  drawn  out,  and  that  he  was  then  appointed  by  the 
arbitrators;  that  Backhouse,  on  and  prior  to  the  30th  of 
April,  was  staying  in  the  south  of  England,  and  did  not 
return  till  after  the  6th  of  May ;  and  that  neither  of  the 
deponents  communicated  to  him  or  his  solicitor,  during  the 
progress  of  the  arbitration,  the  mode  in  which  the  umpire 
was  appointed.  Backhouse  stated,  that  during  the  progress 
of  the  arbitration  no  communication  was  made  to  him  of 
the  mode  of  selecting  the  umpire. 

In  opposition  to  the  rule,  Thompson,  one  of  the  arbi- 
trators, made  an  affidavit,  in  which  he  stated  that  Braban 
and  Scott  attended  the  arbitration  on  behalf  of  Back- 
house, and  that  Taylor  attended  on  his  own  behalf;  that 
Backhouse  took  no  part  personally  in  the  reference,  or  in 


Taylor. 
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FoiufM  IL      the  proceediDgs  connected  therewith ;  that  on  Cawthorne's 

-r '• —  proposing  Johnson,  the  deponent  objected  to  him,  on  ac- 

9.  count  of  his  connection  with  collieries,  and  with  the  head 

colliery  viewer  of  Backhouse,  and  proposed  to  select  some 
person  not  so  connected;  that  deponent  then  proposed 
Wardell,  as  a  man  of  great  experience  and  well  able  to  act 
as  umpire,  and  totally  unconnected  with  any  of  the  parties 
to  the  reference ;  that  Cawthome  stated  he  had  no  objection 
to  Wardell,  as  he  was  a  highly  respectable  person;  that 
Braban  then  asked  deponent  what  was  the  usual  mode  of 
selection  when  two  parties  were  nominated,  and  deponent 
replied,  "  by  drawing  lots,"  which  was  done ;  that  Wardell's 
name  was  then  drawn,  and  that  he  was  thereupon  appointed 
umpire  with  the  consent  and  approval  of  all  the  parties 
present ;  that  a  memorandum  of  such  appointment  was  made 
and  signed  by  the  arbitrators  on  the  agreement  of  reference, 
with  the  consent  and  approval  of  Braban  and  Scott,  as 
agents  of  Backhouse ;  and  that  no  objection  was  ever  made 
to  the  mode  of  selecting  the  umpire,  either  by  the  solicitor 
or  agents  of  Backhouse,  until  long  after  the  award  had 
been  made. 

Heath  shewed  cause.  There  are  three  answers  to  this 
application.  First,  admitting  that  the  selection  of  an 
umpire  by  drawing  lots,  where  that  is  the  only  means  of 
selection  used,  is  bad,  yet  if,  from  all  the  circumstances,  it 
appears  that  the  selection  is  approved  by  the  arbitrators, 
the  idle  form  of  tossing  up,  or  drawing  lots,  to  determine 
who  should  be  the  umpire,  may  be  rejected  as  surplusage, 
and  the  selection  upheld.  In  Vinnihum  v.  Morgan  {a\  the 
arbitrators  tossed  up  for  the  choice.  The  vrinner,  having 
named  an  umpire  to  whom  the  other  objected,  abandoned 
the  choice,  and  proposed  to  toss  up  again.  The  other  arbi- 
trator insisted  on  his  right  to  name  another  umpire,  which 
he  did:  and  this  umpire  acted  without  any  disapprobation 

(a)  6  Jur,  72. 


Backhouse 

V, 

Taylor. 


HILARY   TERM,    14   VICT.  73 

being  expressed  by  the  first  arbitrator.  The  umpire  was  L-  M.  ^  p. 
held  to  be  well  appointed.  Here  a  valid  objection  was 
stated  to  Johnson,  but  none  to  WardelL  Cawthome  must, 
therefore,  be  taken  to  have  exercised  his  judgment  in  the 
choice  of  Wardell,  and  the  idle  proceeding  of  drawing  lots 
did  not  vitiate  the  appointment. 

Secondly,  the  irregularity,  if  any,  was  waived  by  the 
consent  of  the  parties  to  the  reference.  Taylor  was  present 
in  person,  and  Backhouse  also  assented  by  his  agents,  who 
were  competent  to  do  so.  In  Jamieson  v.  Binns  (a),  the 
authority  of  an  attorney  to  assent  to  such  an  irregularity 
was  not  disputed.  As  a  submission  to  arbitration  must  be 
mutually  binding,  both  parties  may  waive  an  irregularity 
which  would  otherwise  render  the  arbitration  void.  Bird 
▼•  Tunno  {b)  virtually  decided  that  an  attorney  is  competent 
to  waive  such  an  irregularity  as  the  present  In  that  case. 
Bird  attended  in  person,  and  Tunno  by  his  attorney,  when 
the  umpire  was  chosen  by  lot  with  the  consent  of  all 
present;  and  the  Court  held  that  the  irregularity  had  been 
waived.  There  is  no  distinction  for  this  purpose  between 
an  attorney  and  any  other  agent  conducting  a  reference. 
Hodsan  v.  Drewry  (c)  may  be  cited  on  the  other  side ;  but 
there  the  assent  to  such  a  mode  of  selection  was  given  only 
by  the  clerks  to  the  attorneys  of  the  parties;  and  the 
maxim,  delegatus  non  potest  delegare,  applied. 

Thirdly,  the  application  is  made  too  late.  Backhouse 
does  not  state  when  he  first  became  aware  of  the  mode  in 
which  the  umpire  was  selected;  and  it  is  consistent  with 
the  aflSdavits  that  he  was  aware  of  it  long  before  the  award 
was  made ;  in  which  case,  if  he  meant  to  rely  on  the  ob- 
jection, he  should  have  given  notice  to  the  umpire  not  to 
proceed  (d).  He  ought  not,  with  such  knowledge,  to  lie 
by,  and  take  the  chance  of  the  award  being  in  his  fevour. 

Ogle^  in  support  of  the  rule.     As  to  the  last  point,  the 

(a)  4  A.  &  E.  945.  if)  See  Bignall  v.  Oak,  2  M. 

(6)  5  B.  &  Ad.  488.  &  G.  830;  S.  C.  3  Scott,  N.  R. 

(c)  7  Dowl.  569.  108  ;  9  Dowl.  631. 
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words  ^^  progress  of  the  arbitration"  mentioned  in  Back- 
house's affidavit  must  be  understood  to  include  all  that  was 
done  up  to  the  making  of  the  award.  The  onus  of  proof 
that  Backhouse  had,  before  the  making  of  the  award,  such 
knowledge  of  the  irregularity  as  to  raise  the  inference  that 
he  waived  it,  rests  upon  Taylor. 

Next,  the  selection  of  the  umpire  by  lot  is  fiital  to 
the  award.  The  cases  on  the  subject  are  to  be  found 
collected  in  Watson  on  Awards^  87,  et  seq.,  3rd  ed. 
It  is  there  said,  *^  the  power  of  appointing  a  third  arbi- 
trator or  an  umpire,  when  delegated  to  the  arbitrators, 
is  a  matter  of  judgment  and  must  be  exercised  accord- 
ingly :  the  appointment  must  be  a  matter  of  choice^  not 
of  chance;^  and  Harris  v.  Mitchell  (a),  and  fFeUs  v. 
Cooke  {b)j  are  referred  ta  A  subsequent  case  of  Neak  v. 
Ledger  {c)^  which  would  seem  to  infringe  upon  the  principle 
thus  laid  down,  is  by  the  same  author  said  to  be  overruled 
by  the  more  modem  case  of  In  re  CasseU  {d)y  where  on  a 
reference  to  two  arbitrators  and  to  a  third  person  to  be 
appointed  by  them,  each  of  the  two  arbitrators,  according 
to  agreement  between  themselves,  gave  in  the  names  of  two 
persons,  and  the  four  names  were  put  into  a  bat,  and  the 
name  of  the  one  drawn  was  the  third  arbitrator;  the  Court 
held  the  appointment  was  bad,  and  set  aside  the  award. 
[JBrfe,  J. — What  do  you  say  to  the  objection,  that  the  ir- 
regularity was  waived  by  Backhouse's  agents?  If  Back- 
house himself  had  been  present,  the  objection  would  clearly 
have  been  w^ved ;  was  it  not  waived  by  Scott  and  Braban  ?] 
An  agent  is  only  authorized  to  do,  in  a  legal  manner,  what 
he  is  entrusted  to  do.  The  principal  is  not  bound  by  an 
irregularity  of  his  agent 

Cur.  adv.  vult 


Erle,  J. — I  think  that  this  rule  must  be  discharged,  on 
the  ground  intimated  in  the  course  of  the  aigument 


(a)  2  Vem.  485. 
(6)  2  B.  &  A.  218. 
(c)  16  East,  61. 


(d)  9  B.  &C.  624;  S.  C.  4  M. 
&  R.  555. 


Backhouse 

V, 

Taylor. 
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The  objection  raised  to  the  award  is,  that  it  was  made  by     L  M,^  p. 
an  ampire  whom  the  arbitrators,  not  being  able  to  deter- 
mine otherwise  between  two  parties,  had  elected  by  lot 

It  appears  that  this  took  place  in  the  presence  of  one  of 
the  parties,  and  in  the  presence  of  the  agents  of  the  other; 
and  that  although  some  objection  was  ultimately  made  to 
the  person  appointed,  he  was  fully  assented  to  as  a  fit  and 
proper  person  to  be  the  umpire. 

The  general  rule  is,  as  stated  in  RtuseU  on  Awards^ 
220,  1,  that  the  selection  of  an  umpire  by  lot  is  a  bad 
appointment ;  but  to  this  rule  there  is  the  exception  stated 
in  the  same  work,  'Hhat  the  appointment  by  lot  of  an 
umpire  will  be  sustained,  if  the  parties,  either  previously 
or  subsequently,  give  a  clear  assent  to  such  a  mode  of 
election." 

Now,  in  the  case  before  me,  this  mode  of  election  took 
place  in  the  presence  of  Taylor  on  the  one  side,  and  in  the 
presence  of  the  agents  of  Backhouse  on  the  other.  Those 
agents  were  left  by  him,  according  to  my  view  of  the  facts, 
with  perfect  authority  to  conduct  the  reference ;  Backhouse 
himself  living  at  a  considerable  distance,  and  one  of  those 
persons  being  his  resident  agent,  and  managing  all  his 
collieries  in  that  neighbourhood. 

After  the  election  had  been  so  made  the  parties  went  on 
with  the  reference,  and  no  objection  was  raised  by  Back- 
house or  his  agents  till  the  award  is  made. 

Now  that  the  award  is  made  against  him,  he  seeks  to  set 
it  aside,  on  the  ground  that  the  umpire  was  improperly 
chosen,  and  that  his  agents  had  no  authority  to  waive  the 
irregularity. 

But  I  think  that  the  agents  left  by  him  to  conduct  the 
reference  had  full  authority  to  waive  isnch  an  objection,  or 
to  stand  upon  it  at  the  time,  if  they  thought  fit  They 
did  not  adopt  the  latter  alternative,  and  must,  therefore,  be 
taken  to  have  waived  the  objection.  The  rule  will  be  dis- 
chai^ged,  with  costs. 

Rule  discharged,  with  costs. 
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Whitarer  17.  Crocker. 


The  Court 
will  not  set 
aside  a  dis- 
tringas, upon 
affi<Mvit8  con^ 
tradictinff  that 
upon  which  it 
was  obtained, 
if  the  latter 
be  sufficient 
upon  the  face 
of  it. 

If  the  latter 
be  insufficient, 
the  Court  will 
only  set  the 
distringas  aside 
upon  uBdavits 
negativing  the 
facts  in  which 
the  original 
affidavit  is 
insufficient, 
umhU, 


[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.,  Mauk,  J,y  CressweUy  J.^  coid 

WilHams,  •/.] 

M^USH  moved  for  a  rule  to  set  aside  a  distringas  to 
compel  appearance,  upon  an  affidavit  negativing  that  upon 
which  the  distringas  had  been  obtained.  It  is  admitted 
that  the  affidavit  on  which  the  distringas  was  obtained  was, 
if  true,  not  defective.  [^Maule,  J. — Is  it  competent  to  you 
to  move  on  this  ground  ?  His  Lordship  referred  to  Ensar 
V.  Griffin  (a).]  Similar  applications  are  constantly  enter- 
tained to  set  aside  an  appearance  entered  by  the  plaintiff 
according  to  the  statute,  where  the  affidavit  of  service  on 
which  that  appearance  was  entered,  is  false.  \_Maule,  J. — 
In  that  case  the  defendant  does  not  know  that  an  appear- 
ance has  been  entered  for  him  until  he  is  served  with  a 
declaration ;  and  then  he  has  a  right  to  say  that  the  plaintiff 
had  no  business  to  enter  an  appearance  for  him.  Here, 
however,  no  appearance  has  been  entered  for  the  defendant. 
Jervis,  C.  J. — If  personal  service  be  effected  upon  the 
defendant,  the  plaintiff  is  empowered  to  enter  an  appear- 
ance for  him,  subject  to  be  set  aside  if  irregular :  here, 
however,  the  application  is  to  set  aside  an  order  made  by 
a  Judge.]  It  would  be  a  great  injustice  if  that  order  were 
not  set  aside,  if  shewn  to  be  wrong.  [MauUy  J. — The 
statute  (6)  says,  that  **  in  case  it  shall  be  made  to  appear^  to 
the  Court  or  Judge  that  the  defendant  has  not,  and  cannot 
be  served,  then  a  distringas  may  issue.]  The  statute  assumes 
that  the  information  on  which  the  Judge  acts  is  correct; 


(a)  7  C.  B.  711. 


(Jb)  2  Wm.  4,  c.  39.  8.  3. 


Crocker. 
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but  it  is  hard  that  his  order  is  not  to  be  set  aside  when  it  is    ^-  ^*  ^  ^* 
shewn  that  he  has  been  misled.     [Matdey  J. — The  defend '—^ — 

^Vhitaker 

ant's  appearance  here  shews  that  he  has  full  knowledge  of  _  «. 
the  writ.]  The  Court  may,  in  setting  aside  the  order, 
impose  terms  upon  the  defendant,  and  require  him  to  enter 
an  appearance.  But  if  the  distringas  be  not  set  aside,  the 
defendant  will,  upon  taxation,  have  to  pay  the  costs  of  it. 
In  Braugh  v.  EUenberg  (a),  an  application  was  made  to  set 
aside  a  distringas,  upon  affidavits  contradicting  those  on 
which  it  had  been  obtained,  and  although  the  Court  did 
not  grant  the  application,  the  objection  now  suggested  was 
never  raised.  [Jervisy  C.  J. — That  was  a  different  case. 
There  the  cause  had  proceeded  to  judgment.]  It  cannot 
matter  at  what  stage  the  application  is  made.  [^fViltiams^  J. 
— Before  the  1  &  2  Vict  c.  110,  a  person  arrested  upon  an 
affidavit  of  debt  could  not  obtain  his  dischai^  from  custody 
by  shewing  that  the  affidavit  was  false.] 

J.  Broum^  amicus  curiffi,  cited  Lewis  v.  Padwick  (b), 

Jeryis,  C.  J. — That  case  seems  an  express  authority 
against  this  motion.  When  an  application  is  made  to  set 
aside  a  distringas  on  the  ground  that  an  affidavit  is  im- 
perfect, it  must  be  supported  by  a  denial  of  those  facts 
which  do  not  appear  upon  the  affidavit.  But  where  the 
affidavit  is  perfect,  yon  cannot  go  out  of  it.  In  Leiois  v. 
Padwick  (c)  my  Brother  Maule  says,  **  the  cases  decide 
that  when  the  affidavit  upon  which  the  order  was  granted  is 
insufficient,  the  distringas  will  not  be  disturbed  unless  the 
defendant  supplies  the  Court  with  a  negative  of  the  facts 
in  which  the  original  affidavit  is  insufficient.  But  unless 
there  is  insufficiency  in  the  original  affidavit  there  is  no 
ground  for  this  motion." 

Maule,  J. — ^There  is,  no  doubt,  great  inconvenience  on 

(a)  Q.B.,Mich.Vac.  1849,  cited  (6)  See  p.  78,  note. 

from  19  Law  Joaro.,  Q.  B.  22.  (e)  19  Law  Joum.,  C.  P.  141. 
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both  sides;  but  the  law  has  elected  between  them,  and  has, 
I  think,  elected  wisely.  If  a  distringas  be  obtained  upon  a 
fisdse  affidavit,  there  is  no  remedy  except  an  indictment  for 


peijury. 
The  rest  of  the  Court  concurred. 


Rule  refused  (a). 


[JdMmay  17. 
I860.] 


the  Court  will 
Dotiet  atide 
adistringis 
upon  afiidAf  its 
contradicting 
that  on  ff hidi 
it  was  obtained, 
if  tbo  latter  be 
sniBcient  on 
the  &ce  of  it. 


(a)  As  the  decision  in  Lewii  y.  Padwiek  tamed  ultimately  upon  the 
contento  of  the  affidavito  in  support  of  the  role,  the  reporters  did  not 
deem  it  expedient  to  report  it  in  its  order;  but  the  following  note  of 
it  is  now  given,  as  the  dictum  of  Made,  J,,  was  referred  to  in  the  prin- 
cipal case. 

Lswis  V.  Padwick. 

[In  the  Common  Pleas. 

Coram  WUde,  C.  J.,  Maule,  J.,  CressweU,  J.,  and  WUUamt,  J.] 

In  this  case  J.  Brown  moved  (January  17,  1850),  for  a  rule  to  set 
aside  a  distringas  to  compel  appearance,  and  an  order  of  Taffourd,  J., 
dated  Ist  of  January,  1860,  in  pursuance  of  which  it  had  been  issued. 
The  affidavit  upon  which  the  order  had  been  obtained  stated  that  the 
usual  calls  and  appointments  had  been  made  at  the  defendant's  resi- 
dence on  the  19th,  2 Ist,  and  22nd  of  December,  1849,  and  that  a  copy 
of  the  writ  of  summons  had  been  left  there  on  the  last  occasion. 

The  present  motion  was  made  upon  affidavits  sworn  by  the  defend- 
ant, his  son,  his  clerk,  and  his  servant,  which,  besides  denying  posi- 
tively several  statements  in  the  affidavit  used  before  the  Judge,  alleged 
that  the  defendant  had  left  home  on  the  19th  of  December,  and  had 
been  absent  for  that  and  the  three  following  days ;  that  on  his  return 
home  he  was  informed  by  his  son  that  some  person  had,  during  his 
absence,  left  a  paper  about  Lewis's  matter,  which  had  been  acci- 
dentally used  by  the  defendant's  daughter  to  light  a  candle ;  that 
from  the  description  of  the  paper  the  defendant  concluded  that  it 
must  have  been  a  copy  of  the  writ,  but  that  that  was  the  only  inti- 
mation he  had  ever  received  of  the  commencement  of  the  acUon,  and 
that  he  had  never  avoided  service  of  the  process. 

J.  Broum,  This  application  is  made  on  the  ground  that  the  affidavit 
upon  which  the  distringas  was  granted  was  false.  [^Wilde,  C.  J. — 
There  may  be  two  questions  here :  first,  whether  the  affidavit  used 
before  the  Judge  made  it  appear  to  bis  satisfaction  that  the  defendant 
could  not  be  compelled  to  appear  without  a  distringas ;  and  secondly, 
if  it  did  so  appear,  whether  the  Court  will  enter  into  the  question  ni 
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the  truth  of  the  affidavit.  MatUe,  J. — If  an  order  for  a  distringas 
coald  be  set  aside  upon  such  grounds,  the  practice  would  be  most 
mischievous.  On  every  occasion  where  a  distringas  was  granted,  a 
controversy  would  arise  upon  matters  of  fact,  to  be  tried  upon  a 
number  of  affidavits.]  If  the  Court  do  not  interfere,  an  injury  will 
be  done  to  the  defendant  by  the  peijury  of  others,  and  he  will  be 
without  remedy.  [^Maule,  J. — He  can  indict  them  for  perjury.] 
Nevertheless,  it  is  submitted,  that  if  the  Court  can  see  that  the  dis- 
tringas has  been  obtained  by  perjury,  it  will  set  it  aside.  IWhateley, 
amicus  curiae,  mentioned  the  case  of  Brough  v.  Eisenberg,  (Mich. 
Vac.  1849»  cited  from  19  Law  Joum.,  Q.  B.  22).]  In  Totns  v.  Nash, 
(2  Scott,  N.  R.  598),  an  application  of  this  nature  was  made  without 
any  such  objection  being  taken  as  is  now  suggested ;  and  the  Court 
refused  the  motion  only  on  the  ground  that  the  defendant  did  not,  on 
his  part,  swear  that  the  place  at  which  the  calls  had  been  made  was 
not  his  abode.  So  in  Cooper  v.  FouUcei,  (2  Scott,  N.  R.  200 ;  S.  C. 
9  Dowl.  46 ;  1  M.  &  G.  942),  a  motion  for  setting  aside  a  dbtringas 
upon  affidavits  was  only  refused  because  the  affidavit  upon  which  it 
had  been  granted  was  not  brought  before  the  Court.  [^Maule,  J. — 
The  words  of  the  statute  are  against  your  application.  It  does  not 
•ay  that  if  the  fact  be  that  the  defendant  cannot  be  made  to  appear, 
the  Judge  may  grant  a  distringas,  but  "  in  case  it  shall  be  made  to 
appear  by  affidavit,"  &c.,  "  then  it  shall  be  lawful  for  such  Court  or 
Judge  to  order  a  writ  of  distringas  to  be  issued."  If  that  view  of  the 
statute  be  adopted,  the  Court  would  refuse  to  review  the  decision  of 
the  Judge,  even  if  the  affidavit  on  which  he  acted  was  insufficient ; 
but  it  is  a  general  rule  that  an  appeal  lies  from  the  Judge  to  the 
Court  (a).  [Maule,  J.— What  the  Judge  decides  is  that  it  appears 
opon  the  affidavit;  the  defendant  may  appeal  from  that  decision.] 
It  will  be  a  dangerous  rule  to  lay  down,  that  however  fraudulent  or 
fidse  the  affidavit  may  be,  the  Court  will  not  interfere  if  the  state- 
ments on  the  face  of  it  be  sufficient.  {^Mauie,  J. — ^There  is  one  state 
of  circumstances  under  which  the  Court  will  enter  upon  a  controverted 
question  of  fact;  and  that  is  where  a  distringas  has  been  obtained 
upon  an  insufficient  affidavit.  The  Court  has,  in  some  cases,  refused 
to  set  aside  the  order,  where  the  defendant  has  not  shewn  by  affidavit 
the  want  of  that  in  respect  of  which  the  affidavit  was  insufficient.] 


Z§0     Aff.    ^     Pm 

[18501. 

IjBWIS 

V. 

Padwick. 


J.  Broum  was  then  called  upon  to  read  his  affidavits,  but  the  Court 
thinking  that  it  did  not  sufficiently  appear  that  the  defendant  had  not 
been  correctly  informed  of  the  contents  of  the  writ,  refused  the  rule. 


(a)  See  Robinson  v.  Burbidge, 
1  L.,  M.  &  P.  94, 8,  and  the  cases 
there  cited.    See,  however,  Gra- 


Rule  refused. 

ham  V.  ConneU,  id.  438,  and  The 
KUkewny,  ^e..  Railway  Company 
V.  Fielding,  poet,  p.  125,  n. 
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In  re  Everard. 


[In  the  Exchequer. 


Coram  Pollock,  C.  B.,  Parke,  B,,  Alderson,  B.,  and 

Piatt,  B.] 

A  bankrupt  JL  HIS  was  a  rule  calling  on  the  assignees  of  George 
certificate  of  Everard,  a  bankrupt,  who  had  been  arrested  under  a  capias 
runderT2^&l3  ^  satisfaciendum,  to  shew  cause  why  he  should  not  be 
discharged  out  of  custody,  upon  the  ground  that  he  had 
obtained  his  certificate  of  conformity. 

The  Bankrupt,  on  the  4th  of  July,  1851,  obtained  his 
certificate  of  conformity  under  the  Bankrupt  Law  Consoli- 
dation Act  (12  &  13  Vict.  c.  106);  but,  as  he  had  been 
guilty  of  fraud,  the  commissioner  refused  to  grant  him  fur- 
ther  protection,  and  suspended  his  certificate  of  conformity 
for  the  period  of  six  months  (a).  He  also  granted  a  certifi- 
cate under  sect.  257,  in  the  form  given  in  Schedule  (B  a), 
under  which  the  assignees^  on  the  11th  of  December, 
issued  a  writ  of  capias  ad  satisfaciendum.  The  bankrupt, 
however,  kept  out  of  the  way,  and  was  not  arrested  until 


Vict.  c.  106), 
with  a  luspen- 
sion  for  liz 
months,  and 
at  the  same 
time  the  assig- 
nees obtained 
a  certificate 
to  arrest  him. 
A  ca.  sa.  was 
issued  upon 
the  latter  cer- 
tificate before 
the  expiration 
of  the  six 
months,  but 
the  bankrupt 
was  not  ar- 
rested until 
after  that 
period  had 

expired.  Upon  afler  the  SIX  months,  for  which  his  certificate  of  conformity 
am    on  ^^  suspended,   had  expired;    upon    being  arrested  he 

obtained  the  above  rule. 


discharge  the 
bankrupt, 

^e&l,that 
he  was  liable 
to  be  arrested 
durinff  the 
period  of  sus- 
pension only,- 
the  certificate 
of  arrest,  and 

mil  proceedings  former  section  first  makes  the  assignees  judgment  creditors, 

unaer  it,  ex- 
piring upon 
the  conung  (a)  Where  this  is  done,  the  certificate  of  conformity  is  still  granted, 

rf^Sie  «!?^**"*    mentioning  that  the  effect  of  it  is  suspended. 

cate  of  oon- 

formity,-<-«nd  that  the  bankrupt  was,  therefore,  entitled  to  his  discharge. 


Bomll  shewed  cause.  The  bankrupt  is  not  entitled  to 
his  discharge.  The  question  depends  upon  the  construc- 
tion of  sects.  257  and  259  of  12  &  13  Vict  c.  106.     The 
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and  then  gives  a  method  by  which  they  may  obtain  a  certi-     L.  M,^  P. 

6cate  from  the  commissioner,   and  arrest  the  bankrupt  ' — 

The  object  of  such  arrest  is  not  to  obtain  payment  of  the  Eveeard. 
debts, — for  the  bankrupt  could  not  obtain  his  dischai^  by 
payment, — but  to  punish  him  for  a  fraud  committed  by 
him.  What  frauds  will  justify  such  a  certificate  and  arrest 
are  mentioned  in  sect.  256,  where  they  are  termed  "of- 
fences.*' It  is  true  that  the  latter  portion  of  sect  257 
directs,  that  no  certificate  for  arrest  shall  be  "  issued"  after 
the  allowance  of  the  certificate  of  conformity ;  but  it  does 
not  say  that,  if  issued  before,  it  may  not  be  executed  after, 
such  allowance.  Sect.  259  provides,  "  that  if  any  bankrupt 
shall  be  taken  in  execution  after  the  refusal  of  protection,  or 
after  the  refiisal  or  suspension  of  his  certificate,  he  shall  not 
be  dischai^ed  from  such  execution,  until  he  shall  have  been 
in  prison  for  the  full  period  of  one  year,  except  by  order  of 
tlie  Court ;"  shewing  that  in  any  case  where  the  bankrupt  is 
arrested  after  his  certificate  has  been  suspended,  he  may  be 
detained  for  a  year,  unless  an  application  is  made  to  the 
Court  for  his  discharge.  The  Court  will,  therefore,  hold, 
that  the  cancelling  of  the  certificate  of  arrest  by  the  allow- 
ance of  the  certificate  of  conformity  does  not  avoid  the 
execution  issued  under  it. 

Gren/t  in  support  of  the  rule.  The  bankrupt  is  entitled 
to  hb  discharge.  When  the  certificate  of  conformity  comes 
into  operation  the  certificate  of  arrest  has  no  further  power, 
and  the  bankrupt  is  then  free.  It  is  true  that  the  object  of 
the  act  is  to  punish  the  bankrupt  for  an  offence,  but  the 
punishment  intended  is  as  much  a  liability  to  be  imprisoned, 
as  an  actual  imprisonment,  during  a  certain  period.  This 
mode  of  punishing  fraud  is  not  new  to  the  Legislature. 
It  was  adopted  by  the  1  &  2  Vict  c.  110,  s.  85,  by  which 
a  power  is  given  to  a  creditor,  where  the  adjudication  has 
been  for  a  discharge  of  the  insolvent  at  a  future  period,  to 
detain  him  or  arrest  him  at  any  time  before  that  period  has 
expired.     That  section  provides,  however,  that  when  that 
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period  arrives,  the  insolvent  shall  be  entitled  to  his  dis- 
charge, although  he  has  not  been  in  custody  or  arrested 
during  the  time  for  which  he  was  liable  to  be  taken  in  exe- 
cution. The  object  of  the  Bankrupt  Act  is  to  apply  the 
same  principle  of  punishment  to  bankrupts.  During  the 
period,  therefore,  of  the  suspension,  the  bankrupt  may  be 
arrested ;  but,  as  soon  as  that  time  has  expired,  he  is  free. 
If  this  were  not  so,  the  assignees  might  withhold  the  writ  of 
execution  for  any  length  of  time  after  the  certificate,  and 
then  put  it  in  force.  A  further  argument  arises  from  the 
conclusion  of  sect  257,  by  which  it  is  provided,  that  no  cer- 
tificate for  arrest  or  execution  shall  affect  any  estate  or  effects 
which  are  acquired  by  the  bankrupt  after  the  allowance  of 
the  certificate  of  conformity.  Where,  therefore,  the  execution 
is  against  the  goods  of  the  bankrupt,  the  intention  is  clear ; 
and  the  same  effect  should  be  given  to  the  allowance  of  the 
certificate  of  conformity,  where  the  execution  is  against  the 
body.  [Parke,  B. — The  act  does  not  say  expressly  that  a 
fieri  facias  may  issue  upon  the  certificate  of  the  commis- 
sioner.] The  effect  of  the  whole  provision  is  to  nullify  the 
power  of  arrest  upon  the  allowance  of  the  certificate  of  con- 
formity, in  the  same  way  as  where  a  judgment  is  reversed 
on  error; — in  which  case  all  proceedings  under  the  judg- 
ment cease.     [He  was  then  stopped  by  the  Court.] 


Pollock,  C.  B. — We  are  all  of  opinion  that  this  rule 
must  be  made  absolute,  and  that  the  bankrupt  is  entitled  to 
his  discharge.  I  think  the  true  construction  of  the  statute 
is,  that  when  the  time  has  expired  for  which  the  bankrupt's 
certificate  of  conformity  is  suspended,  the  certificate  for 
arrest,  and  whatever  took  place  under  it,  is  at  an  end. 
Sect.  259,  which  directs  that  a  bankrupt,  taken  in  execu- 
tion after  the  refusal  or  suspension  of  his  certificate,  shall 
not  be  discharged  until  he  has  been  in  prison  a  year,  does 
not  apply  to  cases  where  the  whole  period  of  the  suspension 
has  expired ;  for  the  latter  part  of  sect  257  expressly  de- 
clares, that  the  certificate  of  arrest  shall  be  deemed  to  be 
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cancelled  and  discharaced  by  the  allowance  of  the  certificate     -^-  ^-  5*  ^• 

of  conformity,  from  the  time  of  the  allowance.     It  then  '■ — - — 

goes  on  to  say,  that  after  that  time  no  execution  shall  issue  Everard. 
upon  such  certificate.  There  is,  no  doubt,  some  obscurity 
in  the  language  used,  but  it  must  be  read  thus,  '^  that  no 
execution  shall  issue,  or,  if  issued,  be  executed."  But  if 
there  be  any  obscurity,  the  statute  should  be  construed  in 
&vorem  libertatis.  I  therefore  think  that  what  I  have 
stated  is  the  proper  construction,  and  that  the  bankrupt 
should  be  discharged. 

Parke,  B. — I  am  of  the  same  opinion.  Mr.  Gray's 
argument  satisfies  me  that  his  construction  is  correct,  and 
that  the  provisions  contained  in  the  last  Bankrupt  Act 
with  respect  to  arrest  and  imprisonment,  are  part  of  the 
system  which  was  first  adopted  in  insolvency.  The  lan- 
guage of  the  act  is  certainly  obscure ;  but  were  we  to  put 
a  literal  construction  upon  it,  a  manifest  absurdity  would 
follow.  We  may,  therefore,  depart  from  the  general  rule 
for  construing  statutes.  It  is  clear  that  the  assignees  be- 
came judgment-creditors  of  the  bankrupt,  and  had  power 
to  issue  execution  against  him  upon  the  commissioner's 
certificate ;  but  the  same  section  which  gives  that  power 
provides  that  that  certificate  shall  be  cancelled  by  the  allow- 
ance of  the  certificate  of  conformity.  That  being  so,  inde- 
pendently of  the  conclusion  of  the  section,  I  think  the  writ 
is  at  an  end,  like  a  judgment  which  is  set  aside  by  audita 
querela.  It  is  true,  the  words  of  sect  257  are,  that  execu- 
tion shall  not  be  "  issued,"  and  not  "  issued  or  enforced ;" 
but,  in  holding  that  by  the  allowance  of  the  certificate  of 
conformity  the  writ  of  execution  is  at  an  end,  we  decide 
that  execution  can  no  more  be  "enforced"  than  "issued" 
upon  it.  With  regard  to  sect.  259,  it  cannot  apply  to  cases 
where  the  period  of  suspension  is  at  an  end,  otherwise  it 
would  operate  most  harshly ;  for,  where  the  certificate  was 
suspended  for  only  two  months,  an  assignee  or  creditor 
could,  at  the  end  of  that  time,  arrest  the  bankrupt,  and 
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detain  him  for  a  year,  unless  discharged  by  an  order  of  the 
Court  The  bankrupt  was,  in  my  opinion,  liable  to  arrest 
during  the  period  of  suspension  only ;  but  that  period  hav- 
ing expired,  and  the  certificate  of  conformity  having  become 
complete,  he  is  for  ever  free,  and  is,  therefore,  now  entitled 
to  his  discharge. 


Alderson,  B. — I  am  of  the  same  opinion.  It  is  not 
necessary  to  alter  the  words  of  sect  257,  in  order  to  arrive 
at  the  construction  which  the  Court  has  adopted.  The 
form  of  the  certificate  for  arrest,  which  is  given  in  Sche- 
dule (B  a)  of  the  act,  provides  that  the  bankrupt  is  not 
to  be  protected  fix)m  process  against  his  person ;  so  that  an 
assignee  or  creditor  may  arrest  him.  But  it  does  not  say  for 
how  long  the  protection  is  suspended.  To  discover  that 
we  must  look  at  section  257,  under  which  the  certificate  is 
given,  and  that  provides  that  the  certificate  shall  be  can- 
celled and  discharged  upon  the  allowance  of  the  certificate 
of  conformity.  As  soon  as  it  is  cancelled,  all  that  is  founded 
upon  it  fails  also.  Upon  this  view  of  the  statute,  the  con- 
cluding provision  of  the  section,  that  no  execution  shall  issue, 
appears  to  be  unnecessary ;  it  may,  however,  mean,  that  if, 
after  the  expiration  of  the  suspension  named  in  the  cer- 
tificate of  conformity,  execution  issues,  it  shall  be  set  aside 
with  costs,  as  irregular.  Sect  259,  I  think,  clearly  applies 
only  to  cases  where  the  protection  is  suspended  for  more 
than  a  year,  in  which  case,  although  the  suspension  is  for 
more  than  a  year,  the  bankrupt  may  apply  to  the  Court  at 
the  end  of  the  year  to  be  discharged.  Where  the  suspension 
is  for  less  than  a  year,  that  section  does  not  apply. 


Platt,  B.,  concurred. 


Rule  absolute. 
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L.  M,  ^  P. 

Wakeley  V.  Teesdale.  — 15^-: — 

January  23. 

[In  the  Exchequer. 

Coram  Pollock,  C.  B.,  Parke,  B,,  Alderson,  B.,  and 

Piatt,  B.] 

MM  ONYMAN  moved  for  a  distringas  to  compel  an  ap-  The  Court 

refused  to 

pearance.  g^t  a  dis- 

The  affidavit  stated  that  a  true  copy  of  the  writ  of  summons.  *""«■•  ^ 

I  J  ^   compel  an 

"  and  of  the  memorandum  and  indorsements  thereon,"  was  appeanmce. 
delivered  to  the  deponent  for  service.  It  then  set  out  the  writ  davit  which 
of  summons  without  the  indorsements,  and  further  alleged:  that"the'writ 
"  which  writ  appeared  to  this  deponent  to  have  been  regularly  J^'???®^ 
issued  out  o^  and  under  the  seal  of,  this  Court"  The  affidavit  doned  in  ac- 

«.«.  .  1*1  1       cordance  with 

did  not,  however,  state  what  were  the  mdorsements  upon  the  the  statute. 
writ,  or  that  they  were  made  in  accordance  with  the  statute. 

Honyman.  It  is  submitted  that  the  allegation  that  the 
writ  was  regularly  issued  is  tantamount  to  an  averment  that 
the  indorsements  were  made  on  the  writ.  [Pollock,  C.  B. — 
I  think  not]  The  Court  will,  at  all  events,  leave  it  to  the 
defendant  to  shew  that  the  apparent  defect  is  a  real  one. 
In  Fitzgerald  v.  Evans  (a),  the  indorsement  upon  the  writ 
of  summons  as  to  the  amount  of  claim  was  irregular,  as  it 
specified  no  date  from  which  interest  was  calculated;  but 
the  Court  of  Common  Pleas  notwithstanding  that  defect 
granted  a  distringas,  leaving  it  to  the  defendant  to  apply  to 
set  aside  the  writ  of  summons. 

Pollock,  C.  B. — Notwithstanding  my  desire  to  preserve 
uniformity  in  the  practice  of  the  Courts,  I  think  we  ought 
not  to  grant  a  distringas  unless  we  are  shewn  that  the  writ 
which  we  are  asked  to  enforce  was  regular. 

Per  Curiam. 

Rule  refused. 

(a)  6  Scott  N.  R.  220;  5  M.  ther  the  attempt  to  serve  an  irrc- 
k  G.  207;  2  Dowl.  916,  N.  S.  gular  writ  could  be  made  the 
MatJe,  J.,  however,  doubted  whe-      foundation  of  a  distringas. 
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Propert  v.  Tregear. 


The  Court 
will  not  du- 
cbarge  a  ipe- 
cial  jury  role 
obtained  by 
tbe  defendant, 
merely  because 
be  bas  neg- 
lected to  take 
any  step  for 
nominating 
and  striking 
a  special  jury 
for  tbe  trial. 


[In  the  Common  Pleas. 

Coram  Jervis^  C.  J,y  Maule,  J.,   Crestwelly  J,,  and 

Williams^  JJ] 

jDYLESy  Serjt.,  moved  for  a  rule  calling  on  the  defend- 
ant to  shew  cause  wlij  the  rule  obtained  by  him  for  a 
special  jury  should  not  be  discharged  with  costs,  on  the 
ground  that  it  had  been  obtained  for  delay. 

Issue  was  joined,  and  notice  of  trial  given,  on  the  5tb 
of  June,  1850.  The  defendant  thereupon  obtained  a  rule 
for  a  special  jury,  and  had  the  cause  marked  accordingly 
by  the  marshal.  He  took  no  step,  however,  to  nominate 
or  reduce  a  special  jury.  The  cause  was  made  a  remanct 
from  the  sittings  after  Trinity  Term  to  the  sittings  after 
Michaelmas  Term ;  and  when  it  was  appointed  for  trial,  viz., 
on  the  5th  of  December,  no  special  jury  had  been  struck. 
The  cause  was  called  on  upon  the  7  th  of  December,  when 
the  plaintiff's  counsel,  attorney,  and  witnesses  attended; 
but  as  no  special  jury  had  been  summoned,  the  cause  was 
made  a  remanet  It  was  admitted,  although  the  aflSdavits 
in  support  of  the  rule  were  silent  on  the  subject,  that  no 
application  had  been  made  to  the  learned  Judge  at  nisi 
prius  to  try  the  cause  by  a  common  jury. 

ByleSy  Serjt.  The  defendant's  neglect  to  strike  a  special 
jury  sufficiently  shews  that  the  rule  was  obtained  for  delay; 
and  on  that  ground  the  Court  will  set  aside  the  rule  for  a 
special  jury.  [Williams^  J. — The  plaintiff  should  have 
applied  to  have  the  cause  tried  in  its  order.]  It  was  Lord 
TenterderCs  practice  in  similar  cases  to  let  the  cause  stand 
over  till  the  end  of  the  day,  and  then  to  try  it  by  a  common 
jury  if  a  special  one  was  not   in   attendance;  Archer  v. 
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Bamfard  (a).  The  defendant  has  put  the  plaintiff  to 
much  useless  expense  in  attending  where  the  cause  was 
fixed  for  trial,  and  he  ought  to  be  made  to  pay  those  costs. 

Jervis,  C,  J. — To  discharge  the  special  jury  rule  would 
do  the  plaintiff  no  good ;  for  the  cause  stands  for  the  next 
sittings.  As  to  the  plaintiff's  costs  incurred  in  attending 
when  the  cause  was  fixed  for  trial,  we  cannot  make  the 
defendant  pay  them. 

Rule  refused. 
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(a)  1  C.  &  P.  64.  See,  how- 
ever»  Hague  v.  HaU,  1  D.  &  L.  83 ; 
S.  C.  5  M.  &  G.  693 ;  6  Scott, 


N.  R.  705,  and  Haldane  v.  B«aii- 
clerk,  6  D.  &  L.  642 ;  3  Exch.  658. 


CORBETT  (L    ClYMER  V.    NiCHOLLS. 


Januarif  24. 


[In  the  Common  Pleas. 


Coram  Jervisy  C  •/.,  Mauk,  J.,  CressweU,  J.,  and 

fViUiams,  J.] 

l  HIS  was  a  rule  calling  upon  the  plaintiff,  and  the  lessor  Wbere  a  rule 
of  the  plaintiff,  to  shew  cause  why  an  attachment  should  dered%MC8- 
not  issue  airainst  them  for  not  restoring  possession  of  the  "oj  of  lands 

J^  ^  "©  r  to  be  restored 

premises  in  question  in  the  cause,  pursuant  to  a  rule  of  to  A.,  B.,  and 
Court  made  on  the  24th  of  December  last.  their  tenant,' 

The  last  mentioned  rule,  after  directing  that  the  judg-  )^^S^^^  ^^ 
ment,  the  writ  of  possession,  and  all  subsequent  proceedings  'without  anv 
in  the  cause  should  be  set  aside,  ordered  ^Hhat  the  said  ntyfromB. 
plaintiff  and  his  lessor  do  forthwith  restore  to  Joseph  Smith,  i,eld  sufficient 
Richard  John  Roberts,  and  Edmund  Thomas,  or  to  Samuel  .  ^.P^"  *  '^, 

'  ^  ^         ^      fusal  to  comply 

Bamett,  their  tenant,  the  possession  of  the  premises  in  with  that  de- 
mand, the 
Court  granted 

an  attachment,  although  the  affidavits  in  support  of  the  rule  nisi  did  not  negative  that  possession 

had  been  delivered  to  B.  and  C,  or  to  D. 

SeaMtf  that  such  omission  would  be  fatal,  where  the  rule  is  a  rule  absolute  in  the  int 

instance. 
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Fohme  II.      question  in  the  cause."     Roberts,  in  his  affidavit  in  support 
'- —  of  the  rule,  stated  that  he  had  served  Clymer  with  a  copy 

CORBETT 

o.  of  the  rule  on  the  31st  of  December,  '^and  on  behalf  of 

"  '^"^"^  himself,  and  Joseph  Smith,  and  Edmund  Thomas,  demanded 
possession  of  the  premises  in  question  in  this  cause ;  but 
the  said  Samuel  Cljmer  refused  to  restore  possession  there- 
of." He  also  stated  that,  on  the  1st  of  January,  he  served 
Corbett  and  demanded  possession  of  him,  but  that  be 
refused  to  deliver  it  up,  "  alleging  that  the  premises  were 
in  the  possession  of  the  said  Samuel  Clymer."  The  affidavit 
concluded  by  stating  that  possession  had  not  been  restored. 
Corbett  made  an  affidavit,  stating  that  he  had  not  been  in 
possession  of  the  premises  since  the  1 3th  of  November. 

Hatokins  shewed  cause.  The  affidavit  in  support  of  the 
rule  is  insufficient.  The  rule  of  Court  orders  possession  to 
be  delivered  up  to  three  persons;  and  a  refusal  to  comply 
with  the  application  made  by  one,  without  the  authority  of 
the  others,  was  not  a  disobedience  of  the  rule.  In  Sykes 
V,  Haigh  (a),  it  was  held  that  where  an  award  ordered 
that  a  document  should  be  delivered  to  three  persons,  the 
demand  must  be  made  by  all  of  them,  or  by  their  joint 
authority.  Neither  Smith  nor  Thomas  have  made  any 
affidavit  that  they  authorized  Roberts  to  make  a  demand ; 
and  the  affidavit  of  the  latter  merely  states  that  he  applied 
on  behalf  of  himself  and  the  others,  and  not  that  he 
had  been  authorized  by  them.  {Jervis^  C.  J. — There  is 
a  distinction  between  a  demand  of  freehold  property  and 
of  a  personal  chattel.  In  the  former  case  one  joint- 
owner  may  take  possession  for  alL]  If  Clymer  had 
quitted  the  premises  without  giving  notice  to  all  three,  he 
might  have  been  held  guilty  of  a  disobedience  of  the  rule; 
especially  if  a  stranger  had  taken  possession  of  the  vacant 
property.  So  if  he  had  delivered  up  the  premises  to  Roberts, 
he  might  have  found  himself  in  a  similar  difficulty,  if  it 

(a)  4  Dowl.  114.     See  Bailey  v.  Curling,  post,  p.  16 1. 
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restoration  of  the  premises  to  one  of  three  joint-tenants     ^^    ». 
have  been  a  compliance  with  the  order  ?]    What  the  nature 
of  their  interest  in  the  property  is,  does  not  appear.   {JerviSi 
C.  J. — Then  we  must  presume  they  are  joint-tenants.] 

But  even  if  delivery  of  possession  to  one  would  have 
suflSced,  the  affidavits  are  insufficient,  for  they  do  not  nega- 
tive that  possession  was  given  to  Smith  and  Thomas,  or  to 
Bamett  In  Manwell  v.  Thompson  (a),  an  application  was 
made  for  an  attachment  against  the  plaintiff  for  non-pay- 
ment of  costs  pursuant  to  the  Master's  allocatur ;  but  the 
affidavit  which  denied  the  payment  being  made  by  some 
only  of  the  defendants,  the  Court  refused  the  application ; 
as  it  was  consistent  with  the  affidavit  that  the  costs  had 
been  paid  to  those  who  had  not  joined  in  the  affidavit. 
[Afaule,  J. — There  the  Court  took  the  objection.  The 
application  was  for  an  attachment  absolute  in  the  first 
instance ;  and  as  the  person  against  whom  it  was  made  had 
DO  opportunity  of  opposing  it,  the  Court  took  upon  itself 
to  exercise  all  its  astuteness  in  scrutinizing  the  affidavits. 
Here,  however,  the  application  was  only  for  a  rule  to  shew 
cause ;  and  we  thought  that  the  affidavits  shewed  enough  to 
call  on  you  to  shew  cause.  You  are  now  doing  so;  and  if 
yon  did  deliver  up  possession,  as  you  suggest,  you  should  have 
said  so.  Jervisy  C.  J. — In  the  case  cited,  it  was  quite  con- 
sistent with  what  was  stated  on  the  affidavit  that  the  costs 
had  been  paid  before  the  application  was  made.  If  it  had 
said  that  the  money  had  not  been  paid,  the  case  might  have 
been  appUcable  here ;  but  it  only  said,  "  the  money  was  not 
paid  to  me.'^  At  all  events,  Corbett  has  not  been  guilty  of 
wilful  disobedience,  as  he  was  not  in  possession,  and  could 
not  comply  with  the  order.  The  rule,  therefore,  should  be 
dischaiged  as  to  him;  Cooke  v.  Tan8to€n{b)i  Ex  parte 
Laurence  (c). 

(a)  6  D.  &  L.  91.  (c)  2  Dowl.  230. 

{b)  8  Taant  131 ;  S.  C.  2  Moore,  513. 
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Gray,  in  support  of  the  rule.  One  of  three  joint-tenants, 
or  tenants  in  common,  has  a  right  to  enter  on  behalf  of  himself 
and  his  co-tenants  without  any  special  authority  from  them  for 
that  purpose;  and  the  defendant  would  have  done  all  that 
he  was  bound  to  do,  if  he  had  delivered  up  possession  to 
Roberts.  It  would  be  highly  inconvenient  if  a  diflerent  rule 
prevailed.  [Jervis,  C.  J. — The  general  rule  may  be  as  you 
state  it  with  respect  to  joint-tenants  and  tenants  in  common ; 
but  the  di65culty  here  is,  that  this  rule  may  have  been  made 
with  reference  to  any  other  conceivable  interest]  What- 
ever may  be  the  nature  of  the  interest  of  these  three  persons, 
the  demand  by  one  of  them  was  sufficient ;  for  it  was  the 
duty  of  the  person  who  was  wrongfully  in  possession  of  the 
premises  to  give  them  up  to  any  one  of  the  persons  to 
whom  he  was  ordered  to  give  them  up.  If  it  was  necessary 
that  all  three  should  demand  possession,  then  if  one  of  the 
three  had  refused  to  join  in  the  demand,  the  other  two 
must,  by  his  refusal,  have  been  deprived  of  the  benefit  of 
the  rule.  Here,  however,  the  affidavit  states  that  the 
demand  was  made  on  behalf  of  all.  [He  was  then  stopped 
by  the  Court] 


Jkrvis,  C.  J. — We  think  that  the  difficulty  which  oc- 
curred to  us  is  answered  by  the  form  of  the  rule.  It  states 
that  possession  is  to  be  given  to  three  persons,  or  to  their 
tenant  That  shews  they  have  a  joint  interest  The  rule 
will  therefore  be  made  absolute  as  regards  Clymer,  and 
discharged  without  costs  as  to  Corbett 


Feb  Curiam. 


Rule  accordingly. 
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L.  M.  ^  P. 
1851. 


Walsh  t?.  Southworth  and  Another.  janMary^iA, 

[In  the  Exchequer. 

Coram  Pollocky  C  B.,  Parhe^  B,,  Alderson^  B.^  and 

Martins  BJ] 

J  RESPASS  for  breaking  and  entering  plaintiff's  house,  Theoyerseor 
situate  in  Blackburn,  in  Lancashire,  and  seizing  and  taking  a  township 
his  goods  and  chattels,  and  converting  them  to  defendants'  ^^^epi^"a^ 

Hg^  warrant  of  jus- 

tices directed 

Plea:  that  the  plaintiff's  house  was  situate  in  the  town-  tohimtolc?y 
ship  of  Blackburn ;  that  at  the  time  when,  &c.,  W.  Mellor     To  ade- 
and  K  Fisher  were  churchwardens,  and  T.  Chadwick,  and  ^^Ing  Ind 
four  others,  were  overseers  of  the  poor  of  that  township ;  ®1if ""^^  P^"**- 

tiflrs  house, 

that  a  poor  rate  was  duly  made  and  allowed,  by  which  the  and  converting 
plaintiff  was  assessed  at  10^.  4cf.,  which  sum  was  demanded  def^danu 
of  the  plaintiff,  and  that  he  refused  to  pay  it ;  that  he  was  P{®f^^^.g^** 
then  summoned  by  the  churchwardens  and  overseers  before  house  was 

,  ^  1*11  situate  in  a 

two  justices,  who  made  a  warrant, "  directed  to  the  overseers  township  in 
of  the  poor  of  the  township  of  Blackburn,  in  the  county  of  rate^had  Wq 
Lancaster,  and  to  the  constables  of  the  township  of  Black-  "J*?*^ »«. ^** 

*  plaintin  omit- 

bum,  and  to  all  other  peace  officers  in  the  said  county,  and  ted  to  pay  it, 
thereby  then  and  there  required  them  forthwith  to  make  churchwardens 
distress  of  the  goods  and  chattels  of  the  plaintiff,  and  if  J^itg  toTnThip 
within   the   space  of  five  days  after  the  making  of  such  applied  to  two 

,  .  justices,  who 

distress  the  said  sum  of  10^.  4(2.,  the  amount  of  the  said  rate,  issued  a  war. 

rant  to  tho 
overseers  and 
constables  of  the  township,  directing  them  to  levy  the  amount,  and  also  6t.  costs  incurred  by 
the  churchwardens  and  overseers,    Tne  plea  then  justified  tho  trespasses  under  the  warrant  as 
servants  of  the  overseers. 

Replication,  a  tender  before  distress  of  the  amount  of  the  rate  (omitting  tho  costs.) 

Hdd,  first,  that  the  replication  was  bad ;  and, 

Secondly,  that  the  plea  was  sood ;  the  justification  by  the  defendant  as  servant  of  the  over- 
seer being  saflBcient  on  general  demurrer ;  and 

Thirdly,  that  the  costs  of  the  churchwardens  were  properly  inserted  in  the  warrant,  as  they, 
together  with  the  overseers,  were  the  persons  who  had  applied  for  the  warrant,  within  sect.  1  of 
12  &  13  Vict.  c.  14. 
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yoium§  IF.     and  a  certain  other  sum  of  money,  to  wit,  the  sum  of  6*., 
for  costs  incurred  by  the  said  churchwardens  and  overseers, 


o.  together  with  the  reasonable  chai^ges  of  taking  and  keeping 

and  Ano^her^  ^^^  ^^^  distress,  should  not  be  paid,  that  then  the  said 
churchwardens  and  overseers  should  sell  the  goods  and 
chattels  of  the  plaintiff,  and  should,  out  of  the  money  arising 
from  such  sale,  retain  the  said  sums  of  lOs.  4dL,  and  6««, 
making  together  the  sum  of  IQs.  Ad.** — The  plea  then  went 
on  to  justify  the  trespasses,  as  having  been  committed  under 
the  warrant,  by  the  defendants,  as  the  "  servants"  of  Chad- 
wick,  and  by  his  command. 

Replication :  that  before  the  distress,  to  wit,  &c.,  the  plain- 
.  tiff  tendered  to  Chad  wick  the  sum  of  105. 4(f.,  being,  and  as 
the  amount  of  the  assessment  upon  the  plaintiff,  and  that  he 
then  refused  to  accept  the  same ;  that  the  said  distress  was 
made,  and  the  trespasses  were  committed  after  such  tender, 
to  wit,  &c. ;  that  after  the  said  tender,  and  before  the  said 
distress  was  so  made  and  taken,  no  request  or  demand  of 
the  said  sum  of  10^.  4(L  was  ever  made,  and  that  the  plain- 
tiff had  no  notice,  before  the  making  of  the  said  tender,  of 
the  making  and  issuing  of  the  said  warrant.     Verification. 

Special  demurrer,  and  joinder. 

Crompton,  in  support  of  the  demurrer.  The  replication 
is  bad.  A  tender  of  lOs.  4ef.,  can  form  no  answer  to  a 
claim  for  10^.  4(f.,  and  costs.  By  the  12  &  13  Vict  a  14, 
s.  2,  which  enables  overseers  to  recover  the  costs  for  dis- 
training for  poor  rates,  a  power  of  imprisonment  is  given  in 
cases  where  no  sufficient  distress  can  be  found;  and,  by 
sect.  6,  if  the  amount  of  the  rate,  '^  with  the  amount  of  all 
costs  and  expenses  up  to  that  time  incurred,''  is  paid,  or 
tendered,  proceedings  must  be  stayed.  Even,  therefore, 
where  process  is  against  the  body  of  the  defaulter,  the 
tender  must  include  the  costs.  In  Cotton  v.  Kadw€U{a\ 
it  is  true,  a  tender  of  the  amount  of  a  rate  without  costs  was 

(a)  2  N.  &  M.  399. 


Walsh 

V. 
SOUTHWORTH 

and  Another. 
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held  sufficient ;  but  the  judgment  of  the  Court  proceeded     ^  ^-  *  ^• 
expressly  upon  the  ground  that  the  costs  were  not  men- 
tioned in  the  warrant, 

Pashley  contriL  The  replication  is  good ;  since  it  appears 
that  a  tender  was  made  of  the  amount  of  the  rate,  and  there 
is  no  averment  in  the  plea  that  there  was  a  demand  of  the 
costs  or  notice  of  the  warrant.  In  the  absence  of  such  a 
demand,  a  tender  of  the  rate  itself  is  good ;  it  is  like  the 
case  of  a  tender  of  rent  before  distress;  2  Imt  107.  The 
costs  are  usually  named  separately  in  the  warrant,  in  order 
that  a  demand  for  the  rate  without  the  costs  may  be  made. 
Stdngley  v.  Surridge  (a) ;  Clark  v.  Woods  (J).  [The  Court 
here  intimated  that  the  replication  was  clearly  bad.] 

The  plea  is  bad.  First,  the  defendants  justify  as  the 
servants  of  the  overseer.  The  overseer  can  no  more  ap- 
point a  deputy  to  levy  a  distress,  than  a  sheriff  could 
appoint  a  replevin  clerk,  before  the  stat.  1  &  2  P.  &  M. 
c.  12,  enabled  him  to  do  so.  Even  a  constable  cannot 
appoint  a  deputy,  except  in  case  of  illness ;  Bac.  Abr.,  tit 
"  Offices  and  Officers*'  (L).  A  demand  of  a  highway  rate 
by  one  of  two  surveyors  has  been  held  good ;  MorreU  v. 
Martin  (c) ;  but  no  case  has  decided  that  a  mere  servant 
may  act  for  the  overseer.  When  an  assistant  overseer  is  ap- 
pointed, he  is  not  a  deputy  but  an  overseer  for  all  purposes ; 
Points  V.  Attwood  (d).  If  the  overseer  himself  does  not  act, 
the  warrant  must  be  executed  by  one  of  the  constables  to 
whom  it  is  directed,  in  accordance  with  12  &  13  Vict.  c.  14. 
[Parke,  B. — By  the  43  Eliz.  c.  2,  s.  4,  the  only  persons 
who  are  to  act  under  the  warrant  are  the  churchwardens 
and  overseers.  The  true  distinction  as  to  when  a  person 
may  or  may  not  act  by  deputy,  is  pointed  out  in  Phelps  v. 
Winchcomb  {e) ;  namely,  that  a  judicial  officer  cannot  appoint 
a  deputy,  but  a  ministerial  officer  may.] 

(a)  11  M.  &  W.  503.  S  Scott,  688. 

(b)  2  Ezcb.  395.  (i)  6  C.  B.  38. 

(c)  6  Blng.  N.  C.  373 ;  S.  G.         (e)  3  Balstr.  17. 
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1851.  Secondly,  the  costs  named  in  the  warrant  ought  to  have 

^^ — '—  been  only  those  of  the  overseers,  and  not  of  the  overseers 

Walsh 

p.  and  churchwardens.     Blackburn  is  a   township ;  and  the 

MdA^^J"   8^»^  13  &  14  Car.  2,  c.  12,  s.  21,  which  for  the  first  time 

provided  for  the  collection  of  the  poor  rate  in  townships, 

directs  only  that  overseers  shall  be  appointed,  and  makes 

no  mention   of  churchwardens;    therefore,   to   enforce  a 

payment  of  costs  to  churchwardens  is  illegal.     This  is  a 

statutable    power,   and    must  be    strictly  pursued.      The 

Duchess  of  Norfolk  v.  Wiseman  (a).     In  Rex  v.  TTie  Jtistices 

of  the  North  Riding  of  Yorkshire  {b\  it  was  held  that  the 

churchwardens  of  a  township  are  not,  by  virtue  of  their 

oflSce,  overseers  of  the  poor. 

Crompton^  in  reply.  As  to  the  first  objection,  the  word 
servant  is  sufficient  on  general  demurrer.  [^Pollocky  C.  B. 
— Servant  must  mean  deputy  generally.  Parke,  B. — It  is 
clear  that  every  ministerial  officer  may  appoint  a  deputy :  it 
is  so  laid  down  in  1  Roll.  Abr.  691,  tit.  ^^Deputie.^ 

With  respect  to  the  costs,  sect.  1  of  12  &  13  Vict  c  14, 
enacts,  that  justices  may  order  that  such  a  sum  as  they  may 
deem  reasonable  for  the  costs  and  expenses  which  the  over- 
seers, "  or  the  persons  applying  for  such  warrant,  shall  have 
incurred  in  obtaining  the  same,"  shall  be  levied  of  the 
person  against  whom  the  warrant  is  granted ;  so  that  it  is 
immaterial  what  persons  are  stated  in  the  warrant,  provided 
they  are  the  persons  who  applied  for  it 

Pollock,  C.  B. — There  must  be  judgment  for  the  de- 
fendants. The  replication  is  clearly  bad,  since  a  tender  of 
the  amount  of  the  rate  only  is  no  answer  to  a  claim  for  the 
rate  together  with  costs.  Then,  is  the  plea  good  ?  It  vras 
argued  that  an  overseer  cannot  appoint  a  deputy  for  the 
purpose  of  levying  a  distress ;  but  that  is  not  so.     For  all 

(a)  Year  Book,  12  Hen.  7,  25,      &  W.  77, 
and  13  Hen.  7,  13,  pi.  2,  cited  (6)  6  A.  &  E.  863 ;  S.  C.  2  N. 

in    Wtckham  v.    Hawker,    7   M.      &  P.  103. 
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ministerial  acts  which  require  no  exercise  of  judgment  or 
discretion,  every  public  officer  may  appoint  a  deputy. 
One  reason  for  this  is,  that  he  may  often  be  required  to 
discharge  such  duties  in  two  different  places  at  one  and  the 
same  time.  Referring  both  to  principle  and  authorities,  I 
am  of  opinion  that  the  plea,  on  general  demurrer,  is  good. 


1851. 
Walsh 

V, 
SOUTHWORTH 

and  Another. 


Pabke,  B. — I  am  of  the  same  opinion.  As  to  the  repli'^ 
cation,  I  have  already  said  that  I  think  it  is  bad.  With 
regard  to  the  plea,  two  questions  have  been  raised;  first, 
can  an  overseer  appoint  a  deputy?  and,  secondly,  is  the 
warrant,  as  it  appears  upon  the  plea,  good  with  respect  to 
the  costs?  As  to  the  first  point,  an  officer  whose  duty  is 
merely  ministerial  may  always  appoint  a  deputy.  This  is 
laid  down  in  the  authorities  referred  to ;  and,  consequently, 
the  acts  done  here  were  perfectly  legal,  and  the  justification 
18  sufficient  As  to  the  costs,  I  felt  some  doubt  until  Mr. 
Crompton  referred  us  to  the  words  of  the  act,  which  provide 
that  the  costs  shall  be  paid  to  the  persons  who  apply  for  the 
warrant  That  being  so,  we  cannot  hold  the  warrant  and 
plea  bad. 

Aldebson,  B. — I  agree  that  the  replication  is  bad,  and 
also  that  the  plea  is  good.  With  regard  to  the  costs,  I 
think  it  is  clear  that  the  persons  who  apply  for  the  warrant 
and  incur  the  costs,  are  those  to  whom  they  should  be  paid. 
The  decision  of  the  Queen's  Bench  in  Rex  v.  TTie  Justices 
rfihe  North  Riding  ofYarhMre^  creates  great  inconvenience ; 
for  if  the  view  there  taken  be  correct,  there  are  some  acts  in 
which  the  churchwardens  should  join,  and  some  in  which 
they  should  not.  I  always  thought,  before  that  decision, 
that  there  was  no  doubt  that  the  churchwardens  were  im- 
ported into  the  statute  of  13  &  14  Car.  2,  c.  12,  and  might 
act  with  the  overseers  in  a  township. 


Martin,  6. — I  am  of  the  same  opinion.     I  think  the 
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'^ifftT/'      plea  is  rightly  framed  in  saying  that  the  defendant  was  the 

— — servant,  and  did  the  act  complained  of  by  the  authority,  of 

9.  the  overseers.    So  far  as  the  office  of  overseer  is  ministerial, 

and  Aoocber.  1^^  <i^7  appoint  a  deputy.  There  may  be  other  duties 
which  are  of  a  diflPerent  nature,  and  those  he  cannot  dis- 
charge by  deputy.  Then  as  to  the  costs ;  the  plaintiff,  by 
&iling  to  appear  when  he  was  summoned,  was  bound  to  pay 
costs  to  the  persons,  whoever  they  might  be,  who  summoned 
him.  Were  we  to  decide  differently,  we  should  introduce 
all  the  evils  which  exist  in  suits  in  Courts  of  law  as  to  the 
misjoinder  of  plaintifis,  which  would  be  extremely  incon- 
venient. 

Judgment  for  the  Defendant. 


JanumrylS,  PlIILLIPPS  V.    HlGGINS. 

[Bail  Court.     Coram  JE'rfc,  J.] 

«  •  H.  COOKE  moved  to  make  an  order  of  reference  a 

:?  ulJSor  ^l«  of  Court 

^J^wM  '^^  ^"*^^  of  reference  was  dated  the  27lh  of  July,  1849, 

lort,  the  Court,  and  required  that  the  award  should  be  made  on  or  before 
dS?h«totmg  ^^®  26th  day  of  January  then  next  ensuing,  or  within  such 
dc^^^i^  ^^^^^^  time  as  the  arbitrator  should  in  his  discretion,  and 
^CttdST  ^y  ^^"g  ""^er  his  hand,  direct  The  arbitrator  enlarged 
makingofthe  the  term  until  the  25th  day  of  July,  1850,  by  vniting  on  a 
5bL  expin^  c^Py  of  the  order  of  reference,  which  he  forwarded  to  Mr. 
tinl^dlJtJS*  Bodenhara,  the  attorney  for  the  plaintiff     The  award  was 

SfeJ;j2S  to  be  ™''^®  f^"*  ^^^  ^^*  of  January,  1850,  and  before  the  period 
uMide  a  rule  of  to  which  the  time  was  enlarged.     The  copy  of  the  order  of 

reference  with  the  enlargement  on  it,  was  afterwards  lost. 

The  motion  was  made  upon  affidavits  by  the  arbitrator  and 

Mr.  Bodenham,  of  these  facts. 
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W.  H.  Cooke.  A  difficulty  has  been  suggested  by  the 
officer  of  the  Court,  that  the  enlargement  of  the  time  by 
the  arbitrator  ought,  according  to  the  practice,  to  be  made 
part  of  the  rule  of  Court  as  well  as  the  original  order  of 
reference.  This  in  the  present  case  cannot  be  done,  as  the 
copy  order  of  reference  on  which  the  enlargement  of  the  time 
by  the  arbitrator  was  written,  is  lost.  The  Court  will, 
however,  it  is  submitted,  direct  the  officer  to  make  the 
submission  a  rule  of  Court  upon  affidavit  of  these  facts. 


97 


Lt»  m»  0*  P. 

1851. 

Phillipps 

V, 
HlGQINB. 


Erle,  J. — The  submission  may  be  made  a  rule  of  Court; 
but  care  must  be  taken  in  drawing  up  the  rule  that  it  recites 
that  the  enlargement  of  the  time  was  duly  made,  and  that 
it  has  since  been  lost. 

Rule  accordingly. 


TuBB  and  two  Others  v.  Dodd. 


Jtinuary  25» 


[In  the  Common  Pleas. 


Coram  Jervis,  C.  •/.,  Maule,  J.y  Cresswell,  Jl,  and 

WilUamSy  •/.] 

^RAYi  on  behalf  of  the  defendant,  moved  for  a  rule  to  Anapplica- 

stay  proceedings  in  this  action.  ^  ^t^txa 

The  application  was  supported  by  the  affidavit  of  two  of  ^'^l  *^®  P«>- 

-         1  •     -iE.  /   \  •         11        11.  ceedinM  in 

tbe  plaintiTO(a),  stating  that  they  had  given  no  instructions  the  action  was 

supported  by 

(a)  The  third  plaintiff  resided      be  the  reason  of  her  not  joining  Mme  of  ^e 

as  Guernsey ;  and  her  absence      in  the  affidavit  plaintiA  dis- 

firom  this  country  was  stated  to  ayowing  the 

'  action,  and 

.    t    J  .  statiMf  that 

it  had  been  brooght  m  their  names  under  a  power  of  attorney  contained  in  a  mortiraire  deed 
which  was  void  for  osnry. 
The  Court  reitiied  to  sUy  tbe  proceedings. 

VOL.   n.  H  L.   M.   &   P. 
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Fohau  II.     to  bring  the  action,  and  that  they  disavowed  it     It  also 


Tn.,        ' .  .    .  .       >rtga8ed 

and  Others     some  freehold  lands  and  growing  crops  to  one  Gay,  at  the 

DoDD.  usurious  rate  of  seven  and  a  half  per  cent  interest,  and  that 
they  believed  that  the  action  was  brought  in  their  names 
by  the  mortgagee  under  a  power  of  attorney  contained  in 
the  mortgage  deed,  which  also  contained  a  power  of  sale. 
Gray  stated,  in  answer  to  a  question  fix)m  the  Court,  but  it 
did  not  appear  from  the  affidavit,  that  the  action  was  for 
money  had  and  received,  being  the  proceeds  of  the  sale 
of  the  growing  crops,  which  Gay  had  employed  the  defend- 
ant, as  auctioneer,  to  sell 

Crray.  The  defendant  is  in  a  position  of  great  hardship; 
for  if  he  pays  the  money  over  to  the  mortgagee,  he  may  be 
made  to  pay  it  over  again  to  the  mortgagors.  The  Court, 
upon  seeing  that  Gay's  title  to  sue  is  invalid,  will  stay 
the  action.  The  mortgage  is  stated  to  have  been  a  usurious 
contract,  and  is  therefore  void.  The  power  of  attorney  of 
which  Gay  is  availing  himself  to  bring  this  action,  is  con- 
sequently, void  also;  and  the  case  is  reduced  to  this, 
that  an  action  is  brought  in  the  names  of  certain  per- 
sons without  their  authority.  \CTes9U)€lly  J. — Assuming 
that  there  is  usury  in  the  transaction,  that  does  not  make 
the  power  of  attorney  void.]  That  power  is  part  of  the 
contract,  and  if  the  contract  is  void,  every  part  of  it  must 
be  void  also.  \Cresswelli  J. — This  is  an  application  by  the 
defendant  supported  by  the  affidavit  of  the  plaintifis.  Mauk^ 
J. — The  plaintifis  know  that  the  action  is  going  on  in 
their  names,  and  yet  do  not  apply  to  stop  it]  It  was 
thought  that  this  was  the  best  form  of  applying  to  stay  the 
proceedings.  At  all  events  it  is  submitted,  that  if  the 
Court  can  see  that  the  action  is  brought  without  the 
authority,  actual  or  constructive,  of  the  plaintifiis,  it  will 
stay  the  proceedings. 

Jebvis,  C.  J.— We  are  asked,  at  the  instance  of  a  third 
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person  to  tiy  a  question  of  usury  between  two  others.   I  do    ^-  ^*  ^  ^* 
not  see  how  we  can  decide  such  a  question  on  affidavit         - 


TUBB 

and  Others 


Per  Curiam.  I>;;^ 

Rule  refused. 


Turner  v,  Collins.  January  20,  *i7. 

[BaU  Court     Coram  Erie,  JJ] 

\^m  G.  ADDISON  moYed  for  a  rule  nisi  for  judgment  To  an  action 

non  obstante  veredicto.  44/.*8t.  the 

This  was  an  action  of  debt.     The  declaration  contained  <if ^n^t 

pleaded  pay- 

two  counts;  one  for  22L  4s.  for  goods  sold  and  delivered,  mentof  151 

...  ...  1    11^  satisfaction! 

and  the  other  to  recover  a  like  sum  upon  an  account  stated.  &c.    Hdd, 
The  defendant    pleaded  that  after  the  accruing  of  the  ? P°?j^ent 
several  debts  and  causes  of  action,  &c.,  to  wit,  on,  &c.,  he  "o**  obstante 

,  yeredicto,  that 

paid  to  the  plaintiff,  and  the  plaintiff  then  accepted  and  the  plea  was 
received  of  and  from  the  defendant,  divei^  moneys,  to  wit,  ^^h'ai?'^ 
to  the  amount  of  152.,  in  full  satis&ction  and  discharge  of  q^*^  ^^ 
the  said  debts,  &c.   Verification.    The  replication  traversed  Tc™»  1  Vict, 

credits  giieu 

the  plea  in  terms.     At  the  trial  before  the  undersheriff  of  in  the  par. 
31iddlesez  in  the  present  month,  the  jury  found  a  verdict  dcmi^^need 
far  the  defendant  °^*  ^  P^^«^' 

a  less  sum  than 
the  debt  in  the 

Cm  G.  Addison.    The  plea  is  no  answer  to  the  declaration,  might,  with 
Payment  of  a  smaUer  sum  of  money  cannot  be  pleaded  in  ^^^^^^^ 
satisfiiction  of  a  greater;   Cumber  v.  fFane(a);  Down  v.  to  such  debt 
Hatcher  {b) ;  although  the  acceptance  of  a  negotiable  se- 
curity  may  be    a  satisfacUon   of  a  debt   of   a    greater 

(a)  1  Stra.  426.  Parkmiw,  4  D.  &  L.  522 ;  S.  C. 

(6)  10  A.  &  E.  121 ;  8.  C.  2  P.  16  M.  &  W.  752. 
&  D.  292.     See  also  Tattersatt  v. 

H  2 
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amount  (a).  [Erie,  J. — What  was  the  sum  claimed  in  the 
particulars  of  demand  ?]  The  plaintiff  by  his  particulars  of 
demand  sought  to  recover  the  sum  of  12L  4«.  onlj  upon  a 
balance  of  accounts,  after  giving  credit  for  specific  items; 
but  the  particulars  of  demand  arc  no  part  of  the  record  {b\ 
and  the  Court  cannot  take  notice  of  them  on  a  motion  of 
this  kind.  [Erie,  J.,  referred  to  Reg.  Gen.,  Trin.  Term, 
1  Vict(c>]  In  Randall  v.  WhiU  {d\  the  declaration 
was  in  debt,  and  the  plaintiff  claimed  61.  for  goods  sold 
and  delivered,  5/1  for  work  and  materials,  and  52.  on 
an  account  stated.  The  defendant  pleaded,  with  a  plea 
of  never  indebted,  a  plea  to  the  further  maintenance 
of  the  action,  that  since  action  brought  and  before  declara- 
tion '^  the  defendant  paid  to  the  plaintiff  a  large  sum  of 
money,  to  wit,  the  sum  of  3/.  9^.,  in  full  satisfaction  and 
discharge"  of  the  causes  of  action,  and  of  all  the  damages 
sustained  by  the  plaintiff  on  the  occasion  of  the  detention 
of  the  debts,  and  of  all  the  costs  and  charges  by  him  in- 
curred in  commencing  and  prosecuting  the  action  to  the 
time  of  such  payment ;  and  that  the  plaintiff  accepted  the 


Ka)  See  Sibree  v.  Tripp,  15  M. 
&  W.  23. 

(ft)  See  Dempster  v.  Pumett,  3 
M.  &  G.  375.  386,  388  ;  S.  C.  4 
Scott,  N.  R.  30;  1  Dowl.  168, 
N.  S.  Booth  V.  Howard,  5  Dowl. 
438,  and  Reg.  v.  Mill,  1  L.,  M.  & 
P.  695,  703. 

(c)  "  In  any  case  in  which  the 
plaintiff  (in  order  to  avoid  the 
expense  of  the  plea  of  payment) 
shall  have  given  credit  in  the 
particulars  of  his  demand  for  any 
sum  or  sums  of  money  therein 
admitted  to  have  been  paid  to  the 
plaintiff,  it  shall  not  be  necessary 
for  the  defendant  to  plead  the 
payment  of  such  sum  or  sums  of 
money.  But  this  rule  is  not  to 
apply  to  cases  where  the  plaintiff, 
after  stating  the  amount  of  his 


demand,  states  that  he  seeks  to 
recover  a  certain  balance,  without 
giving  credit  for  any  particular 
sum  or  sums." 

^d)  Not  reported.  Ezch.,  Hil. 
Term,  1846.  C.  6.  Addison,  who 
was  counsel  for  the  plaintiff  in 
that  case,  stated  the  facts  from 
the  brief  and  the  writ  of  trial 
which  he  produced. 

The  defendant  there  contended 
that  although  the  plea  might  be 
bad  on  special  demurrer,  yet  as  the 
words  "  to  wit,  the  sum  of  31. 
9^-''  might  be  struck  out,  the 
remaining  allegation — that  the 
defendant  had  paid  "  a  large  sum 
of  money"  in  full  satisfaction 
and  discharge, — was  sufficient 
after  verdict ;  but  the  Court  held 
otherwise. 


Collins. 
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«id  sum  of  3t  9*.  in  such  full  satisfaction  and  discharge  of    ^'  ^-  ^  ^' 

:he  last  named  cause  of  action,  and  damages,  and  costs.  — '- — 

rhe  plaintiff,  by  his  replication,  traversed  the  acceptance  v, 

''  of  the  said  sum  of  money  in  the  plea  mentioned"  in  the 
:erms  of  the  plea.  The  jury  having  found  a  verdict  for 
^e  plaintiff,  with  \s.  damages,  on  the  first  issue,  and  for 
the  defendant  on  the  second,  the  plaintiff  moved  for  judg- 
ment non  obstante  veredicto,  and  the  Court  of  Exchequer 
made  the  rule  absolute.  There  the  plaintiff^s  affidavit 
brought  before  the  Court  the  particulars  of  demand,  which 
were  "  to  recover  the  sum  of  3/.  9*.,  being  the  amount  of 
the  plaintiff*8  account  for  clothes  supplied,"  &c. ;  but  the 
Court  held  that  they  could  not  take  notice  of  the  particulars 
in  a  motion  of  this  kind,  as  they  formed  no  part  of  the 
record.  [Erky  J. — Was  the  attention  of  the  Court  drawn 
to  the  rule  of  Trin.  Term,  1  Vict.PJ  That  rule  was  not 
idverted  to. 

Cur  adv.  vulL 

EIale,  J. — In  this  case  the  plaintiff  moved  for  a  rule  nisi 
Tor  judgment  non  obstante  veredicto,  on  the  ground  that 
the  declaration  having  two  counts  in  debt,  each  for  22/1  4«., 
ind  the  plea  alleging  payment  of  divers  moneys,  to  wit,  to 
the  amount  of  152.,  in  full  satisfaction  of  the  said  debts,  a 
rerdict  for  the  defendant  on  that  plea  is  of  no  avail,  because 
it  is  said  to  find  that  \bL  were  paid  in  satisfaction  of  44/.  8«. ; 
ind  the  rule  of  law  is  contended  to  be,  that  payment  of  a 
smaller  sum  cannot  be  a  satis&ction  of  a  greater. 

I  assume  the  rule  to  be  as  contended  for,  although  there 
is  no  reason  why  a  creditor  might  not  agree  to  receive 
ononey  as  well  as  money's  worth  in  satisfaction  of  a  debt, 
without  regard  to  value ;  and  although  the  rule  only  operates 
to  enable  a  creditor  to  break  his  promise  with  impunity. 

Also,  I  assume  that  the  amount  of  debt  alleged  in  each 
count  is  taken  to  be  admitted  in  the  plea,  and  that  the  sum 
mentioned  in  the  plea,  although  laid  under  a  videlicet, 
fixes  the  amount  of  payment  which  is  admissible  in  proof. 
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and  although  the  plea,  in  my  judgment,  ought  to  be  con- 
strued to  mean  payment  of  the  debt  claimed,  whatever  that 
be.  Notwithstanding  this,  I  am  of  opinion  that  the  verdict 
for  the  defendant  on  the  plea  entitles  the  defendant  to  the 
judgment 

After  the  new  rules  under  Wm.  4,  there  was  no  difficulty 
in  declaring  for  a  balance  of  a  debt,  and  in  preventing  un- 
necessary pleading,  where  a  payment  was  admitted.  In 
Ernest  v.  Brown  {a\  and  in  JNtchott  v.  WUUams  (b),  owing 
to  this  difficulty,  the  injustice  occurred  of  giving  judgment 
for  the  plaintiff  for  a  debt  upon  a  reason  of  form,  when  in 
substance  payment  of  that  debt  had  been  proved.  This  was 
in  1837. 

In  Daum  v.  Hotelier  (c),  the  same  principle  appears  to 
have  been  reluctantly  acted  on,  the  plaintiff  undertaking  to 
receive  nominal  damages  only.  This  case  was  brought  to 
trial  also  before  Michaelmas,  1837. 

In  Michaelmas,  1837,  the  rule  Trin.  Term,  1  Vict,  by 
which  this  inconvenience  would  be  remedied,  came  into 
force,  and  being  made  under  the  statute,  it  is  a  law ;  and  it 
is  thereby  declared,  in  effect,  that  if  a  plaintiff  gives  credit 
for  a  payment  in  his  particulars  of  demand,  it  shall  not  be 
necessary  for  the  defendant  to  plead  such  payment 

Now,  as  a  plaintiff  may  declare  for  a  large  debt,  and  by 
his  particulars  of  demand  may  give  credit  for  payments, 
and  as  these  payments  need  not  be  pleaded,  it  follows,  that 
a  less  sum  than  the  debt  in  the  declaration  may,  with  credits 
so  given,  be  equal  to  the  debt  claimed,  and  so  the  plea  be 
valid,  notwithstanding  the  apparent  deficiency  of  amount. 

I  am  well  aware  that  upon  this  motion,  as  well  as  upon 
error,  the  particulars  of  demand  not  being  on  the  record, 
are  not  before  the  Court;  and  therefore  I  cannot  take 
judicial  notice  of  that  which  I  Icamt  on  inquiry,  namely, 
that  in  this  case  the  plaintiff  has  given  credit  for  a  payment 


(fl)  3   Bing.  N.  C.  674.  (b)  2  M.  &  W.  758. 

(c)  10  A.  &  E.  121. 
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in  his  particulars  of  demand,  and  has  thereby  limited  the     ^\^lf  ^' 

debt  claimed  to  12L  4*.;  in  answer  to  which,  the  payment  — r — 

of  15L  would  be  sufficient     But  I  am  bound  to  take  notice,  v. 

that  there  may  be  such  particulars  of  demand  as  would 
make  the  plea  valid;  and  after  verdict,  where  two  suppo- 
sitions are  equally  consistent  with  the  record,  that  which 
will  prevent  the  pleading  from  becoming  null  ought  to  be 
adopted. 

In  accordance  with  this  view,  in  Eastwick  v.  Harvnan  (a), 
in  1840,  it  is  laid  down,  that  where  the  plaintiff  is  going 
only  for  a  balance,  after  crediting  payments  in  his  par- 
ticulars of  demand,  the  plea  of  payment  is  to  be  taken  with 
reference  to  that  balance.  In  Lamb  v.  Mucklethtoaii  {b)^ 
the  doctrine  thus  laid  down  in  the  Exchequer  is  adopted 
by  this  Court 

In  Randall  v.  White  (c),  I  observe,  there  were  more 
objections  than  one  to  the  plea;  and  if  the  objection  under 
question  was  sustained,  without  referring  to  the  rule  of 
Court,  the  present  point  was  not  made.  For  these  reasons, 
and  on  these  authorities,  the  rule  is  refused. 

Rule  reftised. 


(a)6M.  &W.  13.  (c)  Exch.,    Hil.   Terra,  1846. 

(6)  1  Q.  B.  400.  See  <m/e,  p.  100,  note  (d). 
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January  22.     HuTTON  and  Others,  Assignees  of  T.  Alport,  a  Bankrupt, 

V.  Cooper. 

[In  the  Exchequer. 


Coram  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 

Piatt,  B.] 

Special  case.  The  defendant  commenced  an  adverse 
action  against  the  bankrupt,  and  having  obtained  judg- 
ment on  the  11th  of  April,  1850,  he  issued  a  fi.  fa., 
under  which  the  bankrupt's  goods  were  seized  o.n  the 
following  day.  On  the  15th,  the  bankrupt  signed  a 
declaration  of  insolvency,  which  was  filed  on  the  16th;  and 
on  the  17th,  a  petition  for  adjudication  was  filed  and  adjudi- 
cation was  made,  of  which  the  defendant  had  notice.  On 
the  18  th,  the  goods  were  sold  under  the  fi.  fa.  The  question 
for  the  opinion  of  the  Court  was,  whether,  upon  the  above 
facts,  the  plaintiffs,  who  were  the  assignees  of  the  bankrupt, 
were  entitled  to  recover  from  the  defendant  the  proceeds  of 
the  goods,  notwithstanding  the  execution. 


A  creditor  by 
judgment  ob- 
tained ad. 
Tersely  is  not 
entitled  to 
have  bis  judff. 
ment  satisfied 
out  of  tbe  pro- 
ceeds of  tbe 
^oods  of  bis 
bankrupt 
debtor  seised 
and  sold  under 
execution, 
unless  tbe  sale 
took  place 
before  tbe 
filing  of  tbe 
petition  for 
adjudication* 


Bramwelly  for  the  plaintiffs,  referred  to  sects.  133  (a)  and 

184  (ft)  of  12  &  13  Vict  c.  106,  (The  Bankrupt  I^w  Con- 

(a)  Which  enacts,  axnoDg  other      levying  such  execution,  or  at  the 


things,  that  all  executions  against 
the  goods  and  chattels  of  any 
bankrupt,  "bon&  fide  executed 
and  levied  by  seizure  and  sale 
before  the  date  of  the  fiat  or  the 
filing  of  such  petition,  shall  be 
deemed  to  be  valid,  notwith- 
standing any  prior  act  of  bank- 
ruptcy by  such  bankrupt  com- 
mitted," provided  the  person 
at  whose  suit  or  on  whose  ac- 
count such  execution  issued,  had 
not  at  the  time  of  so  executing  or 


time  of  making  any  sale  there- 
under, notice  of  any  prior  act  of 
bankruptcy  by  him  committed. 

(b)  Which  enacts,  among  other 
things,  that  "  no  creditor  having 
security  for  his  debt,  or  having 
made  any  attachment  in  London 
or  in  any  other  place,  by  virtue  of 
any  custom  there  used,  of  the 
goods  and  chattels  of  the  bankrupt, 
shall  receive  upon  any  such  secu- 
rity or  attachment  more  than  a 
rateable  part  of  such  debt,  except 
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soIidatioQ  Act).     [He  was  then  stopped  by  the  Court,  who 
called  on,] 

T.  Jones,  contra.  Neither  of  the  sections  referred  to 
applies.  This  is  an  execution  levied  by  seizure  before  an 
act  of  bankruptcy.  The  executions  contemplated  by  the 
133rd  section,  are  executions  levied  by  seizure  after  an  act 
of  bankruptcy,  the  validity  of  which  is  by  that  section  made 
dependent  upon  the  fact  of  sale  or  no  sale  before  the  fiat. 
This  is  shewn  by  the  use  of  the  words,  **  prior  act  of  bank- 
ruptcy." Prior  to  what?  To  the  seizure,  not  to  the  fiat. 
A  similar  construction  of  the  words  **  prior  act  of  bank- 
ruptcy," in  the  2  &  3  Vict.  c.  29,  was  adopted  by  this  Court 
in  Whiimore  v.  Robertson  (a). 

The  184th  section  is  confined  to  the  case  where  the 
creditor  not  only  has  security  at  the  time  of  the  act  of 
bankruptcy,  but  is  creditor  by  cognovit,  warrant  of  attorney, 
or  Judge's  order.  This  construction  of  the  184th  section 
is  similar  to  the  construction  given  to  the  108th  section  of 
6  Geo.  4,  c  16,  in  Godson  v.  Sanctuary  (b),  which  was  adopted 
by  this  Court  in  Whiimore  v.  Robertson,  and  by  the  Court 
of  error  in  Shey  v.  Carter  (c).  The  intention  of  sects. 
133  and  184,  of  the  late  act,  was  to  do  away  vrith  the  nice 
distinction  to  which  sect  108  of  6  Geo.  4,  c  16,  had  given 
rise,  and  to  lay  down  one  rule  for  creditors  by  cognovit, 
warrant  of  attorney,  or  Judge's  order,  and  another  for  credi- 
tors who  had  no  such  security,  who  might  seize  after  acts  of 
bankruptcy.  But  the  Legislature  intended  to  make  no  pro- 
vision, nor  was  any  needed,  for  those  who  are  not  creditors 
by  cognovit,  warrant  of  attorney,  or  Judge's  order,  who 
seize  before  an  act  of  bankruptcy.  These  creditors,  therefore, 
still  possess  all  their  common  law  rights. 

in  respect  of  any  executioo  or  ex-  for  adjudication  of  bankruptcy." 

tent  served  and  levied  by  seisure  (a)  8  M.  &  W.  463 ;  S.  C. 

and  sale  upon  any  mortgage  of  or  1  Dowl.  N.  S.  135. 

lien  upon  any  part  of  the  property  (&)  4  B.  &  Ad.  255 ;  S.  C.  I  N. 

of  such  bankrupt  before  the  date  &  M.  52. 

of  the  fiat  or  the  filing  of  a  petition  (c)  11  M.  &  W.  571 . 
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Pollock,  C.  B. — There  must  be  judgment  for  the  plain- 
tifife.  Sect  184  of  the  last  Bankrupt  Act  clearly  introduces 
a  new  state  of  things,  and  gets  rid  of  all  the  doubts  which 
formerly  existed.  Before  that  act  numerous  diflSculties 
arose  depending  upon  the  question  whether  the  seizure  was 
before  or  after  bankruptcy ;  but  the  intention  of  the  new 
provision  is  that  there  should  be  one  clear  rule,  applicable 
to  all  cases, — which  is,  that  in  order  to  entitle  the  execution 
creditor  to  the  benefit  of  his  judgment,  there  must  be  not 
only  a  seizure,  but  a  sale  also  before  the  petition  of  insol- 
vency. If  there  be  only  the  former,  he  must  come  in 
rateably  with  the  other  creditors. 


Pabke,  B. — I  am  entirely  of  the  same  opinion.  It  is 
clear  that  in  the  present  case  the  execution  was  defeated  by 
the  operation  of  sect.  184  of  the  late  act  An  execution,  at 
common  law,  must  have  been  levied  on  the  goods  which 
belonged  to  the  debtor  at  the  date  of  the  teste  of  the  writ. 
By  the  Statute  of  Frauds,  the  delivery  of  the  writ  to  the 
sheriff  was  made  the  time  from  which  it  bound  the  goods. 
But,  notwithstanding  that  act,  if  the  execution  debtor  became 
bankrupt  before  seizure,  the  creditor,  by  virtue  of  the 
21  Jac.  1,  c.  19,  s.  9,  and  the  later  Bankrupt  Acts,  lost  his 
right  under  the  execution.  These  statutes  are,  however, 
now  repealed,  and  if  no  new  provision  had  been  made,  this 
judgment  creditor  would  have  been  entitled  to  the  fruits  of 
his  execution.  But  the  effect  of  sect.  184  seems  to  me  to 
be  quite  clear :  the  execution  must  be  levied  ^^  by  seizure 
and  sale,"  otherwise  the  execution  creditor  is  entitled  only 
to  a  rateable  part  of  his  debt  with  the  other  creditors.  It 
is,  therefore,  unnecessary  to  consider  sect.  133.  The 
184th  section  is  certainly  somewhat  incorrectly  worded; — 
for  the  creditor,  as  he  is  called  at  the  commencement 
of  the  section,  ceases  to  be  a  creditor  after  sale  under 
the  execution ; — but  it  means,  that  no  person  who  has 
issued  an  execution  shall  derive  any  benefit  from  it,  unless 
he  not  only  seizes,  but  sells  before  the  fiat  or  filing  of  the 
petition. 
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Aldebson,  B. — I  am  of  the  same  opinion.    The  words  in    ^'^A  ^' 
sect  133,  "prior  act  of  bankruptcy,"  mean  prior  to  the  — ' — 

fiat.  and  Others 


9, 
COOFBB. 


Platt,  B.,  concarred. 

Judgment  for  the  Plaintifis. 


PeTRE,  Executrix,  &C.,  t?.  DuNCOMBE.  /a«ikiiy22,28. 

[Bail  Court.     Coram  JErkj  J.] 

Covenant  by  the  executrix  of  Edward  Robert  Petre.  A  surety  is 

The  declaration  stated,  that  by  an  indenture  dated  the  28th  interest  upon 

of  February,  1823,  and  made  between  the  defendant  of  the  feVw'b^n''^ 

one  part,  and  Edward  Robert  Petre  (the  testator)  of  the  5J"S^JijJ^''/f 

other  part, — after  reciting  a  prior  indenture  of  the  3rd  of  his  principal 
February,  in  the  same  year,  made  between  the  same  parties     The  plaintiff 

of  the  first  and  second  parts,  and  one  A.  D.  of  the  third  ^'defendant 

part,  whereby  the  defendant,  and  E.  R.  P.,  as  his  surety,  ^*^°?  *^®" 

had  covenanted  to  pay  A.  D.  an  annuity  of  616/1  13«.  4c/.,  A.  ananoaity, 

111  g%         ,  ,  1   the  defendant. 

by  equal  quarterly  payments  for  nmety-nme  years;  and  by  way  of  in- 
reciting  that  the  defendant  had  agreed  to  indemnify  K  R.  pf^nu^.^vo. 
P.  against  the  covenants  and  agreements  in  the  recited  canted  with 

hm  that  he 

indenture  contained ; — the  defendant  covenanted  with  the  would  pay  A. 
said  E.  R.  P.  to  pay  to  A.  D.  during  the  term  of  ninety-  and  oUemJ 
nine  years,  the  said  annuity  when  payable  as  aforesaid,  and  t^o  covenants 
to  perform  all  the  covenants,  &c.,  on  his  part  to  be  per-  deed,  and  also 

^  J    ^  conveyed  to 

formed,  &C.  the  plaintiff 

real  estates, 
with  power  by  sale  or  mortgage  to  raise  adeaoate  sums  to  indemnify  him  against  all  costs, 
charges,  damages  and  expenses  which  he  should  incur  by  his  being  surety.  The  plaintiff  was 
compeUed  to  pav  the  annuity,  and  after  several  pa3rments,  an  account  containing  these  was  sub- 
mitted to  the  aefendant,  with  interest  charged  upon  them  at  the  rate  of  5/.  per  cent,  and  a  balance 
stated,  which  the  defendant  acknowledged  to  be  correct,  and  "  recoverable  under  the  trusts  of 
the  deed  of  indemnity.**  In  an  action  upon  the  covenant  of  indemnity,  to  recover  these  and 
subsequent  sums  paid  by  the  plaintiff. 

Heldf  1,  that  interest  upon  the  payments  was  recoverable  as  damages;  and 
2,  that  in  estimating  the  damages,  the  jury  might  take  into  consideration  the  rate  of  interest 
stated  in  the  account  approved  of  by  the  defendant. 
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Breach,  that  the  defendant  did  not  after  the  making  of 
the  first  mentioned  indenture,  and  during  the  continuance 
of  the  term  of  ninety-nine  years,  pay  to  A.  D.,  &c.,  the 
said  annuity,  &c.,  when  it  became  payable;  but  on  the 
contrary  thereof,  after  the  making  of  the  fiirst  indenture, 
and  during  the  term,  &c.,  to  wit,  on  each  and  every  of  the 
days  appointed  for  the  payment  of  the  annuity  by  equal 
quarterly  payments,  in  the  year  1823,  and  on  each  and 
every  of  the  days  so  appointed  for  the  like  payments  in  the 
next  succeeding  twenty-four  years  after  that  year,  the 
defendant  made  default,  and  did  not  pay  to  A.  D.  the 
annuity  or  any  part  thereof;  and  the  whole  of  the  annuity 
payable  during  all  those  times  became  in  arrear  and  unpaid 
by  the  defendant,  the  same  amounting  in  the  whole  to  a 
large  sum,  to  wit,  1 5,262L  10^.,  contrary  to  the  first  inden- 
ture, and  the  defendant's  covenant  in  that  behalf.  By  reason 
whereof  £.  R.  P.  was,  after  the  days  when  the  same 
payments  so  to  be  made  had  elapsed,  and  after  the  defend- 
ant had  made  default  in  making  the  same  respectively,  to 
wit,  on,  &c.,  and  on  divers  days  and  times  afterwards,  and 
in  his  lifetime,  called  upon  and  obliged  to  pay,  and  did  then 
pay,  the  said  several  arrears  of  the  annuity,  which  the 
defendant  had  made  default  in  paying,  the  whole  amounting 
to  a  large  sum,  to  wit,  10,00021;  and  the  defendant  hath 
never  yet  repaid  £.  B.  P.,  or  the  plaintiff  as  his  executrix, 
or  otherwise,  the  same ;  and  thereby  £.  B.  P.  in  his  life- 
time, and  the  plaintiff  as  executrix  as  aforesaid,  have  respec- 
tively from  thence  hitherto  lost  and  been  deprived  of  the 
use  of  the  said  moneys,  and  of  all  the  interest,  gains,  profits, 
and  advantages  which  K  B.  P.  in  his  lifetime,  and  the 
plaintiff  as  executrix  as  aforesaid,  after  his  death,  might  and 
otherwise  would  have  derived  and  acquired  fi^om  the  using 
and  employing  the  same ;  and  £.  B.  P.  in  his  lifetime,  and 
the  plaintiff  as  executrix,  after  his  death,  have  been  and 
are  by  means  of  the  premises  otherwise  much  injured. 
To  the  plaintiff's  damage,  &c. 

The  defendant  suffered  judgment  by  default,  and  a  writ 
of  inquiry  was  executed  before  the  undersheriff  of  Mid- 


Petre 

V. 
DUNCOMBR. 
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dlesex,  on  the  15th  of  August,  1850.  The  particulars  of  ^-  ^-  fr  ^• 
demand  claimed  a  sum  of  6308/1  16^.,  for  payments  made 
by  the  plaintiff's  testatator  to  A*  D.,  on  account  of  the 
annuity,  and  S4ML  13*.  4rf.,  for  interest  upon  these  pay- 
ments. The  question  between  the  parties  at  the  trial  was, 
whether  the  defendant  was  liable,  under  the  terms  of  his 
covenant  with  the  plaintiff's  testator,  for  interest  upon  the 
payments,  as  well  as  for  the  payments  themselves.  By 
the  indenture  of  the  28th  of  February,  1823,  which 
contained  the  covenant  declared  upon,  certain  real  estates 
of  the  defendant  were  conveyed  to  £.  R.  P.,  and  his 
heirs,  &c.,  upon  trust  that  he  the  said  £.  B.  P.,  his 
heirs,  executors,  &c.,  should  indemnify  and  protect  himself 
and  themselves,  against  all  costs,  charges,  damages,  and 
expenses,  which  he,  &c,  should  incur,  by  reason  of  his 
having  become  surety  for  the  payment  of  the  annuity,  &c., 
and  for  the  observance  of  the  other  stipulations  contained 
in  the  recited  indenture,  and  on  the  part  of  the  defendant, 
&C.,  to  be  observed.  For  which  purpose  it  was  agreed  and 
declared  that  in  case  the  said  K  R.  P.,  his  heirs,  executors, 
&c.,  should  be  put  to  any  costs,  chains,  damages,  and 
expenses,  or  be  called  upon  to  pay  any  sum  or  sums 
whatsoever,  for  or  by  reason  of  his  having  become  such 
surety,  and  for  the  observance  of  the  other  stipulations 
contained  in  the  recited  indenture,  and  on  the  part  of  the 
defendant,  &c.,  to  be  observed ;  in  such  case,  and  so  often  as 
the  same  should  happen,  E.  R.  P.,  his  heirs,  executors,  &c., 
should  by  sale  or  mortgage  of  the  said  hereditaments  and 
premises  thereinbefore  covenanted  to  be  surrendered,  or 
out  of  the  rents  and  profits  thereof,  or  by  bringing  actions 
against  the  tenants,  &c.,  or  by  any  other  reasonable  ways 
and  means,  raise  such  sums  as  the  case  should  require,  and 
as  he  or  they  should  think  expedient;  and  apply  the  same, 
or  any  adequate  part  thereof,  in  satisfaction  and  discharge 
of  such  costs,  charges,  damages,  and  expenses,  as  £.  R.  P., 
his  heirs,  executors,  &c.,  should  sustain  by  reason  of  the 
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premises  hereinbefore  contained,  and  of  any  sums  which  he 
or  they  should  be  called  upon  to  pay  as  aforesaid. 

An  account  was  also  put  in  evidence  which  had  been 
submitted  to  the  defendant  on  the  14th  of  August,  1850, 
charging  him  with  the  various  payments  which  had  been 
then  made,  together  with  interest  on  the  same  at  five  per 
cent,  and  respecting  which  he  signed  the  following  memo- 
randum. **  The  foregoing  accounts  having  been  doly  exa- 
mined and  compared  with  the  vonchers,  and  found  correct,  I 
hereby  allow  and  confirm  the  same,  and  declare  the  balance 
due  to  Mr.  Petre,  to  be  761 U  ITs.  4d.,  which  with  the 
interest  due  thereon,  fix)m  the  period  up  to  which  these 
accounts  are  made  out,  I  admit  to  be  recoverable  under  the 
trusts  of  the  deed  of  indemnity,  dated  the  28th  of  Febmaiy, 
1823.'* 

No  written  demand  for  payment  had  been  made  so  as  to 
entitle  the  plaintifi^to  clidm  interest  under  the  3  &  4  Wm.  4, 
c  42,  8.  28. 

The  undersheriff  directed  the  jury,  that  in  considering 
the  amount  of  damages  they  might  include  interest  on  the 
payments  made ;  and  that  in  fixing  the  rate  of  interest, 
they  might  take  into  consideration  the  accounts  which 
the  defendant  himself  had  approved  oi^  and  in  wbidi 
the  rate  of  five  per  cent,  had  been  charged.  The  jury 
found  a  verdict  accordingly  for  the  amount  of  the  sums 
paid,  together  with  interest  thereon  at  five  per  cent. 

A  rule  having  been  obtained  in  last  Michaelmas  Term, 
calling  upon  the  plaintiff  to  shew  cause,  why  the  damages 
obtained  on  the  writ  of  inquiry  should  not  be  reduced  fix>m 
the  sum  of  975321  95.  4d,  to  the  sum  of  6308/1  I6s.; 


WUles  shewed  cause.  The  question  is  whether,  under  a 
covenant  to  indemnify  against  payments  which  a  surety 
may  have  to  make  in  consequence  of  the  default  of  the 
principal,  the  surety  is  entitled  to  recover  not  only  the  sums 
which  he  has  been  forced  to  pay,  but  also  interest  on  those 
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sums  by  way  of  damages:  and,  it  is  submitted,  that  he  is.     ^'i^cf  ^' 
The  general  rule,  no  doubt,  is,  that  interest  is  not  recoverable  ~ 


Petrb 
upon  debts,  unless  there  be  an  express  asreetnent  for  its  «. 

payment     But  that  rule  applies  only  where  the  creditor 

bad  the  power  of  stipulating,  at  the  time  of  the  contract, 

that  interest  should  be  payable.     It  is,  indeed,  less  a  rule 

of  strict  law  than  a  question  of  feet,  whether  it  was  the 

intention  of  the  contracting  parties  that  interest  should  be 

payable,     llius,  in  the  case  of  money  lent,  the  lender  has 

the  power  to  stipulate  for  interest  at  the  time ;  and  if  he 

omits  to  do  so,  the  Courts  hold  that  the  intention  of  the 

parties  was,  that  interest  should  not  be  payable.    But  where 

money  is  lent  under  circumstances  which  do  not  enable 

the  creditor  to  make,  at  the  time,  any  stipulation  for  interest, 

interest  is  recoverable  as  damages.     In  the  present  case  the 

plaintiff's  testator  was  compelled,  by  the  defendant's  default, 

to  make  these  payments,  and  he  had  not,  at  the  time  he 

parted  with  his  money,  any  opportunity  of  stipulating  that  he 

Bhould  have  interest  for  it     The  general  rule,  therefore,  is 

not  applicable  to  the  present  case.    So  where  a  party  selling 

an  estate  does  not  complete  the  contract  in  the  specified  time, 

the  purchaser  is  entitled  to  interest  for  the  time  that  the 

pordiase-money  has  been  kept  unemployed  for  the  special 

purpose  of  completing  the   contract     In  JEddawes  and 

Another  v.  Hopkins  (a),  which  was  an  action  for  goods  sold 

and  delivered.  Lord  Mansfield  held,  *^  that  though,  by  the 

coaunon  law,  book  debts  do  not  of  course  carry  interest, 

it  may  be  payable  in  consequence  of  the  usage  of  particular 

biBDches  of  trade ;  or  of  a  special  agreement ;  or,  in  cases 

of  l<Hig  deli^  under  vezadous  and  oppressive  circumstances, 

if  a  jury  in  their  discretion  shall  think  fit  to  allow  it**    In 

De  Bemales  v.  fFood  (b),  which  was  an  action  to  recover 

bttck  a  deposit  paid  upon  the  purchase  of  an  estate,  the 

vendor  of  which  was  not  able  to  make  out  a  good  title, 

tbe  plaintiff  declared,  allegii^  as  special  damage,  that 

(a)  1  DongL  375,  6.  (6)  3  Campb.  25S. 
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he  had  lost  the  use  of  his  money  ;  and  it  was  held 
by  Lord  Ettenboraugh^  that  he  was  entitled  to  interest  on 
the  deposit-money  from  the  time  that  the  purchase  ought  to 
have  been  completed.  That  case  was  confirmed  in  Far^ 
quhar  v.  Farky{a),  and  distinguished  from  the  case  of 
a  mere  loan  of  money.  In  HaringUm  v.  Hoggart  {b\  the 
action  was  brought  against  the  auctioneer,  who  was  a  mere 
stakeholder,  instead  of  the  vendor.  In  JExecutars  of  Fergus 
V.  Gore  (c),  A.  covenanted  to  indemnify  lands  settled  on  B., 
from  certain  debts,  the  interest  of  which  B.  was  afterwards 
obliged  to  pay ;  and  the  question  was,  whether  B.  was  entitled 
to  claim,  not  only  the  sums  which  he  had  paid,  but  also 
interest  thereon.  Lord  Redesdak  held,  that  B.  <'had  a 
right  to  claim,  under  the  covenant  of  indemnity,  whatever 
a  jury  would  give  in  the  shape  of  damages  in  the  case  of  an 
action  being  brought  on  the  covenant :  and  that  would  be 
the  amount  of  the  sum  he  was  compelled  to  pay  vnth 
interest  since  payment ;"  and  the  Court  decreed  accordingly. 
That  case  is  precisely  in  point. 

[He  also  contended  that  the  undersheriff's  direction  to 
the  jury,  that  they  might,  in  estimating  the  damages,  take 
into  consideration  the  rate  of  interest  which  the  defendant 
had  admitted  to  be  recoverable  under  the  trust  powers  of 
the  deed,  was  correct] 


Edwin  James,  and  Hance,  in  support  of  the  rule.  The 
undersheriff  was  wrong  in  directing  the  jury  that,  in  assess- 
ing the  damages,  they  might  give  interest  on  the  payments 
which  the  plaintifi^s  testator  had  made.  ^*  The  general 
common  law  rule  b,  that  the  law  does  not  imply  a  contract 
on  the  part  of  a  debtor  to  pay  interest  on  the  sum  he  owes, 
although  the  debt  may  be  of  a  fixed  amount,  and  may  have 
been  fi^quently  demanded.  Nor  is  interest  due  as  a  matter 
of  right,  even  in  the  case  of  written  instruments,  unless  they 
be  commercial  instruments  of  a  negotiable  nature,  such  as 


(a)    1    Moore,   322;   S.   C.   7 
TauDt.  592. 
{h)  1  B.  &  Ad.  577. 


(c)  1  Scho.  &  Lefr.  107,  109. 
(Irish  Rep.) 
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bills  of  exchange  and  promissory  notes ;"  Chit.  Contr.^  p.  558,     L.  M.^  P, 
4th  ed.     In  Hare  v.  Richards  (a\  the  Court  held,  that  ^— ^ — 

Peteb 

interest  was  not  payable  on  a  guarantee  for  a  debt ;  and  «. 

jRzrA,  J.,  in  giving  judgment,  referred  to  and  adopted  the  ^^^'^^o^bb. 
rule  laid  down  by  Abbott^  C.  J.,  in  De  HavUIand  v« 
Bawerbank  (i),  **  that  interest  ought  to  be  allowed  only  in 
cases  where  there  is  a  contract  for  the  payment  of  money  on 
a  certain  day,  as  on  bills  of  exchange,  promissory  notes ;" 
&C.,  **or  where,  from  the  course  of  dealing  between  the 
parties,  it  may  be  inferred  that  this  was  their  intention ;  or 
where  it  can  be  proved  that  the  money  has  been  used,  and 
interest  has  been  actually  made.  The  present  case,"  he 
adds,  **  does  not  fall  within  any  of  those  classes.  Mr.  Justice 
BuOer  once  held,  in  a  case  of  great  hardship,  that  interest 
might  be  recovered  on  a  policy  of  insurance;  but  the 
decision  was  never  approved  o£  In  AmoU  v.  Bedfem  (e), 
this  Conrt  thought  that  the  plaintiff  was  entitled  to  interest 
in  the  shape  of  damages  on  a  Scotch  judgment,  because 
the  judgment  carried  interest  in  Scotland.  But  though  I 
coincide  in  the  propriety  of  that  decision,  there  are  some 
general  expressions  in  the  judgment  in  which  I  am  not 
disposed  to  concur."  [jErfc,  J. — I  observe,  however,  that 
THndalf  C.  J.,  says,  in  that  case :  *^  If  this  had  been  a  direct 
guarantee  for  the  payment  of  a  bill  of  exchange,  the  defend- 
ants would  have  been  in  the  same  situation  with  respect  to 
interest  as  a  party  to  the  bill"  I  am  at  a  loss  to  see  how  the 
fiurt  that  the  guarantee  is  for  the  payment  of  a  bill  of 
exchange,  should  place  the  plaintiff  in  a  better  situation 
than  if  it  were  a  guarantee  for  the  payment  of  money  only. 
Is  there  any  case  which  shews  that  an  accommodation 
acceptor  who  pays  the  bill,  cannot  recover  interest  against 
the  drawer  in  an  action  of  assumpsit  stating  the  facts  ?] 
There  is  no  authority  to  that  effect,  but,  it  is  submitted,  he 

(a)  7  Bing.  254,257;  S.  C.  5         (c)  3BiDg.353;  S.C.llMoore» 
M.  &  P.  35.  209 ;  2  C.  &  P.  88. 

(6)  1  Campb.  50. 
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could  not.  [JErJe,  J. — In  Du  BeUmx  v.  Lord  Waterpark  {a\ 
which  was  an  action  on  a  promissory  note  more  than  twenty 
years  old,  the  Court  held,  after  verdict,  that  the  jury  were 
not  bound  to  give  interest  on  it  I  have  always  considered 
that  an  anomalous  case.]  In  Higgins  v.  Sargent  (6),  cove- 
nant was  brought  upon  a  policy  of  insurance  upon  the  life 
of  A.,  payable  six  months  after  proof  of  his  death ;  and  it 
was  held,  that  interest  upon  the  principal  insured,  fi'om  the 
expiration  of  six  months  after  proof  of  the  death  of  A.,  was 
not  recoverable.  Abbott^  C.  J.,  in  delivering  judgment, 
there  says,  '*It  is  now  established  as  a  general  principle,  that 
interest  is  allowed  by  law  only  upon  mercantile  securities, 
or  in  those  cases  where  there  has  been  an  express  promise 
to  pay  interest,  or  where  such  promise  is  to  be  implied  fixmi 
the  usage  of  trade  or  other  circumstances.**  The  other 
Judges  expressed  a  similar  opinion.  In  Page  v.  Nnoman  (c), 
A.,  being  indebted  to  B.,  promised  to  pay  to  B.  within  six 
months  after  A.  should  return  bom  France ;  and  it  was  held, 
that  no  interest  was  recoverable  upon  the  debt,  either  from 
the  lapse  of  six  months  after  A.'s  return,  or  fit>m  the  time  of 
endeavouring  to  obtain  payment.  Lord  Tenterden  there 
says,  '^  I  think  that  we  ought  not  to  depart  from  the  long 
established  rule,  that  interest  is  not  due  on  money  secured 
by  a  written  instrument,  unless  it  appears  on  the  face  of  the 
instrument  that  interest  was  intended  to  be  paid,  or  unless 
it  be  implied  ft'om  the  usage  of  trade,  as  in  the  case  of 
mercantile  instruments.^  In  Foster  and  Others  v.  Weston  (</), 
it  was  held,  that  a  deed,  by  which  the  defendants  bound 
themselves  to  pay  1500/.  to  R.,  in  goods,  by  three  payments 
of  50021,  at  three,  five,  and  seven  months,  did  not  carry 
interest.  In  Anderton  v.  Arrowsmith  {e\  the  defendant 
conveyed  an  estate,  with  a  covenant  for  quiet  enjoyment. 


(a)  1  D.  &  R.  16. 
{H)  2  B.  &  C.  34S. 
(c)  9  B.  &  C.  378,  381 ;  S.  C. 
4  M.  &  R.  305. 


(d)  6  BiDg.  709 1  S.  C.  4  M. 
&  P.  689. 

(e)  2  P.  &  D^  408. 
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and  also  gave  an  indemnity  bond^  with  sureties  against     ^',^lf  ^' 

all  claimsy  demands,  damages  and  expenses  whatsoever.  — r 

The  plaintiff,  having  been  obliged  to  pay  the  arrears  of  an  v. 

annuity  chaiged  on  the  estate,  sued  on  the  bond  to  recover 
back  the  interest  with  the  judgment ;  and  it  was  held,  that 
he  was  not  entitled  to  recover.  [£!rle,  J. — There  the  jury 
found  that  the  plaintiff  had  been  negligent  in  not  pre** 
vtously  suing  the  sureties  on  the  bond.]  So  here  Petre,  if 
entitled  to  interest  at  all,  had  no  right  to  suffer  the  interest 
to  accumulate  for  upwards  of  twenty  years  without  suing* 
He  might  have  proceeded  under  the  power  of  sale.  [  J?r&,  J. 
— I  do  not  see  that  the  plaintiff  has  been  guilty  of  any 
want  of  diligence  in  prosecuting  her  claim,  or  that  she  might 
have  got  her  money  before  if  she  had  used  due  diligence.] 
The  case  of  Executors  of  Ftrgva  v.  Gore  (a),  cited  by  the 
plmntifl;  appears  to  have  proceeded  upon  the  erroneous 
assumption  that  a  jury  would,  in  such  a  case,  be  directed 
to  give  interest  by  way  of  damages. 

But  even  if  interest  be  recoverable,  the  undersheriff  was 
wrong  in  telling  the  jury  that  they  might,  in  estimating  the 
damages,  take  into  consideration  the  memorandum  signed 
by  the  defendant :  for  that  document  had  reference  only  to 
the  power  of  sale;  and  although  it  might  be  evidence 
to  shew  the  rate  to  be  charged  as  against  the  real  estates,  it 
had  no  reference  to  the  personal  liability  of  the  defendant 

Cut.  adv.  vult. 

Erlb,  J. — In  this  case  the  measure  of  damages  for  a 
breach  of  the  covenant  of  the  principal  debtor  to  pay 
money,  whereby  the  surety  became  liable,  and  was  com* 
pelled  to  pay  in  his  stead,  is  the  point  to  be  ascertained; — 
the  surety  contending  that  he  is  entitled  to  interest  on  the 
money  which  he  was  so  compelled  to  pay.     And  it  appears 

(a)  1  Scho.  &  Lefir.  107,  109,  (Irish  Rep.) 

I  2 
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Folume  II, 
1851. 

Petre 

V. 
DUNCOMBK. 


to  me,  that  as  the  damages  ought  to  indemnify,  and  as  the 
-  surety  has  been  damnified  by  losing  the  interest  of  the 
money  which  he  so  paid,  he  is  entitled  to  interest.  This 
view  is  confirmed  by  De  Bemalet  v.  Wood{a)\  Farquhar 
V.  Farley  (i) ;  and  Fxecutors  ofFergva  v.  Gfirt  (c). 

The  cases  upon  direct  contracts  for  the  payment  of 
moneyi  which  omit  mention  of  interest,  are  well  distin- 
guished^ on  the  ground  that  the  intention  of  the  pardes  is 
presumed  to  be  expressed  in  the  terms  of  their  contract. 

Then,  if  interest  is  due,  the  question  of  amount  remains; 
and  I  see  no  misdirection  in  the  Judge  leaving  it  to  the 
jury  to  say  whether  they  would  give  SU  per  cent.,  con- 
sidering the  account  in  which  the  defendant  had  agreed  to 
allow  that  rate.  The  allowance  by  the  defendant  of  that 
rate  was  equally  admissible,  whether  he  intended  that  it 
should  be  obtained  from  the  proceeds  of  the  trust  property, 
or  that  it  should  be  paid  by  himsel£ 


Rule  dischaif;ed. 


(a)  3  Caxnpb.  25S. 
(6)  1  Moore,  323. 


(c)  1  Scho.  &  Lefr.  107,  (Irish  Rep.) 
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L.  M.  ^  P. 
1851. 


Reoina  v.  Joseph  Charlbsworth  and  Others,  Esqs.,      janmuyZi. 
Justices  of  the  West  Riding  of  the  County  of  York. 

[Bail  Court.     Coram  JErle,  J.] 


an  in- 
formation for 


A  RULE  had  been  obtained  in  last  Trinity  Term,  calling  Upon  i 
upon  J«,»ph  Cl»*..««h,  E«,..  «,d  .wo  others  j»rtce,  ^i:^^ 
of  the  West  Ridine  of  the  county  of  York,  and  on  William  *  beer  house 

^  *f  '  until  eleven 

Eamshaw,  to  shew  cause  why  the  said  justices  should  not  at  night,  con. 
adjudicate  upon  an  information  exhibited  by  John  Earn-*  3  sJa  vict^ 
shaw  before  them  against  William  Eamshaw,  for  keeping  ii' Speared' 
his  house  open  for  the  sale  of  beer,  in  and  at  his  house  that  the  house 

•  .  ...  ^"^^  situated 

situate  in  the  township  of  Cartworth,  in  the  said  riding,  in  the  township 

after  the  hour  of  ten  o'clock  in  the  evening  of  the  30th  of  TOnt^ned!  m- 

April,  1850,  contrary  to  the  statutes.  U^'"^lh^en. 

The   following  fects  appeared    upon    the   affidavits   in  tary  census, 

less  than  2,500 

support  of  the  application.     At  a  petty  sessions  held  at  inhabiunts; 
Holmfirth,   in  the  West  Riding,  William   Eamshaw  ap-  ^^J[^  ^ 
peared  to  answer  an  information  exhibited  against  him  fi^^J^t^ 
for  keeping  his   house  open  for   the  sale   of  beer  after  comprised 

•  11  •   ,  ,  .  .  n     ,       parts  of  three 

ten   o  clock   at  night,  contrary  to   the   provisions  of  the  townships, 
3  &  4  Vict.  c.  61,   s.   15.     The  defendant's  house  was  iS^^aS"*^' 
situated  at  Holmfirth,  which  was  not  a  township,  parish,  *fP]|f*^° . 
or  place  maintaining  its  own  poor,  nor  a  polling  place,  or  inhabitants 

under  a  dis* 
tinct  name, 
containing  more  than  2,500  inhabitants,  but  haring  no  local  rights  peculiar  to  itself,  and  that 
it  was  not  included  in  the  parliamentary  census.  The  application  for  the  beer  license  described 
the  applicant  as  "  dwelling  in  a  house  in  H.,  in  the  townsnip  of  C.**  The  certificate  of  character 
was  signed  by  six  "  inhautants  of  the  township  of  C,"  and  the  certificate  of  the  overseer  was 
signed  by  the  description,  overseer  "of  the  township  of  C.**  The  license  was  to  keep  open 
the  house  till  ten  o'clock  at  night.  The  Justices  havmg,  in  order  to  obtain  the  opinion  of  this 
Court,  refused  to  adjudicate, 

^eU,  on  a  rule  under  the  11  &  12  Vict  c.  44,  s.  5,  requiring  the  justices  to  do  so, 

1 ,  That  as  the  justices  had  only  refused  to  adjudicate  in  order  to  raise  the  point  in  a  convenient 
form  for  the  opinion  of  this  Court,  and  as  the  facts  were  stated  on  which  they  so  refused,  this 
Court  would  decide  whether  they  had  done  right  in  refusing  to  convict. 

2,  That  H.  was  a  **  place**  containing  more  than  2,500  inhabitanU,  within  the  meaning  of 
the  ISth  section. 

And  3,  That  upon  this  information  it  was  immaterial  to  what  time  the  license  allowed  the 
house  to  be  kept  open. 


H8  CA8E8  OM   POniTS  OF   PEACTICE^   && 

Foiumg  II     situate  within  one  mile  from  any  polling  place  used  at  the 

— r ' —  last  election  for  any  town  having  a  population  of  2,500,  or 

V,  returning  a  member  or  members  to  Parliament ;  but  it  was 

wom,"^  one  of  the  polling  places  for  the  West  Biding.  It  was 
jSi^^^  situated  in  parts  of  three  townships,  namely,  Wooldale, 
Cartworth,  and  Upperthong;  the  two  former  of  which  were 
in  the  parbh  of  Kirkburton,  and  the  last  in  the  parish  of 
Almondbury.  Each  of  these  townships  maintained  its  own 
poor.  The  defendant's  house  was  situated  in  that  part 
of  Holmfirth  which  was  in  Cartwordi,  which  township 
contained  less  than  2,500  inhabitants,  according  to  the 
last  parliamentary  census;  but  the  parish  of  Kirkburton, 
of  which  it  formed  a  part,  contained  upwards  of  20,000. 
The  limits  and  boundaries  of  Holmfirth  were  unde- 
fined ;  and  there  was  no  mode  of  ascertaining  the  amount 
of  population  according  to  the  parliamentary  census,  as 
the  census  had  been  taken  in  the  separate  townships. 
The  population,  however,  of  Holmfirth  was  estimated 
at  upwards  of  2,500  inhabitants.  In  the  defendant's 
application  for  a  beer  license,  he  described  himself  as 
''dwelling  in  a  house  in  Holmfirth,  in  the  township  of 
Cartworth,  in  the  parish  of  Kirkburton,  in  the  county  of 
York ;"  and  the  certificate  to  character  was  signed  by  six 
persons,  who  described  themselves  as  **  inhabitants  of  the 
township  of  Cartworth,"  and  the  defendant  as  ''dwelling 
in  Holmfirth,  in  the  said  township."  The  certificate  of  the 
overseer  was  that  of  the  "  overseer  of  the  township  of  Cart- 
worth."  The  license  required  that  the  defendant's  house 
should  be  closed  at  ten  o'clock  at  night  Upon  this  evi- 
dence the  defendant  contended  that,  taking  Holmfirth 
either  as  a  "place*  containing  a  population  exceeding 
2,500  inhabitants,  or  as  part  of  the  parish  of  Kirkburton, 
which  contained  upwards  of  20,000  inhabitants,  "he  was 
entitled  to  keep  his  house  open  until  eleven  o*clock  at  night, 
under  the  3  &  4  Vict,  c  61,  s.  15.  "  After  the  said  case 
had  been  fully  heard,"  the  affidavit  proceeded  to  state, 
"  and  the  proofs,  admissions,  and  allegations  on  both  sides 
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duly  considered,  the  said  justices  refused  to  adjudicate  on    ^-  ^*  9r  ^* 


1851. 


Rbgina 

V. 

J.  Charlss- 


tbe  said  case,  and  delivered  the  following  as  the  unani- 
mous judgment  of  the  Court :  *  That  although  there  is  no 
return  of  the  census  of  Hohnfirth,  nor  is  HolmBrth  easily  ioBra^S^i 
definable,  nor  is  it  a  parish  or  township  maintainin;;  its  jndOiliefi, 
own  poor,  nor  extra  parochial,  yet  masmuch  as  tho  part 
generally  known  as  Holmfirth  is  believed  to  contain  a 
population  of  upwards  of  2,500,  and  the  defendant's  house 
being  in  that  part  (although  in  a  township  with  a  less 
population  than  2,500X  the  Court  has  a  doubt  whether  it 
might  not  be  considered  as  a  places  upon  the  construction 
of  the  words  of  the  3  &  4  Vict.  c.  61,  &  15;  and  that  sec- 
tion being  penal,  the  benefit  of  the  doubt  is  given  to  the 
defendant,  and  the  Court  refuse  to  adjudicate,  leaving 
prosecutor,  if  he  think  proper,  to  apply  to  the  Court  of 
Queen's  Bench  for  a  mandamus.' " 
No  affidavits  were  used  in  answer. 

Paghley  shewed  cause,  on  behalf  of  the  j  ustices  (a).  First, 
the  justices  have  come  to  a  decision  on  the  facts  of  this  case, 
and  this  Court  will  not  interfere  vrith  it  The  cases  ofReff.  v. 
7%tf  Justices  of  the  West  Biding  of  Yorkshire  (6),  and  Reg.  v. 
The  Recorder  of  Liverpool  (c),  are  authorities.  In  the  first, 
the  justices  in  petty  sessions  had  allowed  accounts  which 
were  complained  o^  and  this  Court,  after  deciding  that  no 
appeal  lay,  refused  a  mandamus  to  the  justices  to  review 
the  allowance;  although  the  justices  themselves  deposed 
that  they  had  not  entered  fully  into  the  case,  being  under 
the  impression  that  an  appeal  lay  to  the  quarter  sessions, 
and  that  the  case  involved  important  questions  of  law.  In 
the  latter  case,  the  Recorder,  upon  an  appeal  against  a 
sanatory  rate,  decided  that  he  was  bound  by  a  local  act  to 
allow  the  rate,  upon  proof  that  it  corresponded  with  the 
poor  rate  of  the  year  preceding,  and  accordingly  dismissed 
the  appeal ;  and  thb  Court  held  that  this  was  a  decision 

(a)  Wmam  Barnskaw  did  not  {b)  1  Q.  B.  624. 

shew  cause.  (c)  I  L.,  M.  k  P.  682. 
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Volume  II.     upon  the  hearing  of  the  appeal,  and  that  it  had  no  power 

*• — '■ —  to  issue  a  mandamus,  whether  the  construction  put  upon 

».  the  act  were  right  or  wrong.    It  is  true,  that  here  the  appli- 

woETH?E^  cation  is  for  a  rule  under  the  11  &  12  Vict  c.  44,  s.  5,  and 
j°**-^^T.'    ^^^  ^^^  ^  mandamus ;  but  the  principle  is  the  same. 

But  even  if  the  Court  has  power  to  review  the  decision  of 
the  justices,  that  decision  is  correct  The  question  is,  what 
is  meant,  in  the  3  &  4  Vict  c.  61,  s.  15,  by  a  **  place,"  "  the 
population  of  which,  according  to  the  last  parliamentaiy 
census,  shall  exceed  two  thousand  five  hundred  "(a)?  It  is 
submitted  that  Holmfirth  is  a  '*  place"  containing  more  thao 
2,500  inhabitants  within  the  meaning  of  that  section.  The 
intention  of  the  Legislature  seems  to  have  been,  to  divide 
the  licensed  beer  houses  into  three  classes,  allowing  them 
to  be  kept  open  later  according  to  the  density  of  the 
population  by  which  they  were  surrounded.  Holmfirth 
is  not,  indeed,  mentioned  in  the  parliamentary  census,  but 
it  contains  at  least  2,500  inhabitants ;  and  at  any  rate  it 
is  in  the  parish  of  Rirkburton,  which  contains  upwards  of 
20,000.  It  does  not  support  its  own  poor,  it  is  true;  but  it 
is  not  necessary  that  it  should  do  so.  It  is  a  '*  ville,"  or 
town :  **  Villa  est  ex  pluribus  mansionibus  vicinata,  et  col- 


(a)  That  section  enacts,  "  that 
no  person  licensed  to  sell  beer  or 
cider  by  retail  ander  the  said  re- 
cited acts  or  this  act  shall  have 
or  keep  his  house  open  for  the 
sale  of  beer/'  &c.,  "before  the 
hour  of  ^VQ  of  the  clock  in  the 
morning  nor  after  twelve  of  the 
clock  at  night  of  any  day  in  the 
week  in  the  cities  of  London 
or  Westminsteft  or  within  the 
boundaries  of"  the  metropolitan 
boroughs ;  "  nor  after  eleven  of 
the  clock  within  any  parish  or 
place  within  the  bills  of  mortality, 
or  within  any  city,  cinque  port, 
town  corporate,  parish,  or  place, 
the  population  of  which,  accord- 


ing to  the  last  parliamentary  cen- 
sus, shall  exceed  two  thousand 
^vt  hundred,  or  within  one  mile 
to  be  measured  as  aforesaid,  from 
any  polling  place  used  at  the  last 
election  for  any  town  having  the 
like  population,  and  returning  a 
member  or  members  to  Parlia- 
ment, nor  after  ten  of  the  clock 
in  the  evening  elsewhere ;"  **  and 
if  any  such  person  shall  keep  his 
house  open  for  selling  beer,"  &c., 
"  at  any  time  other  than  as  herein- 
before prescribed  and  directed, 
such  person  shall  forfeit  the  sum 
of  forty  shillings  for  every  offence, 
and  every  separate  sale  shall  be 
deemed  a  separate  offence." 
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lata  ex  pluribus  viciDb;"  Co.  LitL  115  b.  It  may  be  said, 
that  Eamshaw  was  by  his  license  only  authorized  to  keep 
his  house  open  till  ten  o'clock.  The  license,  however,  is 
conferred  under  the  first  section,  which  does  not  require 
that  the  hour  of  closing  should  be  stated  in  it  Besides, 
the  information  is  not  for  keeping  his  house  open  con- 
trary to  the  terms  of  his  license,  but  for  keeping  it  open 
beyond  the  times  prescribed  by  the  15th  section;  and 
whether  the  defendant  has  been  properly  licensed  or  not  is 
immaterial.  The  15th  section  is  a  penal  clause,  and  penal 
clauses  are  not  to  be  extended  by  construction ;  Jenkznson 
▼.  Thomas  (a);  Proctor  ▼.  Mamwaring  {b)  \  Griffith  v. 
Harries  (c).  The  words  **  according  to  the  last  parliament- 
ary census,"  must  be  taken  to  refer  to  the  time  at  which  it 
should  be  sufficient  to  prove  that  it  contained  the  proper 
number  of  inhabitants.  [He  referred  also  to  Doe  d.  Rkhard' 
son  V.  Thomas  {d\  and  Reg.  v.  Kensington  («).] 


1851. 
Reoina 

9. 

J  Chables- 

WORTH,  Esq. 
andOUiers, 
JiiBtioet,  &c. 


Pickering,  in  support  of  the  nile.  The  justices  only 
decided  this  case  so  far  as  was  necessary  in  order  to  obtain 
the  opinion  of  this  Court  upon  the  construction  of  the 
15th  section.  In  the  cases  cited,  the  Courts  below  assumed 
to  decide,  and  the  application  to  this  Court  was  by  way  of 
appeaL  Those  decisions,  therefore,  are  not  authorities 
against  this  application  to  review  the  decision  of  the 
justices. 

Holmfirth  does  not  come  within  any  of  the  descriptions 
in  the  second  class  in  the  15th  section,  the  houses  in  which 
may  be  kept  open  till  eleven  o'clock  at  night  It  appears  that 
that  part  of  Holmfirth  in  which  the  house  in  question  is 
situate  is  within  the  township  of  Cartworth,  and  that  Cart- 
worth  contained  less  than  2,500  inhabitants,  accordmg  to 
the  last  parliamentary  census.     Eamshaw  has  treated  him- 


(a)  4  T.  R.  665. 
{b)  3  B.  &  A.  145. 
(c)  2  M.  &  W.  335. 


id)  9  A.  &  E.  556;  S.  C.  1  P. 
&  D.  578. 

(e)  12Q.  B.  654. 
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Regina 
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J.  Chaalbs- 

WORTH*  El^ 

andOthen, 

JllltiOM»&Oi 


self  throughout  as  residing  in  the  township  of  Cartworth. 
In  his  application  for  a  license,  under  11  Geo.  4  &  1  Wnu  4, 
a  64,  s.  2,  he  so  describes  himself.  The  certificate  re- 
quired bj  4  &  5  Wm.  4,  c.  85  of  six  resident  inhabitants  of 
the  parish,  township,  or  place  in  which  the  house  is  carried 
on,  is  signed  by  six  inhabitants  ^'of  the  township  of  Cart- 
worth  ;**  and  the  certificate  required  bj  3  &  4  Vict  c.  61, 
s.  2,  from  '*  the  overseer  of  the  township,  parish,  or  place  in 
which  he  resides,**  is  signed  by  the  oTcrseer  "  of  the  town- 
ship of  Cartworth."  The  license,  too,  is  only  to  keep  his 
house  op6n  till  ten  o'clock.  He  could  not,  therefore^  be 
heard  to  contend  before  the  justices  that  the  house  in  ques- 
tion was  not  within  the  township  of  Cartworth.  [He  referred 
to  the  11  Gea  4  &  1  Wm.  4,  c.  64,  s.  32.  ElUatt  ▼.  The 
South  Devon  Railway  Company  (a)  was  also  referred  to  in 
the  course  of  the  argument.] 

Cur.  adv.  vuU. 


Erle,  J. — This  was  a  motion  for  a  rule  to  justices  to 
adjudicate  upon  an  information  for  keeping  a  licensed  beer 
house  open  till  eleven  o'clock. 

The  justices,  for  the  purpose  of  raising  the  point  for  the 
opinion  of  this  Court  in  a  convenient  form,  refused  to  adju- 
dicate ;  but  at  the  same  time  the  &cta  on  which  they  acted 
are  stated,  and  upon  those  facts  I  am  of  opinion  that  the 
justices  were  right  in  refusing  to  convict 

In  support  of  the  infonnation  it  appeared,  that  the  license 
is  for  a  house  in  the  township  of  Cartworth,  having  a  popi»- 
lation  less  than  2,500,  and  by  the  license  it  is  declared  that 
the  house  is  not  to  be  kept  open  after  ten. 

For  the  defendant  it  appeared,  that  the  house  was  in  a 
place  called  Holmfirth,  having  a  population  exceeding 
2,500.  The  place  so  called  comprises  parts  of  three  town- 
ships,— (Cartworth  being  one),  each  of  which  maintains  its 


(a)  2  Ezch.  725. 
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own  poor  separately; — ^but  has  no  local  rights  peculiar  to    L.  M,^  P. 

itael^  being  an  aggregation  of  houses  and  inhabitants  which  — • — 

has  receiTed  a  separate  name;  and  being  so»  I  think  it  is  a  v. 

•«  place"  in  which  the  house  may  be  kept  open  till  eleven,    Voirit  EmT 
within  3  &  4  Vict.  c.  61,  s.  15.  ?^^^ 

The  limitation  of  time  for  keeping  the  house  open  is 
fixed  with  reference  to  the  wants  of  a  dense  population; 
and  the  enactment  is  an  endeavour  to  give  a  description  of 
the  places  in  which  the  requisite  degree  of  density  may  be 
expected  to  be  found,  rather  than  a  precise  definition.  It 
resembles  the  enactment  relating  to  towns  in  the  Railway 
Acts,  which  received  an  exposition  in  JElHott  v.  The  South 
Devon  Railway  Company. 

In  the  neighbourhood  of  the  metropolis,  the  limit  is  mid- 
ni^t ;  in  places  with  the  lai^er  population,  eleven  o'clock, 
and  elsewhere,  ten.  The  collection  of  inhabitants  to  the 
required  number  in  a  place  having  a  name  denoting  such 
collection,  is  the  governing  &ct ;  and  no  regard  is  had  to 
the  maintenance  of  the  poor,  the  appointment  of  a  constable, 
or  any  such  matter. 

The  definition  of  ''place*"  in  the  interpretation  clause, 
II  Gea  4  &  1  Wm.  4,  c  64,  s.  32,  throws  no  light,  as 
*^^iace^  varies  in  meaning  according  to  the  word  which 
accompanies  it ;  and  in  the  section  now  under  consideration 
two  words,  capable  of  giving  it  difierent  meanings,  accom- 
pany it,  viz.,  ''town  corporate''  and  "parish." 

The  section  relating  to  the  grant  of  a  license  refers  to 
oe^bours  jointly  rated  to  the  poor;  but  the  enactments 
defining  the  neighbours  who  may  guarantee  the  fitness  for 
El  license,  are  wholly  unconnected  in  meaning  with  sections 
regulating  the  hours  of  accommodation  which  may  be 
requisite. 

The  reference  to  the  parliamentary  census  does  not  assist 
the  informant,  for  although  Holmfirth  is  not  separately 
oientioned  in  the  census,  still  it  is  to  be  gathered  from  the 
statute  that^other  places,  which  are  not  so  mentioned,  are 
capable  of  giving  a  right  to  keep  open  to  the  later  hour. 
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Lastly,  as  this  is  not  an  information  for  infiinging  a 
license,  the  terms  of  it  restricting  the  defendant  to  the  hour 
of  ten  are  of  no  avail  to  support  this  information. 

Rule  discharged,  with  costs. 


January  2^.        TUB    KILKENNY    AND    GrEAT    SOUTHERN   AND    WESTERN 

Railway  Company  v.  Fielding  and  Suakespearb, 
Executors  of  Sir  William  Fielding,  deceased. 


lo  an  action 
by  an  Irish 
RiulwBT  Com- 
pany who  had 
no  propert?  m 
f^gland,  the 
Court  required 
the  plaintiflb 
to  give  secnrity 
for  cottt,  al- 
though it  ap- 
peared that 
four-fifths  of 
the  share- 
holders resided 
in  England, 
against  whom 
the  defendants 
might  proceed, 
under  the  36th 
section  of  the 
Companies 
Clauses  Con- 
solidation Act 
(8  &  9  Vict. 
c.l6\  if  there 
could  not  be 
found  sufficient 
property  of  the 
company  to 
satisfy  his 
costs. 


[In  the  Exchequer. 

Coram  Pollock^  C.  B.y  Parke,  B.y  AldersoUy  B.,  and 

Piatt,  B.] 

1  HIS  was  a  rule,  calling  upon  the  plaintiffs  to  shew  cause 
why  proceedings  should  not  be  stayed  until  the  plaintifib 
g^ve  security  for  costs. 

It  appeared  upon  the  affidavits,  that  the  action  was 
brought  against  the  defendants,  as  executors  of  Sir  W. 
Fielding,  deceased,  to  recover  102L  \0s.,  the  amount  of  a 
call,  which  had  been  made  during  his  lifetime,  upon  205 
shares  in  the  Kilkenny  and  Great  Southern  and  Western 
Railway  Company,  of  which  he  was  the  holder.  The 
company  was  established  by  statute  9  &  10  Vict  c.  ccclz., 
in  which  the  Companies  Clauses  Consolidation  Act  (8  &  9 
Vict  c.  16,)  is,  by  sect  1,  embodied.  The  company  once 
had  an  office  in  Dclahay  Street,  Westminster,  where  its 
business  used  to  be  transacted ;  but  it  had  for  some  time 
before  the  commencement  of  this  action  ceased  to  carry 
on  operations,  and  had  at  present  no  office  or  property 
either  in  England  or  Ireland.  Four-fifths  of  the  share- 
holders were  resident  in  England.  An  application  similar 
to  the  present  had  been  made  to  Plait,  B.,  at  Chambers, 
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who  refused  to  make  any  order,  upon  the  ground  that  no     ^' ^-  *  ^• 

part  of  the  property  or  effects  of  the  company  was  beyond  ~ ~ — 

the  jurisdiction  of  the  Court,  and  that  the  principal  share-  Railway  Co.* 
holders  were  resident  in  England  Pibijdino 

ud  Another. 

Watson  and  WiHes  shewed  cause  (a).  The  plainti£&  are 
not  a  foreign  company.  What  property  they  have  is  in 
England,  and  there  is  no  pretence  for  calling  them  an  Irish 
Company,  except  that  Ireland  is  the  field  for  their  future 
operations.  But,  even  if  they  be  a  foreign  company,  they 
ought  not  to  be  compelled  to  give  security  for  costs.  If 
they  were  an  ordinary  corporation,  the  fact  of  some  of  its 
members  being  in  England  would  probably  be  no  answer 
to  the  present  application;  The  Limerick  and  Waterford 
RaUtoay  Company  v.  Praser  (&)•  But  they  are  a  company 
subject  to  the  provisions  of  the  Companies  Clauses  Consoli- 
dation Act;  the  36th  section  of  which  provides,  that  if  there 
cannot  be  found  sufficient  property  of  the  company  whereon 
to  levy  execution  against  the  goods  of  the  company,  execu- 
tion may  issue  by  leave  of  the  Court,  against  a  shareholder. 
\£^  therefore,  the  p]ainti£&  should  &il  to  pay  any  costs  which 
they  may  incur,  the  defendants  have  a  remedy  against  those 
shareholders  who  are  in  England.  The  case  resembles 
those  where  one  of  several  plaintifib  is  in  England,  but  the 
others  are  abroad ;  there  the  Court  does  not  require  that 
security  for  costs  should  be  given ;  2  CkU.  Archb.  1230, 


(a)  Wat9(m  first  argued  that 
the  Court  would  not  entertain 
the  application^  as  it  had  been 
heard  and  disposed  of  by  Plaits 
B.,  at  ChamberSt  citing  Tadman 
▼.  Wood,  4  A.  &  E.  1011.  The 
Goort,  however,  overruled  the 
objection,  saying,  that  in  all 
cases  where  a  Judge  at  Cham- 
hers  acts  as  deputy  of  the  Court 
— thai  is*  disposes  of  applica- 
tions, which,  but  for  the  press  of 
business,  would  be  entertained  by 
ihe  Court— tiie  Court  wiU  review 


his  decision ;  but  that  where  the 
Judge  at  Chambers  acts  under 
a  special  and  substantive  autho- 
rity given  to  him  by  statute  it  is 
otherwise;  referring  to  Pike  v. 
Daois,  6  M.  &  W.  546;  S.  C.  8 
Dowl.  387»  and  CUbbons  v.  SpaJd" 
mg,  2  Dowl.  746,  N.  S. ;  S.  C.  11 
M.  &  W.  173.  See  also  Oraham  v. 
ComM,  1 L.,  M.  &  P.  438 ;  contrii, 
Robhuon  v.  Bmrhidge,  id.  94. 

{ft)  4  Bing.  394 ;  S.  C.  1  M. 
&  P.  23. 
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Fobtm  11.     8th  ed.  In  M*C(mnett  v.  Johnston  (a\  the  Court  of  Queen's 
Bench  refused  to  require  security,  although  the  only  plain- 


Railway  Co.  tiff  resident  in  this  country  was  a  bankrupt  in  execution 
FiKLDiNo      ^^^  ^^^^     ^®  practice,  as  there  laid  down,  was  followed 

and  Anotlwr.  by  the  Common  Pleas,  in  Orr  v.  Bowles  (b),  and  by  the 
Exchequer,  in  an  anonymous  case  (c).  Here,  however 
small  the  defendants'  chance  of  working  out  the  remedy 
which  the  Legislature  has  given  them  may  be,  if  the 
remedy  exist,  the  Court  will  not  grant  the  application. 
[Parke,  B. — In  Devereux  v.  The  Eilkenmf,  $y?.,  BaHway 
Company  (d),  we  decided  that  before  execution  could  isBoe 
against  a  shareholder,  the  party  issuing  it,  must  shew  that 
he  has  used  due  diligence  to  obtain  satisfiurtion  irom  the 
Irish  property  belonging  to  the  Company ;  the  defendant 
would,  therefore,  have  to  shew  that  here.] 

J.  A.  Russell,  in  support  of  the  rule.  In  the  case  of  the 
Edinburgh  and  Leith  Railway  Company  v.  Dawson  (e),  it 
was  decided  that  a  foreign  company,  when  suing,  must  give 
security  for  costs,  although  they  have  money  and  exchequer 
bills  within  the  jurisdiction,  which  the  defendant  might 
under  the  1  &  2  Vict  c.  110,  take  in  execution.  Before 
the  passing  of  the  8  &  9  Vict  c.  16,  therefore,  the  defend- 
ant would  clearly  have  been  entitled  to  security  for  costs. 
Then,  does  sect  36  of  that  act  put  the  defendants  in  a 
worse  position?  That  section  appears  to  apply  only  to 
cases  in  which  a  company  is  sued,  and  judgment  is  obtuned 
against  them  by  a  plaintiff;  and  even  if  it  be  capable  of  a 
wider  construction,  the  Court  will  not  extend  it  to  cases  in 
which  the  company  is  plaintiff,  unless  the  remedy  given  to 
a  defendant  by  such  a  construction  is  as  extensive  as  that 
which  he  would  possess  if  security  were  given  under  the  old 
practice.  The  existence  of  an  alternative  remedy  of  some 
kind  does  not  give  the  defendants  the  advantage  they 

(a)  1  But,  431.  HteAtu  v.  KWcemn^,  <|v.  Bm 

(6)  1  Hodget,  23.  Con^Mmjf,  1  L.,  M.  &  P.  ns. 

(c)  a  C.  &  J.  S8.  (e)  7  Dowl.  673. 

(d)  1  L.,  M.  &  P.  78S.  See  alio 


and  Another. 
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entitled  to,  bat  opens  to  them  nnmerous  questions  of  diflB-    ^/fA  ^' 

culty,  88  several  recent  decisions  suflSciently  shew  (a).  Kilkenny  &e! 

Railway  Co. 

PoLixx)K,  C.  B. — We  are  all  of  opinion  that  the  rule  Vssldivg 
most  be  made  absolute.  It  is  very  desirable  that  all  rules 
of  practice  should  be  simple,  clear,  and  uniform.  Owing, 
howerer,  to  the  fluctuations  which  arise  in  the  property  and 
affairs  of  mankind,  and  the  many  changes  which  take  place 
in  the  laws  relating  to  them,  it  is  extremely  diflScult  to 
jH^eserve  uniformity.  In  the  present  case  we  have  a  plain 
and  clear  rule  to  follow;  namely,  that  if  a  plaintifi^  is  a 
foreigner,  and  beyond  the  jurisdiction  of  the  Court,  he 
must  give  security  for  costs,  unless  he  has  real  property 
within  the  jurisdiction.  Personal  property  will  not  suffice. 
We  haye  now  to  decide,  whether  the  plaintifis  are  a 
foreign  company  for  this  purpose;  and  we  think  they 
are.  It  is  proposed,  however,  to  meet  this,  by  saying 
that  there  are  shareholders  of  the  company  who  are 
within  the  jurisdiction,  and  are  liable  to  satisfy  the  defend- 
ant's claim  for  costs,  if  necessary.  Several  cases  have  come 
before  the  Courts,  in  which  the  question  has  arisen,  what 
steps  a  creditor  must  take  against  the  property  of  the  com- 
pany, before  he  may  take  proceedings  against  a  shareholder; 
and  it  is  even  now  a  matter  of  doubt,  whether  it  would  or 
not  be  necessary  first  to  sue  the  company  upon  the  judg- 
ment in  Ireland.  That  doubt  alone  is  sufficient  to  make 
us  adhere  to  the  old  rule  of  practice.  The  proceedings 
agmnst  sureties  are  simple,  and  the  case  against  them  is 
proved  without  difficulty ;  whereas  in  proceeding  against  a 
diareholder,  you  must  first  prove  that  he  is  a  shareholder, 
and  although  the  register  is  primft  facie  evidence,  the  fact 
may  be  disputed  by  the  defendant  Upon  these  grounds,  I 
think  we  should  adhere  to  the  usual  practice,  from  which  we 
dioold  not  in  any  case  depart,  or  engraft  any  exception  upon 
it,  unless  the  reasons  for  so  doing  are  clear  and  obviou& 

(a)  See  Devermue  v.  KUkemnf,  kenny,  ^c.  Railway  Company, 
S^.  RaUway  Compai^,  1  L.,  M.  ibid.  p.  712,  and  the  cases  there 
&  P.  78S,  and  Hiekms  v.  KU-      referred  to. 
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Foimm§  II.         Parke,  6» — ^I  am  of  the  same  opinion.     I  think  we  must 
consider  the  plaintifis  as  an  Irish  company,  consisting  of 


Railway  Co.*  persons  resident  in  Ireland.  We  have  the  authority  of  the 
FiEu>iNo      Court  of  Common  Pleas  expressed  in  Hicldns  ▼•  The  KH- 

and  Anotlier.  kenny^Sfc.RailwayCinnpany{a)ioTBoA^^^^  The  rule  which 
we  acted  upon  before  the  passing  of  the  8  &  9  Vict  c.  16, 
is  clear  upon  this  point  Patteson,  J.,  decided  in  the 
Edinburgh  and  Leith  Railway  Company  v.  Dawson  (b\  that 
although  the  statute  1  &  2  Vict  c.  1 10,  made  bills  and 
money  available  to  satisfy  an  execution,  there  is  still  bat 
one  exception  to  that  rule,  namely,  where  there  is  real  pro- 
perty belonging  to  the  company  in  this  country.  We  have 
now  to  decide,  whether  the  contingent  remedy  which  is 
given  by  sect  36,  of  the  8  &  9  Vict  c.  16>— of  which  the 
defendants  might  avail  themselves,  against  those  of  the 
shareholders,  who  are  resident  in  England,—  is  an  equivalent 
for  that  which  they  would  possess,  if  we  were  to  require  the 
plaintiflb  to  give  security  for  costs.  I  think  it  is  not,  seeii^ 
that  the  defendants  before  they  could  issue  execution  against 
a  shareholder,  must  first  exhaust  the  property  of  the  com- 
pany in  Ireland.  The  provisions  of  that  act  give  to  the 
defendants  a  remedy  extremely  inconvenient,  and  one 
which  is  by  no  means  adequate  to  that  which  the  old 
practice  would  afford  to  them.  I  therefore  think  we  should 
adhere  to  that  practice. 

Alderson,  B. — I  am  of  the  same  opinion.  These  are 
matters  which  arise  out  of  a  discretionary  power  vested  in 
the  Court,  and  we  should  take  care  that  that  power  is 
exercised  upon  principles  of  reason.  The  rule  which  has 
been  hitherto  followed  is  clear;  namely,  that  when  a  par^ 
who  is  abroad,  and  whom  we  cannot  reach  by  the  process 
of  the  Court,  seeks  to  sue  here,  we  compel  him  to  give  as 
security,  the  bond  of  some  person  who  can  be  reached, 
upon  which  the  defendant,  if  successful,  may,  by  an  easy 
and  simple  process,  compel  payment     The  plaintifis  in  thb 

(a)  1  L.,  M.  &  P.  712.  (*)  7  Dowl.  573. 
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0b 

LD 

and  Another. 


case  being  a  foreign  company,  it  is  said  that  by  a  remote    ^  j^' *"  ^' 
and   more  doubtful  process  against  the  shareholders,  the  Kilkenny  &c 
same  object  may  be  attained ;  but  if  we  were  to  substitute   Railway  Co. 
that  for  what  is  convenient  and  certain,  we  should,  in  my      Fielding 
opinion,  depart  from  that  reasonable  discretion  which  we 
are  bound  to  exercise.     I  may  add  another  objection,  which 
shews  that  the  proposed  remedy  is  by  no  means  equivalent 
to  the  old  security.     In  proceedings  against  shareholders 
under  the  statute,  each  is  liable  only  to  a  limited  extent, 
according  to  the  number  of  shares  which  he  may  possess  \ 
it  might,  therefore,  be  necessary  to  proceed  against  several 
shareholders,  in  order  to  obtain  payment  of  the  costs. 

Platt,  B. — I  entirely  agree  with  the  rest  of  the  Court. 
What  has  passed  during  the  argument,  satisfies  me  that  I 
was  wrong,  and  that  I  ought  to  have  made  the  order 
which  the  defendant  applied  for.  The  practice  of  the 
Court  on  a  point  like  the  present  should  be  distinct  and 
uniform,  so  that  parties  coming  here  may  know  their  rights 
with  certainty.  If  we  were  to  refuse  the  present  application, 
the  course  which  the  defendant  would  be  compelled  to 
pursue  in  the  event  of  his  succeeding,  and  the  costs  not 
being  piud,  would,  instead  of  being  simple  and  easy  as  that 
which  he  would  have  to  adopt  upon  the  ordinary  securityi 
be  complicated  and  difficult 

Rule  absolute. 


vou  n.  Jt  L*  M.  &  p. 
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Januarjf  29.    RfioiNA  V.  JoHN  Green,  Esq.,  and  Another,  Justices  of 

WORCESTEBSHIRE. 

[Bail  Court.     Coram  JErle,  J.] 

MorTroTi  °^        '^^^  ^^  ^^  '^^^  calling  upon  two  justices  of  the  county 

ticet  is  good,  of  Worcester  to  shew  cause  why  they  should  not  issue  their 

the  former  '  distress  warrant  against  the  goods  of  one  Thomas  Daiby, 

ablo'from  Ae  ^^^  ^^^  arrears  of  weekly  payments  of  2s.  6d  per  week 

enfw  *  T^  ^  directed  to  be  paid  by  T.  D.  to  Elizabeth  Coley  by  an 

Where,  order  under  their  hands  and  seals  made  on  the  4th  day  of 

order  of  iu8-  June,  1850,  adjudging  T.  D.  to  be  the  putative  father  of  a 

Uie*7^ 8  Vict  "^^^ard  child  bom  of  the  body  of  E.  C,  single  woman,  and 

c.  101,  ordered  which  accrued  due  since  the  14th  of  May,  1850,  the  day  on 

the  putative  ,       , 

father  of  a        which  the  application  for  the  order  was  made  by  £.  C.  to 

child  to  pay        ^-i      .     ^. 
the  mother  the  JUStlCCS. 

fromlhe  WrA  ^^  following  facts  appeared  upon  the  affidavit  in  support 
of  the  child,      of  the  rule.     On  the  4th  of  June,  1850,  an  order  was  made 

and  it  u)peared  ,  ,  "»/»i»«»«i» 

upon  the  face  at  a  petty  sessions  of  the  peace  held  in  and  for  the  division  of 
Uiiu  more  tiban  Hales  Owen,  in  the  county  of  Worcester,  adjudging  Thomas 
two  months       Darby  to  be  the  putative  father  of  a  female  bastard  child*  of 

had  elapsed  ,    "^       ,  * 

between  the  whicb  Elizabeth  Coley  was  delivered  on  the  25th  of  Febm- 

appltcation  for  ^^Jf  1850.    The  order,  which  was  in  the  usual  form,  recited 

SeCo^heid  ^^^^  ^^^  mother  had  applied  for  a  summons  on  the  putative 

that  the  order,  father  on  the  14th  of  May,  1850,  and  that  the  child  was 

thouffh  bad 

quoad  the  pay.  bom  on  the  25th  of  February  in  the  same  year,  and  directed 
tTth^  date  of'  *e  payment  by  T.  D.  of  2s.  6d.  a  week  from  the  birth  of 
*^?  'PP^^^*°'"»  the  child.  A  summons  was  afterwards  taken  out,  calling 
forced  as  to  on  the  defendant  to  shew  cause  why  he  refused  to  obey  the 
tubiequently^  order.  He  appeared  by  attorney  before  the  petty  sessions 
^  '^  on  the  15th  of  September,  and  objected  that  the  order  was 

invalid,  for  directing  the  payment  of  the  maintenance 
to  be  made  from  the  birth  of  the  child,  and  not  from 
the  date  of  the  application  by  the  mother,  although  the 
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application   was  not  made  within  two  months  from   the     L-M.^P, 

birth  of  the  child.     The  attorney  of  the  mother  offered  to  — r '- — 

11     1  •  «  1  Regina 

giTe  up  all  claim  to  the  weekly  payments  from  the  birth  v. 

of  the  child  until  the  day  on  which  the  application  was    Md^lnother? 
made,  and  contended  that  that  portion  of  the  order  might    •^"»^«^  **• 
be  rejected  altogether,  and  the  remaining  portion  be  sus- 
tained as  good.    The  justices,  however,  thought  differently, 
and  refused  to  grant  a  distress  warrant.     The  present  rule 
was  thereupon  obtained ;  against  which 

ArcKbold  shewed  cause.  The  order  of  maintenance  is 
had  on  its  &ce,  and  cannot  be  enforced.  The  petty  sessions 
hare  no  power  to  order  the  payment  of  a  weekly  sum  to  be 
reckoned  from  the  birth  of  the  child,  where  the  application 
bj  the  mother  is  not  made  within  two  months  from  the 
birth  of  the  child.  The  stat.  7  &  8  Vict  c.  101,  s.  3,  which 
gives  the  justices  the  power  to  make  an  order  of  affiliation 
and  maintenance,  only  provides,  that  **  if  the  application  be 
made  before  the  birth  of  the  child,  or  within  two  calendar 
months  after  the  birth  of  the  child,  such  weekly  sum  may, 
if  the  said  justices  think  fit,  be  calculated  from  the  birth  of 
die  child,"  &c.  Upon  the  face  of  the  order  it  appears  that 
the  applicaticm  was  made  more  than  two  calendar  months 
from  the  birth  of  the  child. 

But  it  will  be  contended,  that  so  much  of  the  order 
as  directs  the  payment  of  the  weekly  sum  from  the  date 
of  the  application  is  good,  and  may  be  enforced,  and  the 
invalid  portion  be  rejected  altogether.  It  is  submitted, 
however,  that  this  view  is  incorrect,  and  that  an  order, 
bad  in  part  and  good  in  part,  cannot  be  enforced  as  to  the 
good  part  In  Rex  v.  Maulden{a)y  which  will  be  relied 
on,  an  order  was  made  upon  the  overseers  of  a  parish  to 
pay  to  the  treasurer  of  a  lunatic  asylum  a  gross  sum  for 
the  by-gone  muntenance  of  a  pauper  lunatic,  and  also  a 
certain  weekly  sum  for  the  future ;  and  it  was  held  that  the 
order,  although  bad  iot  the  former  sum,  was  good  for  the 

(a)  S  B.  &  C.  78 ;  S.  C.  2  M.  &  R.  146. 

K   2 
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Volume  IL     latter.     That  case,  however,  is  distinguishable.     The  ques- 
-  tion  arose  upon  a  motion  to  quash  the  order,  and  the  Court 


V,  held  that  as  part  of  it  was  undoubtedly  bad,  that  part  must 

''iiS^Anotb^*  be  quashed ;  but  no  question  was  raised  as  to  the  power  of 
Jtistic«s,  &c  the  Court  to  quash  an  order  in  part  The  same  remark 
applies  to  the  ease  of  Rex  v.  St  Nicholas^  Leicester  (a\  where 
the  same  point  was  decided  on  the  authority  of  the  prece- 
ding case.  These  cases,  therefore,  are  no  authorities  to 
shew  that  this  Court  will  order  justices  to  enforce  a  valid 
portion  of  a  defective  order.  To  do  so,  indeed,  would  be 
to  amend  the  order  by  striking  out  the  defective  part, 
which  this  Court  has  no  power  to  do.  When  the  Legisla- 
ture has  thought  fit  that  such  a  power  should  exist,  it  has 
given  it  by  express  enactment,  viz.,  by  the  5  Gea  2,  c.  19, 
s.  1,  and  the  power  is  given,  not  to  this  Court,  but  to  the 
Court  of  quarter  sessions.  If  indeed  the  Court  has  power 
to  render  a  defective  order  good  by  striking  out  the  defec- 
tive parts  of  it,  a  motion  should  have  previously  been  made 
to  quash  so  much  of  the  order  as  was  defective ;  and  that 
being  done,  the  present  application  might  then  perhaps 
have  been  made  with  success.  The  application  of  the 
mother,  on  which  the  order  is  founded,  is  in  the  nature  of 
a  suit  by  the  mother  against  the  putative  father  for  the 
expenses  of  the  maintenance  of  the  child;  and  in  civil 
actions  the  Court  will  not  allow  any  variance  between  the 
writ  of  execution  and  the  judgment  (&). 

M.  D.  Hill,  in  support  of  the  rule.  There  is  a  numerous 
class  of  cases  which  shew  that  an  order  may  be  good  in 
part  and  bad  in  part,  and  that  where  the  bad  portion  is 
clearly  severable  from  the  good,  the  order  will  be  a  valid 
order  as  to  the  valid  part,  and  fail  as  to  the  residue.  In 
Bex  V.  Maulden{c)y  and  Rex  v.  St.  Nicholas,  Leicester, 
this  principle  was  tacitly  conceded,  and,  indeed,  the  Court 

(d)  3  A.  &  E.  79:  S.  C.  4  N.  &  M.  624. 
iff)  See  1  Chit.  Archb.  533,  ei  seg.,  8th  ed. 
(c)  8  B.  &  C.  78 ;  S.  C.  2  M.  &  R.  146. 
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in  those  cases  could  not  have  proceeded  upon  any  other    ^-  ^  ^  ^' 

ground  in  quashing  only  the  defective  portions  of  the  orders.  —         — 

^  iCegina 

In  Reff.  V.  TTie  Inhabitants  of  Stoke  Bliss  (a),  the  sessions  v. 

!•  J  J  /»•  jx"  i»^i    J.  Green,  Esq. 

having  made  an  order  confirming  an  order  of  removal,  with    ^ ^  Another; 

costs,  which  they  had  no  jurisdiction  to  do,  it  was  held  that    Jw«*>cw»*C' 

the  order  for  costs  was  ancillary  to  the  order  confirming 

the  order  of  removal,  and  could  not  be  separated  Lorn  it. 

That  case,  therefore,  is  no  departure  from  the  principle 

above  laid  down.    In  Reff.  v.  The  Inhabitants  of  Winster  {b\ 

an  order  for  the  payment  of  20^.  for  the  examination  and 

conveyance  of  a  pauper  lunatic,  and  of  20L  17«.  2d.  for  his 

maintenance,  &c.,  omitted  to  shew  that  the  sum  incurred 

for  his  maintenance  was  ''  incurred  within  twelve  calendar 

months  previous  to  the  date  of  the  order,"  in  pursuance  of 

the  8  &  9  Vict.  c.  126,  s.  62;  and  the  Court  quashed  so 

much  of  the  order  as  related  to  the  payment  of  the  sum 

for  maintenance,  leaving  the  rest  standing.     [He  was  then 

stopped  by  the  Court] 

Erle,  J. — I  think  the  doctrine  is  fully  established 
by  the  cases  which  have  been  cited,  that  this  Court,  in 
exercising  its  appellate  jurisdiction  over  orders  made  by 
justices,  will,  where  an  order  is  severable,  and  part  is  good 
and  part  bad,  sustain  that  part  which  is  good  I  am  clearly 
of  opinion  that  if  the  Court  would  adopt  that  course  on 
motion  to  quash  the  order,  it  is  not  necessary  for  a  party 
who  relies  on  the  good  part,  and  gives  notice  that  he  relies 
only  on  that  part,  to  go  through  the  form,  and  incur  the 
wasteful  expense  of  moving  to  quash  the  part  that  is  de- 
fective before  he  seeks  to  enforce  the  part  that  is  good. 

The  only  case  that  at  first  sight  seems  against  this  prin- 
ciple is  that  of  Reg.  v.  The  Inhabitants  of  Stoke  Bliss. 
That  case,  however,  I  think  is  clearly  distinguishable  on 
the  ground  pointed  out,  namely,  that  there  the  order  as  to 
costs  being  merely  ancillary  to  the  principal  judgment,  the 

{a)  6  Q.  B.  158. 

(A)  Q.  B.  Trin.  Term,  1830,  cited  from  4  New  Sess.  Ca.  116. 
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Volume  II.     jurisdiction  to  pronounce  that  judgment  Calling,  the  judg- 
ement as  to  the  costs  must  fiul  also.     Indeed,  the  very  ^ 


Regina 

V, 


tinction  which  the  Court  in  that  case  takes,  thai  the  order 
^wld^A^ot^*  for  costs  could  not  be  separated  from  the  order  of  confirma- 
Justioet,  Ac    tjon^  i^^ds  to  the  inference  that  if  it  could  have  been,  the 

order  would  have  been  sustained  as  to  that  part 

Rule  absolute,  with  costs. 


January  29. 


Reoina  V.  Stephen  Kelcet. 


Where  a 
feiffned  issue 
is  directed 
under  the 
Commons  Li- 
closure  Act, 
8  &  9  Vict. 
c.  118,  s.  44, 
to  try  the 
question  of 
boundary  be- 
tween two 
adjoining 
manors,  and 
the  lord  of  the 
manor  making 
the  claim,  fails 
on  the  issue, 
the  Court  will 
order  him  to 
pay  the  costs 
of  it. 


[Bail  Court.     Coram  Erk^  Jl] 

A  RULE  was  obtained  in  last  Michaelmas  Term, 
calling  on  the  defendant  to  shew  cause  why  he  should  not 
pay  to  the  Rev.  Ralph  Price  the  costs  of  the  rule  for  a 
feigned  issue  herein,  together  with  the  costs  o^  and  occa- 
sioned by  the  said  issue,  and  of  this  application. 

A  similar  rule  was  also  obtained  on  the  part  of  the 
inclosure  commissioners,  calling  on  the  defendant  to  shew 
cause  why  he  should  not  pay  their  costs  occasioned  by  the 
rule  nisi  for  the  feigned  issue,  and  of  this  application. 

A  feigned  issue  had  been  directed  in  thb  case,  (see 
Regina  v.  Kelcey  {a) ),  in  which  Stephen  Kelcey  was 
plaintiff,  and  the  Rev.  Ralph  Price  defendant,  and  at  the  trial, 
which  took  place  before  the  Lord  Chief  Baron  and  a  special 
jury,  at  the  last  Summer  Assizes  for  the  County  of  Kent,  a 
verdict  was  returned  for  the  defendant.  The  above  rule 
having  been  obtained, 

Shecy  Seijt.,  and  Prentice  shewed  cause.  The  question 
is,  whether  the  Court  will  make  the  party  &iling  upon 


(a)  1  L.,  M.  k  P.  499. 


Kblcsy. 
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the  feigned  isBiie  pay  the  costs.    The  8  &  9  Vict  c  118,    L.  m.^p. 

&  44,  under  which  the  issue  is  directed,  says,  that  where  • — 

the  <*  determination  of  the  commissioners  or  of  any  assistant  _  «. 
commissioner,  respecting  the  boundary  of  any  parish  or 
manor,  shall  be  removed  into  the  Queen's  Bench,  it 
shall  be  lawful  for  the  Court  to  direct  the  trial  of  one  or 
more  feigned  issues  upon  such  points  as  the  Court  shall 
think  fit,"  ''and  to  make  such  other  rules  and  orders  therein, 
as  to  costs  and  all  other  matters,  as  may  appear  to  be  just 
and  reasonable."  It  is  submitted,  that  in  a  case  like  the 
present,  where  it  is  manifest  that  not  only  the  defendant, 
but  the  tenants  of  the  manor  were  interested  in  the  matter 
in  dispute,  the  costs  ought  to  be  made  costs  in  the  matter 
of  the  inclosure ;  or  at  any  rate,  that  each  party  should  be 
left  to  pay  their  own  costs. 

As  to  the  costs  of  the  inclosure  commissioners  in  appear- 
ing on  the  rule  for  a  feigned  issue,  the  defendant  is  willing 
to  pay  their  costs,  if  the  Court  intimate  an  opinion  that  he 
ought  to  do  so. 

Deedes  appeared  in  support  of  the  first  rule,  and  referred 
to  Begina  v.  Merson  (a). 

Wehby  appeared  to  support  the  second  rule,  on  behalf  of 
the  inclosure  commissioners. 

Eble,  J.— It  appears  that  the  litigation  in  this  case  is 
between  the  two  lords  of  adjoining  manors,  and  the  dispute 
is  as  to  the  boundary  of  their  respective  manors.  If  the 
question  had  been  raised  in  the  ordinary  way  by  an  action 
of  trespass,  there  would  have  been  no  doubt  that  the  party 
fiuling  would  have  had  to  pay  the  costs  of  the  litigation. 
Here,  however,  the  question  has  been  raised  by  a  feigned 
issue ;  but  I  think  that  raises  no  substantial  difference,  and 
that  the  plaintiff  having  failed  must  pay  the  costs  of  the 

(a)  3  Q.  B.  895. 
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issue,  as  being  in  pari  jure  with  a  plaintiff  in  an  action  of 
trespass  against  whom  a  verdict  has  been  given.  The  costs 
of  investigating  a  claim  which  proves  to  be  iU-foanded, 
ought  not  to  be  charged  as  part  of  the  expenses  of  making 
the  inclosure,  but  should  be  paid  by  the  party  making  the 
claim  and  failing  to  substantiate  it.  The  only  matter  I 
have  felt  any  doubt  about,  is  as  to  the  costs  of  this  applica- 
tion, but  as  it  is  a  necessary  step  to  complete  the  pro- 
ceedings, I  think  that  Mr.  Kelcey  must  pay  these  costs  also. 
With  respect  to  the  second  rule,  the  same  result  must 
follow.  The  costs  of  the  inclosure  commissioners  were 
occasioned  by  the  litigation  of  Mr.  Kelcey's  claim,  in  which 
he  has  failed. 

Rules  absolute. 


January  29. 


In  the  matter  of  Parker  v.  The  Bristol  and  Exeter 

Railway  Cobipany. 


[In  the  Exchequer. 


Coram  Pollock,  C.  J5.,  Parke,  JB.,  Alderson,  B.,  and 

Martin,  BJ\ 

Whereacer-     1  HIS  was  a  rule,  calling  on  the  defendants  to  shew 
issued  by  leave  cause  why  a  certiorari  which  had  issued  under  the  9  &  10 

Snder  9  &  10    ^*^^  ^-  ^^>  ^-  ^^'  ^7  ^^^^  ^^  ^^  "B->  ^  remove  the  plaint 
Vict.  c.  96,      in  the  above  cause  from  the  County  Court  of  Gloucester- 

I.  90,  to  re-  ,.  i       u  ,  ,      , 

move  a  olaint  sbire,  Should  not  be  quashed  upon  the  grounds,  first,  that 

Cowt,  upon  *^  ^^^  power  given  by  that  section  had  been  taken  away  by 

Xch  did  not  ^^^'  16  of  13  &  14  Vict.  c.  61,  and  secondly,  that  the  writ 

disclose  cer.  had  issued  improvidently. 

tain  facts  which 

might  have 

induced  the  Judge  to  impose  terms,  as  to  costs,  upon  the  party  applying,  the  Court  quashed  the 

Semb/e,  that  the  power  to  remove  a  plaint  by  certiorari  which  is  given  bv  sect.  90  of  9  &  10 
Vict.  c.  95,  u  not  Uken  away  by  13  &  14  Vict,  c  61,  s.  16  (a). 

(o)  See  In  re  Brookman  v.  Wtnkam^  pott. 
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The  affidavit  upon  which  the  application  for  the  cer-     L.  M,  ^  P. 
lorari   was    founded,  stated   that    the   plaint   had   been 


Paeker 
ivied  to  recover  certain  sums  from   the   defendants,   as  9. 

lie  overcharges  which  it  was  alleged  they  had  made  in       euter" 

anrying  goods  for  the  plaintiff;  and  that  the  plaint  had   Railway  Co. 

ome  on  for  hearing,  but  that  the  hearing  was  not  con- 

Itided.     It  also  alleged  that  the  matter  in   issue   would 

avolve  a  question  of  right  to  tolls,  over  which  the  County 

]!oiirt  had  no  jurisdiction.     In  support  of  the  motion  to 

[oash  the  writ,  the  plaintiff  stated  by  affidavit,  that  the 

learing  in  the  County  Court  had  continued  by  adjoum- 

aent  for  five  days,  and  that  the  plaintiff,  by  reason  of  the 

lefendants  refusing  to  admit  certain  facts,  of  which  entries 

vere  made  in  books  belonging  to  them,  had  incurred  the 

^xpeIl8e  of  nearly  100/.,  in  procuring  the  attendance  of 

pritnesses. 

Kinglake^  Seijt.,  shewed  cause.  The  power  to  remove 
I  plaint  by  certiorari  is  hot  taken  away  by  the  13  &  14 
Vict.  c.  61.  Sect  16  enacts,  that  no  matter  pending  in  the 
County  Court  may  be  removed  "  by  appeal,  motion,  writ  of 
3rror,  certiorari,  or  otherwise  into  any  other  Court  what- 
ever, save  and  except  in  the  manner  and  according  to  the 
provisions  hereinbefore  mentioned  ;**  but  by  sect  2,  that  act 
And  the  9  &  10  Vict  c.  95  are  to  be  read  and  construed  as 
if  the  several  provisions  in  the  last  mentioned  statute, 
'^not  inconsistent  with  the  provisions  of  this  act,  were 
repeated  and  re-enacted  in  this  act"  Now,  the  90th 
section  of  the  earlier  act  gives  the  power  of  removing  by 
certiorari ;  and  that  enactment  is  not  inconsistent  with  the 
provisions  of  the  later  statute.  As  to  the  writ  having  issued 
improvidently,  it  was  granted  upon  an  affidavit  which  stated 
bets  sufficient  to  justify  a  removal  of  the  cause. 

Lushf  in  support  of  the  rule.  When  the  Legislature 
gave  a  power  of  appeal  in  certain  cases,  they  intended  at 
the  same  time  to  abolish  the  power  of  removal  by  certiorari. 
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VoiumM  II.     If  thb  construction  of  the  act  is  not  adopted,  no  effect 

— !^^5i: —  whatever  is  given  to  sect  16.    But  it  is  unnecessaiy  to 

^^"*      ai^e  that  point,  as  it  is  clear,  that  if  all  the  fiwts  con- 

BusToL  and   nected  with  this  case  had  been  brought  to  the  attention 

IfiXSTSE  •  •  • 

Railway  Co.  of  the  learned  Judge  who  allowed  the  certioran  to  issue, 
he  would  have  imposed  terms  upon  the  defendants  as  to 
payment  of  the  costs  which  the  plaintiff  had  already  in- 
curred,— which  he  has  power  to  do  under  sect  90,  of 
9  &  10  Vict  c  95.  All  the  fects  of  the  case  were  known 
to  the  defendants,  and  they  should  have  applied  before 
those  costs  were  incurred. 

Pollock,  C.  B. — The  rule  must  be  made  absolute ;  not 
on  the  ground  that  the  power  to  issue  a  certiorari  has  been 
taken  away  by  the  later  act, — at  present  it  is  unnecessaiy  to 
express  any  opinion  on  that  point,  although  I  confess  I 
entertain  no  doubt  that  it  has  not  been  taken  away, — ^but 
because  the  affidavit,  upon  which  the  application  was  made 
to  the  learned  Judge  who  allowed  the  certiorari  to  issue, 
did  not  disclose,  as  it  ought  to  have  done,  all  the  &ct8 
which  might  influence  him  in  exercising  his  discretion  as 
to  costs. 

Pabke,  B. — ^I  am  of  the  same  opinion.  I  have  no  doubt 
that  the  certiorari  given  by  the  former  act  is  not  taken  away 
by  the  latter.  Reading  the  two  acts  together,  as  if  the  former 
was  re-enacted  in  the  latter, — and  so  they  must  be  read  if 
there  is  nothing  inconsistent  in  the  provisions  of  the  former 
act  with  those  of  the  latter,  which  I  think  there  b  not  here, — 
the  power  to  issue  the  writ  is  clearly  retained  (a).  We  need 
not,  however,  decide  that  point  now,  as  had  all  the  facts 
which  we  now  know  been  stated  to  the  Judge  who  allowed 

(a)  Sect.   13  of  the  13  &  14  the  plaint   is  removed  by  cer* 

Vict.    c.    61,    which    provides  tiorari,  affords  a  strong  argument 

that   a   plaintiff  shall   not    be  in  favour  of  the  view  taken  by 

deprived  of  costs  (in  cases  where  the  Court, 
he  otherwise  would   be)  where 
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the  certiorari  to  issue,  he  would  not  have  graoted  it,  without    -''•  ^'  *  ^' 

imposing  terms  as  to  the  costs  which  the  plaintiff  has  — ^ — 

already  incurred.  o. 

Bristol  and 
Exeter 

Aldebson^  B.,  and  Mabtin,  B.,  concurred.  Railway  Co. 

Rule  absolute. 


Newton   v.    FaERALL.  January  29. 

[In  the  Exchequer. 

Coram  PoUochj  C  B.,  Parke,  B.,  Aldersan,  B.^  and 

Martin,  J9.] 

MM  ONYMAN  shewed  cause  against  a  rule  for  judgment  Defendant 

c  '^  induced  plain- 

as  m  case  of  a  nonsuit  tiff  to  di£»ant 

It  appeared  from  the  affidavit  in  answer  to  the  rule,  that  *  ^^^  ^^^  *"™ 

^*  '  by  an  assn- 

the  action  was  brought  to  recover  the  amount  of  a  bill  of  nmce  that  he 
exchange  for  50/L,  accepted  by  the  defendant,  and  dis-  and  upon 
counted  for  him  by  the  plaintiff,  and  that  the  defendant  u^if'JIiead. 
pleaded  infancy.     It  further  appeared,  that  the  defendant,  ^  ^I^^^y- 
when  he  applied  to  the  plaintiff  to  discount  the  bill,  assured  the  faith  of 
him  in  reply  to  a  question  on  the  subject,  that  he  was  of  asaurance,' 
age ;  and  that  the  plaintiff  had,  on  the  faith  of  that  repre-  ^J^^  ^^^^^ 
sentation,  given  him  45i  for  the  bilL     When  it  was  pre-  notice  of  trial, 

but  subse- 

sented  for  payment,  the  defendant  made  no  allusion  to  his  qnently  coun- 
infancy,  but  said  that  there  were  other  bills  out  against  him,  hav^learat 
and  that  unless  he  could  effect  some  arrangement  with  his  that  defendant 

^  was  likely  to 

creditors,  he  should  be  compelled  to  go  through  the  Insol-  substantiate 
vent  Court;  whereupon  the  present  action  was  brought.     J7eu;that 
The  plaintiff,  upon  the  plea  of  infancy  being  pleaded,  ^^^t&'JS 
made  inquiries  respecting  the  defendant's  age,  and   the  iudgment  as 

nonsuit,  but 
that  it  was  a  proper  case  for  a  stet  processus. 


Newton 
Farrall. 
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Voiunu  IL  result  of  those  inquiries  liaving  led  him  to  belicYC 
that  the  defendant's  original  representation  was  true,  he 
traversed  the  plea,  delivered  the  issue,  and  gave  notice  of 
trial.  Having,  however,  been  subsequently  served  by  the 
defendant  with  a  notice  to  admit  certain  documents,  the 
inspection  of  them  satisfied  him  that  the  defendant  would 
probably  substantiate  his  plea,  and  he,  therefore^  counter- 
manded his  notice  of  trial.  The  affidavit  stated  positively, 
that  at  the  time  of  discounting  the  bill,  and  of  replying  to 
the  defendant's  plea,  and  giving  notice  of  trial,  the  plaintiff 
believed  that  defendant  was  of  age  when  he  accepted  the 
bill,  and  that  the  plaintiff  had  no  reason  to  be  of  a  contrary 
opinion,  till  subsequently  to  giving  notice  of  trial. 

Honyman.  As  the  defendant  obtained  the  amount  of 
the  bill  by  false  pretences,  the  Court  will  not  lend  its 
assistance  for  the  furtherance  of  the  fraud ;  especially  where 
the  plaintiff  stayed  proceedings  the  moment  that  he  had 
reason  to  believe  that  the  defendant's  plea  was  true.  Unless 
the  defendant  will  consent  to  a  stet  processus,  the  Court 
will,  it  is  submitted,  discharge  the  rule,  and  leave  the 
defendant  to  his  common  law  remedy,  of  taking  the  cause 
down  by  proviso. 

Hawkins,  in  support  of  the  rule.  There  is  no  authority 
for  the  course  proposed.  The  plaintiff  ought  to  have 
elected  when  the  plea  was  pleaded,  whether  he  would  con- 
tinue his  action,  or  not  Having  replied  and  given  notice 
of  trial,  with  knowledge  that  the  defendant  intended  to 
rely  on  the  defence  of  infancy,  any  facts  which  have  since 
come  to  his  knowledge  cannot  affect  the  defendant's  right 
to  judgment,  as  in  case  of  nonsuit. 

Parre,  B. — Though  there  are  no  cases  bearing  directly 
on  the  point,  yet  the  analogy  furnished  by  the  cases  in 
which  the  defendant's  insolvency  has  been  held  an  answer 
to  a  rule  for  judgment  as  in  case  of  a  nonsuit,  is  in  the 
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plaintifF's  favour.  The  pbuntiff  had  a  right  to  believe  the 
defendant's  statement  rather  than  his  plea;  and  it  is  sworn 
that  he  took  no  step  after  he  had  reason  to  believe  that  the 
plea  was  true.  The  defendant  having  deceived  the  plaintiff 
by  the  false  statement  which  he  made,  we  will  not  now 
asnst  biro,  but  will  leave  him  to  his  common  law  right,  of 
taking  the  record  to  trial  by  proviso.  If,  therefore,  the 
offer  of  a  stet  processus  be  not  accepted,  the  rule  must  be 
discharged. 
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1851. 

Newton 

o. 
Fareall. 


Per  Curiam. 


Rule  dischaiiged,  unless  the  defendant  consent 
to  a  stet  processus  within  a  week. 


The  Stockton  and  Darlington  Railway  Company      January  i9. 

V.  Fox. 

[In  the  Exchequer. 


Coram  Pbllocky  C.  B.^  Parkey  £.,  AUersariy  B.y  and 

Martin,  J3.] 

X  HIS  was  a  rule  calling  upon  the  defendant  to  shew  cause  Where  the 
why  he  should  not  pay  to  the  plaintiffii  the  costs  occasioned  cause  is  stayed 
by  the  postponement  of  the  trial  of  this  cause.  ^noSlk^ 

It  appeared  firom  the  affidavits  that  issue  was  joined  on  f^'  ^^  cao»« 

has  been  en- 

the  3rd  of  June,  1848,  and  that  on  the  same  day  notice  of  tered  and 
trial  was  given  for  the  sittings  in  London  after  Trinity  ^ve?,the"* 
Term.     The  cause  was  subsequently  made  a  remanet,  by  '^J^^JSY*  1 
consent,  to  the  sittings  after  Michaelmas  Term,  and  on  the  after  the  dis- 
2  let  of  December,  an  order  was  obtained  by  the  defendant  mianction, 
from  FoOock,  C.  B.,  postponing  the  trial  until  the  sittings  T^l^^^ 

of  trial,  al- 
thooffh  several 
sittiiigs  hare  intenrened  between  the  granting  and  the  dissolation  of  the  injunction. 


148  OASsa  ON  poiRTe  op  practicb,  &c. 

r«toM//.     after  HiUry  Term,  1849.    Upon  the  18tb  of  De 

'■ —  1848,  the  defendant  filed  a  bill  in  Chancerr  aga 

Stocktom  and      ,..-«-.  ,.  .  i       «   i     i.   . 

Dakunhton    plaintiOB  tor  a  discovery,  and  on  the  Srd  of  Janaar 

"'^v"     '   obtained  an  injnnction  to  stay  the  trial  of  the  cause 

Foi.         Qf  which  was  made  in  the  mamfaal's  book.     Iliis  inj 

was  dissolved  upon  the  7tb  of  Aognst,  1 860,  bat  tb 

ti£fe'  attorney  took  no  further  step  till  the  9th  of  No 

when  he   gave  notice  of  the  dissolution  to  the  i 

The  cause  was  placed  in  the  list  for  trial  at  the  eitl 

London  after  Michaelmas  Terra,  1850,  but  no  nei 

of  trial  was  ^ven  to  the  defendant     Upon  the 

December,  Pollock,  C,  6.,   upon   the  application 

defendant,  made  an  order  poBtponlng   the  trial 

sittings  after  Hilary  Term,  1851,  and  directing  i 

defendant  should  pay  the  costs  occadoned  by  tl 

ponement,  if  the  Court  should  be  of  opinion  t 

pluntifls  were  entitied  to  try  without  a  fresh  notice 

This  rule  was  accordingly  obtained,  against  whi<^ 

Thetiger  and  T.  Jonet  shewed  cause.  The  d( 
was  entitled  to  a  new  notice  of  trial,  and,  therefor 
not  to  pay  the  costs  of  the  postponemenL  In 
Arc/lb,  290, 8  th  ed.,  it  b  said,  that  notice  of  trial  must 
where  acauseis  made  aremanet  from  the  assizes,  but  n 
it  is  a  remanct  from  one  sittings  to  another  in  town ; 
dbtinction  is  recognised  in  Jacks  v.  Mm/er(a),  and  sut 
cases.  But  the  delay  in  a  case  hke  this  is  longer  tl 
which  occurs  where  s  case  is  made  a  remanet  from  one 
another;  and  the  inconvenience  is  greater,  for  an  in 
may  be  dissolved  the  very  day  befcve  the  sittings  cot 
and  if  the  cause  b  early  in  the  Ibt,  the  defendant  v 
taken  by  surprise.  Where  a  cause  b  made  a  rems 
time  of  its  trial  is  certaio;  here  that  is  not  so.  In  i 
V.  PMS^  (b),  the  decision  that  a  Term's  notice  is  m 
aaiy  to  revive  proceedings  against  a  defendant  i 


(a)  B  T.  R.  US. 


(4)  8  W.  BL 
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Stayed  them  by  injunction,  seems  to  imply  that  the  ordinary    ^'  ^*  ^  ^' 

notice  of  trial  must  be  given.     [Parfe,  B. — I  by  no  means  r- '• — r 

see  that  such  an  inference  arises  from  that  case.]  Darungton 

Railway  Co. 


Shee^  Serjty  and  J.  Addison,  who  appeared  in  support  of 
the  rule,  were  not  called  upon. 


V, 

Fox. 


Per  Curiam. — The  rule  for  payment  of  costs  must  be 
made  absolute.  The  injunction  was  obtained  for  the 
bene6t  of  the  defendant,  and  when  that  was  dissolved,  all 
parties  were  in  statu  quo,  and  no  further  notice  of  trial  was 
necessary  than  that  which  had  been  already  given.  The 
distinction  with  regard  to  remanets  on  circuit  is  obvious. 
There  each  assize  is  held  under  a  new  commission ;  whereas 
the  Courts  in  London  sit  from  sittings  to  sittings  by  pre- 
scription. 

Rule  absolute  (a). 


(a)  In  the  course  of  the  argu- 
ment the  Conrt  sent  to  inquire 
of  Master  Bimce  what  was  the 
piractice  upon  this  point  in  the 
Queen's  Bench,  and  he  report- 
ed that  in  Lord  EUenborough's 
time,  when  special  jury  causes 
were  often  a  year  and  a-half  or 
more  in  arrear,  (see  Eucker  v. 
AMtiefff  2  Chit.  243),  and,  there- 


fore, it  was  important  to  the 
plaintiff,  when  an  injunction  was 
obtained  to  stay  trial,  that  the 
cause  should  not  lose  its  place  in 
the  paper,  it  was  retained  in  its 
place,  but  marked  "  stayed  by 
injunction."  When  the  injunc- 
tion was  dissolved,  the  cause  was 
tried  in  its  turn,  without  any  fresh 
notice  of  triaL 
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Regina  v.  Joseph  Mat. 


A  person  who 
was  not  a  can- 
didate was, 
without  any 
previous  inti- 
mation being 
given  to  him, 
elected  to  the 
office  of  town 
councillor. 
He  took  upon 
himself  the 
office  only  to 
avoid  the  fine, 
and  upon  the 
first  notice 
that  the  va- 
lidity of  his 
election  was 
questioned, 
oflfered  to  re- 
sign, and  did 
in  fact  make 
two  ineffectual 
effisrts  to  re- 
sign.    Under 
these  drcum- 
stances  the 
Court  granted 
leave  to  ex- 
hibit an  in- 
formation 
against  him  in 
the  nature  of  a 
quo  warranto, 
only  upon  the 
terms  that  it 
should  be  at 
the  relator's 
costs,  the 
defendant 
undertaking 
to  make  a 
valid  resigna- 
tioQ  at  his  own 
costs,  or,  if  it 
became  neces- 
sary to  file  the 
information,  at 
his  own  costs  to 


[Sail  Court.     Coram  Erk,  •/•] 

mASHLEYYxsA  obtained  a  rule  in  last  Michaelmas  Term 
(23rd  of  November),  calling  on  Joseph  May  to  shew  cause 
why  an  information  in  the  nature  of  a  quo  warranto  should 
not  be  exhibited  against  him,  to  shew  by  what  authority  he 
claimed  to  be  a  councillor  of  the  borough  of  Blandford 
Forum. 

The  following  facts  appeared  upon  the  affidavits  in  sup- 
port of  the  rule.  On  the  1st  of  November,  1850,  an 
election  of  councillors  for  the  borough  of  Blandford  Forum 
took  place,  when  Joseph  May,  the  managing  clerk  of  the 
National  Provincial  Banking  Company,  residing  at  their 
branch  bank  at  Blandford,  was  elected  a  councillor,  and 
afterwards  made  the  declaration  required  by  5  &  6  Wnu  4, 
c.  76,  s.  50.  The  validity  of  the  election  was  disputed,  on 
the  ground  that  the  poll  had  been  closed  too  early,  and 
also  that  May  was  not  entitled  to  be  on  the  burgess  list  as 
an  inhabitant  householder.  The  rule  was  obtained  at  the 
instance  of  a  burgess  of  the  name  of  Fitcham. 

Upon  the  affidavits  in  answer  the  following  facts  appeared. 
May  was  not  a  candidate  for  the  office,  but  was  elected 
without  any  previous  intimation,  and  he  stated  that  if  he  had 
known  that  his  name  would  be  submitted  for  such  a  purpose, 
he  would  have  protested  against  it.  On  the  day  of  the  election 
he  received  an  official  notice  from  the  town  clerk,  informing 
him  that  he  had  been  elected,  and  requiring  him  to  take  upon 
himself  the  office,  and  to  make  the  requisite  declaration  of 
the  acceptance  thereof,  and  stating  that  otherwise  he  would  be 
Uable  to  pay  a  fine  of  5L   Not  being  willing  to  pay  the  fine,  he 

disclaim. 


May* 
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consented,  however  unwillingly,  at  the  urgent  request  of  A    ^'  ^-^  P- 

friend,  to  accept  the  office,  and  make  the  declaration,  being • — 

ignorant  at  the  time  he  did  so  of  any  irregularity  having  r. 

occurred  in  conducting  the  election^  and  neither  previous  to> 
nor  at  the  time  of  his  being  sworn  in,  having  had  any  notice 
of  the  illegal  irregularity  in  his  election.  On  the  27th  of 
November,  having  seen  in  the  newspaper  that  the  above 
rule  bad  been  obtained  against  him,  he  wrote  to  the  town 
clerk,  stating  that  he  would  not  support  the  election,  and 
had  no  wish  to  retain  the  office,  and  begging  that  his 
appointment  might  be  rescinded.  He  wrote  again  on  the 
2nd  of  December  to  the  same  effect,  and  stating  his  deter-^ 
minatioQ  never  to  act;  and  again  on  the  4th  of  January  to 
the  mayor,  giving  in  his  resignation  of  the  office,  which 
resignation  was  accepted  on  the  8th,  at  a  meeting  of  the 
council. 

Shee,  Seijt.,  and  Barstow  shewed  cause.  May  does  not 
defend  the  validity  of  the  election ;  and  as  he  has  always 
been  ready  to  give  up  the  office,  the  only  question  is^ 
whether  the  relator  is  entitled  to  costs.  If  the  information 
be  granted,  the  costs  must  follow  the  result  as  a  matter 
of  course ;  but  the  Court  can  exercise  a  discretion  over 
the  costs,  by  refusing  leave  to  file  it,  except  upon  such 
terms  as  it  may  deem  advisable.  The  present  case  is  one, 
it  is  submitted,  in  which  the  Court  will  not  permit  the 
relator  to  obtain  costs.  As  soon  as  May  found  that  the 
validity  of  his  election  was  questioned,  he  did  all  in  his 
power  to  resign  the  office.  He  may  not  have  taken  all  the 
legal  steps  necessary  to  constitute  a  valid  resignation ;  but 
he  was  willing  to  do  so,  and  would  have  done  so,  if  any 
application  had  been  made  to  him  for  that  purpose.  If 
such  an  application  had  been  made,  the  costs  of  this  pro* 
ceeding  would  have  been  avoided ;  and  as  the  relator  had 
incurred  them  unnecessarily  he  ought  to  bear  them  himself* 
In  the  case  of  Reg.  v.  Morton  (a),  which  may  be  relied  upon 

(a)  4  Q.  B.  146. 

VOL.    IL  L  L.    M.    &    P> 
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V, 

May. 


by  the  relator,  the  defendant  was  a  candidate  for  the  office; 
but  here  he  knew  nothing  of  the  election  until  it  was  over. 
It  is  true  he  made  the  declaration  required  by  the  act,  bat 
he  did  so  only  because  he  was  required  to  perform  a  public 
duty,  and  threatened  with  a  penalty  if  he  refused.  [Erie,  J.— 
In  Reff,  V.  Marian  (a)  the  defendant  was  ordered  to  pay  the 
costs  of  the  information  if  the  relator  should  be  obliged 
to  have  recourse  to  it]  That  was  because  Lord  Denman 
seems  to  have  held  that  there  could  be  no  valid  disclaimer 
until  an  information  was  filed.  Upon  Rex  v.  Holt{b)  being 
cited,  to  shew  that  where  the  defendant  is  free  from  blame 
he  may  disclaim  without  costs,  his  Lordship  says,  **  There 
seems  to  be  some  mistake  in  the  report  of  that  case :  unlesB 
there  was  an  information,  how  could  there  be  any  record  so 
as  to  enable  the  party  to  disclaim  T*  It  is  submitted,  how- 
ever, that  that  case  is  quite  correct,  and  decides  that  the 
relator  is  to  be  at  the  costs  of  the  information. 


Crowder  and  Pashley,  in  support  of  the  rule.  The 
defendant  must  pay  the  costs  of  the  information,  which  has 
become  necessary  by  his  filling  an  oflice  without  being 
legally  entitled  to  do  so.  He  has  no  right  to  complain,  for 
he  might  have  paid  the  fine,  and  made  a  valid  resignation 
under  the  6  &  7  Wm.  4,  c.  104,  s.  8.  Fitcham  had  no 
notice  that  he  was  willing  to  make  a  valid  resignation,  and 
as  the  office  was  full,  the  only  way  of  dispossessing  him  was 
by  means  of  an  information.  In  Reg,  v.  Morton,  the 
defendant  was  not  to  blame  for  the  irregularity  in  bis  elec- 
tion, and  he  did  not  attempt  to  support  it  As  soon  as  he 
was  aware  that  the  rule  nisi  had  been  obtained,  he  executed  a 
formal  resignation,  and  gave  notice  of  it  to  the  relator;  but 
the  Court  held  that  the  relator  was  entitled  to  the  costs  of 
the  application.  In  Rex  v.  Warlow^c),  the  rule  for  the 
information   was  made   absolute,  although   the  defendant 


(a;  4  Q.  B.  146. 
(6)  2  Chit.  366. 


(c)  2  M.  &  S.  75,  6. 


Mat. 
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had,  after  the  rule  had  been  obtained,  resigned  his  office,     ^*  ^-  ^  ^• 

and  his  resignation  had  been  accepted.     Lord  Ellenborough  — '- — 

said,    *^  Assuming  it  to  be   a   valid   resignation,   still   the  v. 

rule  must  be  made  absolute ;  for  a  resignation  was  not  an 
answer,  although  it  might  regulate  the  discretion  of  the 
Court  in  imposing  the  fine."  As  to  Rex  y.  Holt^  there 
must  be,  as  observed  by  Lord  Denman  in  Reg.  y.  Morton^ 
some  mistake  in  the  report  of  that  case.  The  6  &  7  Wm.  4, 
c.  76,  s.  53,  inflicts  a  penalty  on  any  person  acting  as 
councillor,  without  being  duly  qualified.  [They  referred 
also  to  Comers  Crown  Practy  p.  188,  9.] 

Erle,  J. — It  seems  to  me  that  the  act  of  May,  in  ac- 
cepting the  office  of  councillor,  was  rather  the  act  of  a  man 
discharging  a  duty  to  the  public  (the  non -performance  of 
which  would  have  rendered  him  liable  to  a  penalty),  than 
that  of  a  party  claiming  an  office  of  private  benefit  to  him- 
self, and  which  he  was  desirous  of  filling. 

It  appears  that  May  was  not  a  candidate  for  the 
office,  and  he  seems  to  have  known  nothing  about  the 
election  until  he  received  a  letter  from  the  town  clerk, 
icquainting  him  with  the  fact  that  he  had  been  elected, 
ind  stating  that  if  he  did  not  take  upon  himself  the  office, 
be  would  be  liable  to  a  fine  of  5h 

The  question  then  arises,  was  it  necessary  to  make  the 
present  application?  May,  according  to  the  affidavits,  was 
indifferent  as  to  remaining  in  office.  Did  Fitcham  then 
pve  him  an  opportunity  of  putting  off  the  office  ?  He 
ioes  not  appear  to  have  done  so,  but  he  moved  for  this 
nformation,  without  giving  any  notice  to  May  of  his 
ntention.  May  is  a  person  not  acquainted  with  the  law, 
mA  when  served  with  this  rule  appears  to  have  made  at 
east  two  ineffectual  efforts  to  resign.  I  am  much  inclined 
o  think  that  if  he  had  been  applied  to  by  Fitcham  for 
hat  purpose  he  would  have  been  very  glad  to  have  made 
,  formal  resignation. 

L  2 
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May. 


I  shall  follow  the  rule  adopted  in  Reff.  v.  Morton  {a), 
and  direct  that  this  rule  be  absolute,  but  that  May  shall  not 
be  liable  for  any  costs  if  he  makes  a  valid  resignation  within 
a  week ;  or,  in  the  event  of  the  information  being  filed  at 
the  expense  of  Fitcham,  if  May  put  in  a  disclaimer,  at  his 
own  expense,  within  a  week  after  it  is  filed.  Failing  these 
alternatives,  the  rule  will  be  absolute. 


Rule  accordingly  (b). 


(a)  4  Q.  B.  146. 

(b)  Some  discussion  subse- 
quently arose  as  to  the  terms  of 
the  rule,  and  by  the  direction  of 
the  Court  it  was  drawn  up  in 
the  following  form  : — "  It  is 
ordered,  that  an  information  in 
the  nature  of  a  quo  warranto  be 
exhibited  against  Joseph  May  to 
shew  by  what  authority  he  claims 
to  be  a  councillor  of  the  borough 
of  Blandford  Forum,  upon  the 
grounds  mentioned  in  the  rule 
nisi  for  the  said  information  made 
on  the  twenty-third  day  of  No- 
vember in  last  Term ;  but  that 
the  said  information  be  not  filed, 
if  the  said  Joseph  May  shall  make 


a  valid  resignation  of  the  said 
office  at  the  next  corporate  meet- 
ing of  the  said  borough,  or  as 
soon  as  is  practicable ;  or  in  case 
it  shall  be  necessary  to  file  the 
said  information,  the  same  to  be 
filed  at  the  prosecutor*8  expense, 
and  the  defendant  to  file  a  dis- 
claimer thereto  at  his  own  ex- 
pense within  a  week  after  notice 
shall  have  been  given  to  him  of 
the  filing  of  the  said  information. 
And  in  case  such  resignation 
shall  not  be  made,  or  the  said 
disclaimer  shall  not  be  filed  as 
aforesaid,  the  rule  for  the  said 
information  to  be  absolute  uncon- 
ditionally." 


See  the  next  case. 
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Rbgima  V.  Samuel  Sidney.  January  3). 

[Bail  Court     Coram  Erie,  J.] 

\^ROMFTON  obtained  a  rule  in  last  Michaelmas  Term,  where  the 
(23rd  of  November),  calling  on  Samuel  Sidney  to  shew  t^^^J^T* 
cause  why  an  information,  in  the  nature  of  a  quo  war-  ^  the  office 
ranto,  should  not  be  exhibited  agamst  him,  to  shew  by  cillorbya 
what  authority  he  claimed  to  be  a  councillor  of  the  borough  J^^*,^me 

of  Wakefield.  ^^  ''^ch  were 

mi_     i?  •  .  personated. 

The  following  fiicts  appeared  upon  the  affidavits  in  support  ^nd  upon  a 
of  the  rule.    At  the  election  of  councillors,  which  took  place  tained  for  an 
on  the  1st  of  November,  1850,  Sidney  was  a  candidate,  and  ibe^uJ^^oU 
was  declared  elected   by  the   majority  of  votes,   and  he  quo  warranto, 
made  the  declaration  required  by  the  5  &  6  Wm.  4,  c.  76,  defend  his 
8.  50.     Three  of  the  votes  given  in  his  favour  were  per-  o^red  to  dis- 
sonated,  and  striking  those  three  off  the  poll,  a  person  of  ^^  ^^^ 
the  name  of  Holdsworth,  and  not  Sidney,  bad  the  majority  the  rule  abM. 

'  -^  •'        -^    lute,  without 

of  votes.  imposing  any 

The  affidavit  of  Sidney,  in  answer,  did  not  deny  that  the  Jherelator°as 
three  votes  were  personated,  but  merely  denied  that  he  had  ??°*^/**® 
any  knowledge  of  the  fraud ;  and  stated,  that  he  had  accepted  having  been 
the  office  in  the  belief  that  he  was  duly  elected,  and  because  for  the  office, 
he  would  have  been  liable  to  a  fine  of  50L  if  he  had  refused,  ^ade  no"we- 
He  expressed  his  willingness  to  resign  or  disclaim,  but  vious  attenapt 
stated  that  he  had  been  informed  he  could  not  do  so, 
except  under  the  authority  of  thb  Court  (a). 

(a)  It  was  stated  in  the  course  were  not  accepted  by  the  relator, 

of  the  argument,  but  it  did  not  as  bis  acceptance  of  tbem  might 

appear  upon  the  affidavit,  that  the  have    rendered   him    unable    to 

defendant  had,  after  the  present  swear  that  the  resignation  had 

proceedings    were    taken,   made  not  been  procured  by  collusion, 

some  overtures  to  resign,  which  (6)  See  the  preceding  case. 
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Cowling  shewed  cause.     The  defendant  does  not  seek  to 
support  his  title  to  the  office,  but  is  willing  to  resign  upon 
such  terms  as  the  Court  may  think  fit  to  impose.    [Erie,  J. 
— The  case  of  Reg.  v.  Morton  (a),  shews  that  where  the 
party  does  not  seek  to  defend  his  title  to  the  office,  but 
is  willing  to  disclaim,  he  may  do  so  upon  paying  the  costs 
up  to  that  time;  and  the  relator,  if  he  proceeds  further, 
must   pay  the   subsequent  costs.     In  Reg,  v.  May  (&),  I 
wished  to  draw  the  distinction  between  the  case  of  a  party 
who  does  not  seek  the  office,  but  merely  discharges  a  public 
duty  by  taking  it  upon  him  ;  and  that  of  one  who  is  a  can- 
didate for  the  office.     In  the  latter  case,  I  think  he  is  in  the 
same  situation  as  any  other  private  person  who,  in  attempt- 
ing to  exercise  a  right,  gets  into  litigation.]     In  Reg.  v. 
Appleyard  (c),  the  defendant  had   been  a  candidate,  but 
was  willing  to  resign,  and  had  sent  102^,  the  amount  of  his 
fine,  with  his  resignation,  enclosed  to  the  mayor;  and  this 
Court,  in  granting  leave  to  exhibit  the  information,  ordered 
that  the   defendant   should   only  be  liable   for  the   costs 
incurred  up  to  the  time  of  his  sending  in  his  resignation. 
Here  the  defendant   is   willing  to  resign;   and   if  so,  he 
should  only  be  required  to  pay  the  costs  up  to  the  present 
time.     [^Crompton,     The  difficulty  is,  that  without  a  dis- 
claimer the   Court   cannot  grant  a   mandamus  to   admit 
the   rightful  candidate.]     Even    upon   a   disclaimer,  it  is 
doubtful  if  the   Court  can    grant    a   mandamus  for   any 
other  purpose  than  to  proceed  to  a  new  election.     [iSrfc,  J. 
— In  Reg,  v.  Morton,  the  defendant  offered  to  resign  as 
soon  as  he  heard  of  an  objection  being  taken  to  his  claim ; 
and  gave  notice  that  he  would  attend  at  a  meeting  of  the 
council  to  be  held  for  that  purpose,  and  there  make  his 
resignation.     The  Court  seems  to  have  thought  that  pro- 
bably such  a  resignation  would  be  valid;    and  if  it   had 


(a)  A  Q.  B.  146. 
(6)  Ante,  p.  144. 


(c)  Q.  B.,  Hil.  Term,  1861,  not 
yet  reported. 


HILARY   TERM,    14    VICT. 

appeared  that  it  had  taken  place  before  the  argument,  they 
might  not  have  given  the  relator  his  costs.  Here,  however, 
the  defendant  procured  himself  to  be  elected,  and  not  until 
now  that  the  present  rule  is  obtained,  and  he  cannot  sup- 
port his  election,  does  he  offer  to  resign.  But  where  an 
opposing  candidate  is  to  be  seated  instead  of  the  party  fill- 
ing the  office,  a  resignation  is  an  insufficient  remedy.] 
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Cramptan,  in  support  of  the  rule,  was  not  called  upon. 


Per  Curiam. 


Rule  absolute. 


In  re  Errazquin  and  Meek. 


January  30« 


[In  the  Common  Pleas. 


Coram  Jervis,  C*  J.,  Maule,  J.,  Cressioelly  «/.,  and 

WiUiams,  J.] 

A  THERTON  moved  for  a  rule  to  set  aside  an  award,  on  After  the  close 
the  ground  of  the  misconduct  of  two  of  the  arbitrators.         l^^l 
The  statements  in  the  affidavits  in  support  of  the  motion,  *^®*.*°  *?  ""***- 

*  ^  tration,  in 

were   in  substance  as  follows.     In  October,  1849,  Meek  whichaques- 
chartered  a  vessel,  called  the  Seraphine,  of  which  Erraz-  ^bich  the~ 
quin,  a  Spaniard,  was  owner,  for  a  voyage  to  the  Havan-  g^p*rt^of"a 
nah.     The  charter-party  contained  the  following  clause,  rule  to  set 

aside  the 

^'  The  vessel  not  to   be   loaded  deeper  than   twelve   and  award  alleged, 
a  half  feet  aft,  and  ten  and  a  half  forward,  without  the  ^^ew,  to°be 

material^ — 
whether  the 
figures  on  the  stem  of  a  Spanish  ship  denoted  Enelish  or  Spanish  feet,  two  of  the  three  arbi- 
trators, unattended  by  the  parties,  asked  a  person,  wno  had  not  been  called  as  a  witness,  whether 
tbe  figures  marked  English  or  Spanish  feet.  He  expressed  his  ignorance  of  the  matter,  but 
aDotber  person,  standing  by,  stated  that  the  numbers  marked  English  feet,  as  the  vessel  had 
been  latelj  coppered  in  England.     The  three  arbitrators  afterwards  made  their  award. 

The  Court  refused  a  rule  to  set  aside  the  award,  on  the  ground  of  misconduct  in  the  two 
arbitrators. 
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captain's  consent.'*  The  vessel  went  upon  her  voyage; 
and,  upon  her  return,  disputes  arose  between  the  owner 
and  charterer,  the  one  claiming  a  balance  for  freight, 
the  other  claiming  damages  for  a  breach  of  the  charter- 
PArty^  by  reason  of  the  captain  having  refused  to  take 
goods  on  board.  Cross  actions  were  accordingly  brought 
by  the  parties  against  each  other :  Errazquin  suing  in  the 
Common  Pleas,  for  the  freight  due  to  him,  and  Meek  pro- 
ceeding in  the  Exchequer,  for  the  breach  of  the  charter- 
party.  By  an  agreement  of  submission,  however,  the 
matters  in  difference  between  the  parties  in  both  actions 
were  referred  to  two  persons  named  Bailey  and  Miller,  and 
to  a  third  arbitrator,  to  be  named  by  them  before  proceeding 
with  the  arbitration.  Bailey  and  Miller  accordingly  named 
one  Chilton,  as  the  third  arbitrator.  Two  meetings  were 
held  by  three  arbitrators,  which  were  attended  by  the  par- 
ties, either  in  person,  or  by  their  professional  agents,  and 
several  witnesses  were  examined.  Meek  s  claim  to  damages 
was  founded  upon  the  clause  in  the  charter-party  above 
mentioned;  and  the  principal  question  upon  that  part  of 
the  case,  was  as  to  the  depth  of  water  which  the  Sera- 
phine  drew  when  the  master  of  the  vessel  refused  to  receive 
the  goods.  The  Spanish  foot  is  only  eleven  English  inches 
in  length;  and  it  became  material  (the  affidavit  did  not 
shew  how)  to  inquire  whether  the  figures  on  the  stem 
of  the  Seraphine  denoted  English  or  Spanish  measure- 
ment. One  of  the  witnesses  for  Meek  swore  positively 
that  on  one  side  of  the  stem  the  figures  marked  English, 
and  on  the  other  Spanish  measurement 

The  arbitrators  made  their  award  on  the  18th  of 
December,  1850;  and  thereby  awarded  in  favour  of  Er- 
razquin's  right  to  freight,  and  against  Meek's  claim  for 
damages.  Meek  stated  in  his  affidavit  in  support  of  the 
rule,  that,  since  the  award  had  been  made,  he  had  as- 
certained that,  after  the  case  of  both  parties  had  been 
closed  before  the  arbitrators,  and  before  they  had  made 
their  award.  Miller  and  Chilton,  in  the  absence  of  Bailev 
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and  of  the  parties,  called  upon  a  Mr.  Shiel,  a  merchant,  at    L,  M.Sf^  P. 

Liverpool,   who   had   formerly  had  transactions  with  the — • — 

Seraphine,  but  who  had  not  been  called  as  a  witness,  and  Errazquin 
asked  him  if  he  knew  whether  the  figm'es  on  the  stem  of  bIebk. 
the  Seraphine  marked  English  or  Spanish  feet  Shiel  replied 
that  he  did  not  know,  but  a  person  named  Larrigan,  a 
Spanbh  captain,  who  had  once  been  master  of  the  vessel, 
and  who  was  then  standing  by,  stated  that  the  measure 
must  be  English,  as  the  vessel  had  been  lately  coppered  in 
England. 

Atherton,  The  ezaniination  of  persons,  touching  the 
matters  in  dispute,  behind  the  backs  of  the  parties  to  the 
arbitration,  is  such  misconduct  on  the  part  of  the  arbitrators 
as  vitiates  their  award.  In  Dobsan  v.  Graves  (a),  the  Court 
of  Queen's  Bench  set  aside  an  award,  because  the  arbitrator 
had  asked  questions  and  received  statements  from  a  witness, 
in  the  absence,  and  without  the  consent,  of  one  party  to 
the  reference.  [JerviSf  C.  J. — Here  you  have  the  award 
of  all  three  arbitrators,  but  you  do  not  impute  misconduct 
to  all  three ;  nor  do  you  shew  any  ground  for  believing 
that  the  conversation  with  Shiel  or  Larrigan  was  taken 
into  consideration  in  the  decision  of  the  case.]  In  the  case 
just  cited,  the  Court  refused  to  take  into  consideration  the 
nature  of  the  statements  made,  or  the  probability  of  their 
having  influenced  the  decision.  It  is  impossible  to  con- 
jecture how  far  it  may  have  weighed  with  the  arbitrators ; 
but  whatever  its  weight  may  have  been,  this  fact  is  indis- 
putable, that  they  have  examined  witnesses,  not  on  oath,  on 
a  material  point,  and  in  the  absence  of  the  parties ;  and  the 
evidence  so  taken  contradicts  that  which  was  given  upon  oath 
at  the  regular  meetings.  In  BignaU  v.  Gale  (&),  the  miscon- 
duct of  the  arbitrators,  was  held  to  have  been  waived,  and 
that  case,  therefore,  if  not  overruled  by  Dobsan  v.  Graves^ 
is,  at  least,  distinguishable  from  the  present.    [Cresswell^  J. — 

(a)  6  Q.  B.  637.  3  Scott,  N.  R.  108  ;  9  Dowl.  631 . 

ib)  2  M.  &  G.  830;  S.  C. 
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You  do  not  shew  that  the  inquiry  of  Shiel  and  Larrigan 
had  the  slightest  influence  in  the  decision  of  the  arbitrators, 
or  how  it  was  material  to  the  question  in  dispute.]  In 
Fetherstane  v.  Cooper  (a),  Lord  JEldon,  referring  to  a  former 
decision  in  Walker  v.  Frobisher  (J),  says,  **  I  was  of  opinion, 
that  no  Court  could  permit  an  arbitrator  to  decide  so 
delicate  a  business,  as  whether  a  witness,  so  examined 
without  the  knowledge  of  one  of  the  parties,  had  an  in- 
fluence upon  him^  or  not." 


Jervis,  C.  J. — Those  cases  are  quite  distinguishable. 
Whether  the  evidence,  there,  had  any  influence  or  not  on 
the  arbitrators,  it  is  clear  that  they  intended  to  be  infloenced 
by  it.  Here,  however,  they  ask  Shiel  a  question ;  he  seems 
to  know  nothing  of  the  matter ;  then,  Larrigan  volunteers 
something  so  immaterial,  that  they  do  not  think  it  worth 
while  to  examine  him  regularly  as  a  witness.  Enough  has 
not  been  shewn  for  a  rule ;  for,  in  all  the  cases  cited  the 
misconduct  of  the  arbitrator  was  taking  evidence  in  the 
absence  of  the  parties.  Here  there  was  nothing  of  the 
kind:  they  ask  Shiel  what  he  knew  about  the  vessel,  and  he 
knew  nothing.  A  Spanish  captain,  standing  by,  says  some- 
thing to  which  it  does  not  appear  they  paid  any  attention. 

Maule,  J. — All  that  Larrigan  says,  is  that  the  ship 
was  coppered  in  England,  and  that  therefore, — that  is, 
as  a  necessary  inference  from  that  circumstance, — the 
figures  on  the  stem  mark  English  measurement  That 
was  an  inference  which  they  were  as  capable  of  drawing, 
or  not  drawing,  for  themselves,  as  he  was. 

Cresswbll,  J.,  and  Williams,  J.,  concurred. 

Rule  refused. 


Co)  9  Vc8.  67,  68. 


(6)  6  Ves.  70. 
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In  the  matter  of  Munqkam  v,  Wheatlbt  and  Another,     jamutry  25,30. 

[In  the  Exchequer. 

Coram  Pollock,  C.  B.,  Parke,  B,,  AUerson  B.,  and 

Martin,  B.'] 

J.  HIS  was  a  rule,  calling  on  the  Judge  of  the  County  In  order  to 
Court  of  Kent»  holden  at  Gravesend,  to  shew  cause  why  an  in  replevin 
attachment  should  not  issue  against  him  for  contempt  in  o^n^er^ 
refusing  to  receive  and  return  a  writ  of  certiorari  issued  ^  *  '^  ^l^- 

out  of  this  Court  it  is  not  neces. 

It  appeared  upon  the  affidavits  that  a  plaint  was  entered  conditions  im- 
by  W.  Mungeam,  in  the  County  Court  of  Kent,  at  Graves-  J^J'JhouM 
end,  against  L.  L.  Wheadey  and  R.  J.  Smith,  upon  the  ^^?"?^*®** 
4th  of  October,  1850.    A  summons  subsequently  issued,  and  the  writ  of 
was  duly  served  upon  the  defendants.     The  plaint  was  in  issues;  nor 
replevin  in  the  ordinary  form ;  but  the  particulars  annexed  jJ^^J  thT^art^ 
thereto  claimed,  in  addition,  5QL  as  damages  for  an  illegal  lumself  shoiud 

make  per- 

distress.  On  the  8th  of  November,  the  plaint  came  on  for  sonally  the 
hearing,  when  the  defendants'  counsel  produced  and  deli-  r^uired*by 
vered  to  the  Judise  a  writ  of  certiorari,  issued  from  this  ?|**^»««tion; 

^  '  It  may  be 

Court,  which  was  returnable  on   that  day.     The  Judge,  miule  by  his 

attorney  or 

however,  required  that  the  provisions  of  the  9  &  10  Vict,  agent. 

c.  95,  s.  121  (a),  should  be  complied  with  before  he  obeyed  ^f  the  Judge*^ 

the  writ.    The  defendant,  Wheatley,  was  absent  from  ilhaess,  ^^^^^  ^^^J 

but  his  attorney  offered  to  make  the  necessary  declaration  the  declaration 

required  by 
section  121  is 
(a)  See  the  section  ante,  p.  31.  made,  to  fix 

the  amount  of 
security,  before  requiring  the  execution  of  the  bond. 
Sambfe,  that  replerin  cannot  be  joined  with  any  other  form  of  action  in  the  County  Court. 
SembU  also,  that  the  proceedings  required  by  sect.  121  of  9  &  10  Vict,  c  95,  are  not  affected 
by  13  &  14  Vict,  c  61  (the  Extension  Act),  but  the  bond  to  be  given  bv  the  party  removing 
the  plaint  should  still,  as  before  that  act,  be  conditioned  to  prove  bHsfore  tne  Court  into  which 
the  plaint  b  removed,  that  the  rent  or  damage  claimed  exceeds  20/. 
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under  that  section,  and  one  Watkins  stated  that  he  also  was 
ready  to  make  the  declaration  and  to  enter  into  the  bond 
required  by  the  act,  and  produced  a  power  of  attorney,  by 
which  Wheatley  authorized  him  to  sign  on  his  behalf  a 
bond,  conditioned  to  prove  to  the  Court  of  Exchequer  that 
there  was  ground  for  believing  that  the  rent  sought  to  be 
recovered  in  the  plaint  was  above  202^  The  defendant 
Smith,  who  was  present,  also  stated  that  he  was  ready  to 
enter  into  such  security  as  the  Judge  should  require.  The 
Judge  refused  to  obey  the  writ  of  certiorari,  conceiving 
that  the  act  required  the  personal  declaration  and  security 
of  the  party  seeking  to  recover  the  plaint ;  and  that,  even  if 
those  acts  could  be  done  by  an  agent,  Watkins  was  not  duly 
authorized  to  comply  with  the  exigencies  of  the  statute — 
being  empowered  only  to  enter  into  a  bond  condidoned  to 
prove  that  the  rent  sought  to  be  recovered  was  above  20L ; 
whereas,  since  the  13  &  14  Vict.  c.  61,  the  bond  should  be 
conditioned  to  shew  that  the  rent  claimed  was  above  50/. 
The  Judge  proceeded  with  the  hearing,  and  the  jury  gave 
a  verdict  for  the  plaintiff,  with  50/.  damages. 


Sir  F,  Thesigevy  Bodkin,  and  Horn  shewed  cause.  The 
rule  must  be  discharged.  It  is  clear  that  the  preliminaries 
required  by  the  121st  section  must  be  performed  before  the 
plaint  is  removed,  since  it  says,  that  ^^  then,  and  not  other- 
wise, the  action  may  be  removed."  In  the  present  case, 
the  party  himself  was  not  present  before  the  Judge  to 
make  the  declaration,  nor  was  his  agent  authorized  to  do 
so.  [Aldersonf  B. — Why  did  not  the  Judge  adjourn  the 
hearing,  so  as  to  give  the  defendant  time  to  fulfil  the 
requirements  of  the  statute?]  The  writ  is  returnable 
immediately.  Those  things  which  sect.  121  requires  to  be 
done,  should  be  done  before  the  writ  of  certiorari  is 
obtained.  [Parke^  B. — The  person  who  obtains  the  writ 
should  take  care  to  have  it  made  returnable  at  a  time 
which  will  allow  him   to  comply  with   the  terms  of  the 
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tatiite.]     In  Rex  v.  Dunn  (a),  where  a  writ  of  certiorari    ^/^'\  ^' 
lad  issued  under  5  Ann.  c.  14  (b\  the  Court  held  that  the  -7; '- — 

^   ^  ,  MUNGEAM 

mrty,  who  sued  out  the  writ^  could  not  call  on  the  magistrate  «. 

T^H  B  ATL  E  Y 

0  allow  and  return  it,  until  he  had  entered  into  the  recog-  and  Another. 
lizance  which  the  statute  requires.     So  here,  the  writ — 

rhich  is  not  a  common  law  writ,  but  one  given  by  the 
tatute— could  not  be  obeyed  by  the  Judge  until  the  pro- 
isions  of  the  act  had  been  strictly  complied  with.  But 
veo  if  the  Judge  was  wrong  in  declining  to  act  upon  the 
frit,  he  should  be  ruled  to  return  it  before  an  attachment 
Bues,  as  was  done  in  Rex  v.  Battams  {c).  [Pollock^  C  B. 
-In  FitzwiUUtnCs  case  (cf),  it  is  laid  down,  that  the  delivery 
f  a  writ  of  certiorari  to  a  justice  makes  every  act  that  he 
Ices  subsequently,  if  judicial,  erroneous,  and  if  ministerial, 
oid.  Where  the  Judge  either  refuses  to  obey  the  writ,  or 
Ices  some  act  which  imports  that  he  does  not  intend  to 
bey  it,  it  is  not  necessary  to  rule  him  to  return  it. 
ildersan^  B. — Here  the  Judge  did  not  do  that  preliminary 
ct,  without  which  the  clerk  could  not  say  what  sureties 
rould  be  required.]  The  rule  laid  down  in  FitzwUlianCs 
tue  applies  only  to  cases  where  the  certiorari  has  issued  at 
ommon  law :  where  it  is  statutable,  the  writ  is  inopera- 
ive,  until  the  conditions  annexed  by  the  statute  which 
reates  it  are  performed.  [Parke^  B. — The  Judge  appears  to 
ave  been  wrong  in  allowing  the  jury  to  give  50L  damages 

1  an  action  of  replevin.]  Those  damages  were  given  for 
le  excessive  distres&  In  the  County  Court  the  distinction 
>q>ecting  the  forms  of  action  is  not  observed  as  in  the 
jperior  Courts,  and  here  the  actions  of  replevin  and 
»r  an  excessive  distress  were  joined.    [Pollock^  C.  B. — The 


(a)  8  T.  R.  217. 
(6)  The  2nd  section  of  which 
rovides,  that  the  proceedings 
tail  not  be  removed  by  certiorari 
dIms  the  party  convicted  shall, 
ifore  the  allowance  of  such  cer- 
mrnri,  become  bound  to  the  pro- 
scntor  in  502.,  with  such  suffi- 
ent  sureties  as  the  convicting 


magistrate  shall  think  fit,  with 
condition  to  pay  the  prosecutor 
within  fourteen  days  after  such 
conviction  or  procedendo  granted, 
his  full  costs,  &c. 

(c)  1  East,  298.  See  In  re 
Brookman  v.  Wenkam,  post. 

id)  Cro.  Eliz.  916. 
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Volume  II      proceedings  in  replevin  are  entirely  different  from  those  in 
other  actions  in  the  County  Court;  and  the  practice  pro- 


r.  vided  by  the  statute,  both  as  to  removal  of  the  plaint  and 

and^AnoiA^r.  Otherwise,  is  distinct  These  two  forms  of  action  could  not, 
therefore,  be  blended  in  the  County  Court.  Parke,  B. — Two 
forms  of  action  which  are  removed  in  different  ways,  certainly 
ought  not  to  be  joined.]  A  further  reason  why  the  Judge  of 
the  County  Court  did  not  act  upon  the  certiorari  is,  that  die 
parties  desirous  of  removing  the  plaint  were  not  prepared  to 
enter  into  the  necessary  bond.  By  the  9  &  10  Vict  c.  95, 
s.  121,  the  bond  must  have  been  conditioned  to  prove  that 
the  rent  claimed  was  more  than  202^ ;  but  by  the  13  &  14 
Vict  c.  61,  the  jurisdiction  of  the  County  Court  is  extended 
to  the  recovery  of  <^any  debt,  damage,  or  demand  not 
exceeding  the  sum  of  SOiL,"  which  includes  claims  for  rent 
tried  by  a  suit  in  replevin.  Watkins,  therefore,  who  was 
only  empowered  to  give  a  bond  conditioned  to  prove  that 
the  damage  exceeded  202^,  was  not  in  a  position  to  give  the 
requisite  security.  [Parke,  B. — The  mere  extension  of 
the  jurisdiction  in  other  actions  does  not  necessarily  extend 
it  to  replevin.  No  extension  was  needed  in  that  action ;  for 
before  the  last  act,  replevin  might  have  been  tried  in  County 
Courts  to  any  amount  The  plaint  in  replevin  may,  there- 
fore, now  be  removed  in  the  same  manner  as  it  could  before 
the  last  act] 

C.  Clark  {Peacock  with  him),  in  support  of  the  rule. 
The  effect  of  the  delivery  of  the  certiorari  to  the  Judge  was 
immediately  to  suspend  all  proceedings  in  the  inferior 
Court  His  proceeding  uSter  it  had  been  produced  was  a 
contempt  of  this  Court,  for  which  an  attachment  rightly 
issued.  All  subsequent  proceedings  were  void,  and  coram 
non  judice ;  Tidd^s  Pract,  404,  9th  ed. ;  Cross  v.  Smith  (a). 
In  Sevan  v.  Prothesk  (&),  it  was  held  that  the  o£Bcer  of  an 
inferior  Court  is  bound  to  obey  a  writ  of  recordari 


(a)  1  Salk.  148  :  S.  C.  12  Mod.  (6)  2  Burr.  1 151. 

943  ;  2  Ld.  Raym.  836. 
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loquelam,  although  his  fees  are  not  paid  to  him.     In  Hurst    ^.^f  ^' 

▼.  Afattorie  (a),  where  on  a  pluries  replevin  to  the  sheriff  of  "^ 

London,  a  return  was  made  of  a  custom  ratified  by  Parlia-  t^ 

ment  to  replevy  in  the  Sherifis'  Court  there,  and  not  by  and  Another. 
the  Ring's  writ,  it  was  held  bad;  and  an  attachment  was 
granted  against  the  sheriff.  With  regard  to  the  reasons 
which  the  Judge  gave  for  not  obeying  the  writ,  he  was 
clearly  wrong.  When  it  appeared  that  Wheatley  was  ill, 
and  could  not  attend,  the  Judge  ought  to  have  allowed 
Watkins,  who  was  empowered  by  warrant  of  attorney,  to 
comply  with  the  requisites  of  the  statute.  That  the  same 
bond  will  suffice  now  as  before  the  last  statute  seems  clear. 
— [He  was  then  stopped  by  the  Court] 

Parke,  B.  (6)— The  rule  for  an  attachment  must  be 
made  absolute.  I  think  the  Judge  of  the  County  Court 
acted  wrongly.  The  question  turns  upon  the  construc- 
tion of  sect  121  of  9  &  10  Vict  c.  95,  under  which 
the  certiorari  issued.  The  preliminaries  which  are  re- 
quired by  that  section  to  be  performed  before  the  removal 
of  the  cause  is  complete,  may  be  performed  after  the 
writ  has  issued.  When  the  writ  issues  it  is  to  be 
obeyed  conditionally;  that  is,  provided  the  party  who 
has  obtained  it  performs  the  acts  which  are  required 
by  the  statute.  If  he  omits  to  do  so,  the  Judge  is  not 
bound  to  act  upon  the  writ  Rex  v.  Dunn  (o),  is  an 
authority  to  this  effect  The  statute  and  the  certiorari 
being  read  together,  there  is  a  direction  to  the  Judge  to 
remove  the  plaint  upon  the  party  making  a  declaration  to 
him,  in  accordance  with  sect  121,  and  becoming  bound 
with  two  sureties  to  be  approved  of  by  the  clerk  of  the 
Court,  **  in  such  sums  as  to  the  Judge  shall  seem  reason- 
able."    When  the  declaration  is  made,  the  Judge  has  a 


(a)  2  Dyer,  245,  b.  (c)  8  T.  R.  217. 

(6)  Pottoek,  C.  B.,  had  left  the  Court. 
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Wheatlby 
and  Another. 


duty  to  perform,  iiatnelj,  to  fix  the  amount  of  the  security ; 
and  then,  the  other  conditions  being  complied  with,  the 
plaint  is  to  be  removed.  The  statute  is  not  only  obscure 
as  to  the  time  when,  and  the  mode  in  which,  those  conditions 
shall  be  performed,  but  also  as  to  the  party  by  whom 
the  declarations  shall  be  made.  It  may  be  observed,  how- 
ever, that  in  cases  where  the  amount  is  small,  if  the  party 
himself  must  be  present  in  Court  in  order  to  execute  the 
security  required,  great  inconvenience  would  result.  The 
more  reasonable  construction  of  the  act  is  to  hold  that  the 
declaration  may  be  made  by  the  person  who  appears  for 
the  party  to  the  suit,  and  who  conducts  his  case,  namely, 
the  attorney.  In  the  present  case,  the  Judge  should  have 
fixed  the  amount  of  security  which  he  thought  reasonable, 
and  then  the  other  requirements  might  have  been  fulfilled. 
The  Judge  refused,  however,  to  do  that  It  is  beside  the 
present  question  to  say  whether  he  was  right  or  wrong  in 
directing  a  verdict  for  damages  beyond  those  incurred 
in  the  replevin  suit,  as  we  think  he  has  acted  wrongly 
upon  the  other  point.  As  that,  however,  has  arisen  from 
an  error  in  law,  the  attachment  ought  to  remain  in  the 
office  for  a  month ;  and,  in  the  mean  time,  a  new  writ  of 
certiorari  may  issue,  so  as  to  give  the  Judge  an  opportunity 
of  doing  that  which  the  statute  requires. 


Aldebson,  B. — I  am  of  the  same  opinion.  I  think  the 
Judge  was  wrong  in  the  course  which  he  took.  He  was 
in  error  in  saying  that  the  defendant  must  be  present, 
and  he  was  also  in  error  in  not  fixing  the  amount  of  the 
security  required.  Until  that  was  done  no  further  pro- 
ceedings could  be  taken.  I  give  no  opinion  as  to  whether, 
if  after  he  had  done  that,  the  defendant  had  neglected  to 
provide  the  sureties  within  a  reasonable  time,  he  was  bound 
to  remove  the  plaint 


Martin,  6. — I  am  of  the  same   opinion.     The   case 
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appears  to  me  to  be  clear.  The  Judges  of  the  County 
Courts  ought  to  aid,  rather  than  throw  impediments  in  the 
way  of  the  removal  of  plaints  by  certiorari. 

Rule  absolute  without  costs  (a). 

(a)  The  counsel  for  the  de-  of  so  much  doubt  that  they  would 
fendant  asked  for  costs ;  but  the  not  make  the  Judge  of  the  County 
Court  said  that  the  point  admitted      Court  pay  the  costs. 


L.  M.  ^  P. 
185K 

MUNGEAM 
V. 

Wheatlky 
and  Another. 


Baily  and  Another  t;.  Curling. 


Jttnvary  30. 


[Bail  Court.     Coram  Erky  JJ] 

Mi  ASS  obtained,  in  last  Michaelmas  Term,  a  rule  nisi 
for  an  attachment  against  the  defendant,  for  the  non-pay- 
ment of  the  several  sums  of  42/.  S^.,  59/.  IS^.,  and 
13/.  2«.  6dL,  pursuant  to  a  rule  of  Court,  an  award  made 
herein,  and  the  Master's  allocatur. 

The  cause,  and  all  matters  in  difference  between  the 
parties  were  referred^  by  a  Judge's  order,  to  arbitra- 
tion. The  arbitrator  found  that  there  were  no  matters 
in  difference,  other  than  those  in  the  cause;  and  as 
to  the  cause,  he  found  that  the  plaintiflb  were  enti- 
tled to  recover  42L  3«.  He  awarded  that  that  sum 
*^  should  be  paid  by  the  defendant  to  the  plaintifis;"  that 
the  defendant  should  pay  the  costs  of  the  action,  &c., 
and  that  each  of  the  parties  should  pay  one  moiety  of  the 
costs  of  the  award.  The  plaintiffs  having  taken  up  the  award, 
the  Master  gave  his  allocatur  for  the  sums  of  59/^  18«.,  and 
13/.  2s,  6dL,  for  the  costs  of  the  action  and  of  a  moiety  of 
the  award.     The  rule  was  granted  upon  the  affidavit  of 


On  a  motion 
for  an  attach- 
ment for  non- 
payment of 
money  pur- 
suant  to  an 
award,  it  is 
no  objection 
that  the  de- 
mand was  not 
made  till  up- 
wards of  two 
years  after 
making  the 
award. 

A  demand 
by  one  atone 
of  two  plain- 
tifis,  without 
a  warrant  of 
attorney  from 
the  other,  of  a 
sum  awarded 
to  be  paid  to 
both,  IS  suf- 
ficient (a). 


(a)  See  Corhett  d.  Oynnr  v.  Nicholh,  ante,  p   87. 


VOL.    II. 
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FohimM  II.     Charles  Edward  Baily,  one  of  the  plaintiffs,  which  stated 

— - — ' —  that  he  had  "personally  demanded  of  the  defendant  the 

and  Another   payment  of  the  sum  of  A2L  Ss.,  awarded  to  the  said  Alfired 

CrRLiNo.     Head  Baily,  and  to  this  deponent,"  **  and  also  the  payment 
of  the  sum  of  5921  18^.,  for  costs  allowed  to  the  said  Alfred 
Head  Baily,  and  to  this  deponent  in  the  said  cause,  and 
also  the  payment  of  the  sum  of  13/1  2$.  6dL,  for  the  costs 
allowed  to  the  said  Alfred  Head  Baily,  and  to  this  deponent 
in  the  said  cause,  for  one  moiety  of  the  costs  of  the  said 
award,  the  whole  having  been  paid  by  the  said  Alfred  Head 
Baily,  and  this  deponent,  on  taking  up  the  said  award." 
"That  the  defendant  did  not  then,  or  at  any  time  since, 
pay  the  said  several  sums  of, "  &c.,  "respectively,  or  any  or 
either  of  them,  or  any  part  thereof,  either  to  the  said  Alfred 
Head  Baily,  or  to  this  deponent,  or  to  Thomas  Lacy,  the 
attorney  in  this  action  for  the  said  Alfred  Head  Baily  and 
this  deponent,  or  to  either  of  them,  or  to  any  person  or 
persons,  on  their,  or  any  or  either  of  their  behalf;  and 
the  said  sums  of,  *'  &c.,  "still  remain  wholly  due  and  owing 
fix>m  the  defendant  to  the  said  Alfred  Head  Baily,  and  this 
deponent."    There  was  no  affidavit  by  the  other  plainti£F 
that  he  had  not  been  paid,  or  that  he  had  authorized  the 
deponent  to  make  the  demand.     The  award  was  made  on 
the  28th  of  April,  1848,  and  the  demand  on  the  11th  of 
July,  1850. 

Lush  shewed  cause.  There  are  two  answers  to  this  ap- 
plication. First.  The  Court  will  not  grant  the  summary 
process  of  an  attachment,  where  so  long  a  delay  has  been 
suffered  to  elapse,  more  especially  where  no  explanation  is 
offered  to  account  for  it.  In  Storey  v.  Garry  (a),  A^ 
teson,  J.,  refused  to  grant  an  attachment  for  nonperform- 
ance of  an  award,  after  the  lapse  of  a  period  of  four  yean 
from  the  making  of  it,  without  an  affidavit  explaining  the 
delay. 

(a)  8  Dowl.  299. 
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Secondly,  the  demand  is  only  made  by  one  of  two 
plaintiflb,  and  it  is  not  shewn  that  he  was  authorised  by 
warrant  of  attorney  from  his  eo-plaintifi;  to  make  the  de^ 
mand  on  his  account  It  is  quite  consistent  with  this 
affidavit  that  the  other  plaintiff  may  have  received  the 
money  without  the  knowledge  of  his  co-plaintiff  (a).  In 
Sykes  and  Others  v.  Haigh  {b\  the  award  directed  that  a 
bond  should  be  delivered  to  three  executors,  plaintifis  in 
the  action;  and  the  Court  of  Common  Pleas  held,  on 
a  motion  for  an  attachment,  that  they  must  all  make  the 
demand  at  the  same  time,  or  eicecute  a  warrant  of  attorney 
authorizing  one  or  more  to  make  the  demand  (c). 


1851, 

Baily 
and  Another 

9. 

Curling. 


Bas8^  in  support  of  the  rule%  If  an  unreasonable  delay 
had  taken  place  between  the  demand  and  the  application 
for  an  attachment,  some  explanation  of  it  might  have  been 
deemed  necessary;  but  it  is  different  where  the  only  delay 
is  between  the  award  and  the  demand  of  performance. 
Negotiations  may  have  been  going  on  between  the  parties, 
which  may  have  led  to  the  plaintifis*  not  having  sought  to 
enforce  it  before. 

With  regard  to  the  demand  being  made  by  only  one  of 
the  plaintifis,  it  would  much  interfere  with  the  benefit  of 
awards  in  commercial  cases,  if  all  the  partners  of  a  firm 
were  bound  to  go  together  to  make  the  demand.  In  the 
case  cited,  the  arbitrator  awarded  a  specific  act  to  be  done  \ 
namely,  that  the  defendant  should  deliver  a  bond  to  the 
three  plaintifis ;  and  it  might  be  that  the  defendant  would 
not  be  obeying  the  direction,  by  delivering  it  only  to  one. 
Payment  to  one  of  several  plaintifis  is  good  (d).  Besides, 
here  the  deponent  swears  it  has  not  been  paid  to  his  co- 
plaintiff;  and  if  the  fiict  were  otherwise,  the  defendant  might 
shew  it 


(a)  See  Manwdl  v.  nompstm 
and  Otheri,  6  D.  &  L.  91. 

ib)  4Dowl.  114. 

(c)  He  alto  took  other  objec- 
tions  to  the  awurd»  which  it  haa 


not  been  thought  necessary  to 
report. 

id)  See  Husband  Y,  Dads,  antst 
p.  50. 
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Baily 

«nd  Another 

r. 

Curling. 
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Erle,  J. — I  do  not  think  that  the  mere  lapse  of  two  years, 
between  the  making  the  award  and  the  demand  of  payment, 
is  any  sufficient  answer  to  this  application  for  an  attachment. 

As  to  the  other  objection,  the  case  that  was  cited  in  sup- 
port of  it,  was,  I  think,  an  exceptional  one.  I  am  clearly  of 
opinion  that  when  a  cause  is  referred,  and  the  arbitrator 
awards  a  sum  to  be  paid  by  the  defendant  to  the  plaintifls, 
a  demand  by  one  is  sufficient.  The  rule,  therefore,  must  be 
absohite. 

Rule  absolute. 


January  31. 


Harris  v,  Puillips. 


[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.y  Maule,  J".,  Cresstoell^  J.,  and 

WilKams^  JJ] 


The  declara.     A  SSUMPSIT.     The  first  count  of  the  declaration  stated, 

tion  stated  that 

the  defendant  that  heretofore,  to  wit,  on  the  22nd  of  June,  1849,  in  consi- 
Kretwo  horses  deration  that  the  plaintiff  would  supply  on  hire  to  the  defend- 
liff™  fora  "*'  ^"^  ^^^  ^^^  purpose  of  drawing  a  cart  for  carrying  her  said 
certain  space     goods  to  hcr  Customers,  divers,  to  wit,  two  horses,  fit  and 

of  time  then 

agreed  upon  proper  for  the  purpose  aforesaid,  each  of  the  said  horses  to  be 
to  wu!  for  tiho  "^^'  ^"  alternate  working  days,  the  defendant  then  promised 
space  of  one  ^^  plaintiff  to  hire  such  horses  fi*om  the  defendant,  and  to 
pay  the  plaintiff  kcep*and  employ  the  said  horses  on  hire  for  the  purposes 

**  certain  hire 
and  reward  in 

that  behalf,  to  wit,  50/.  a-ycar  for  each  of  the  said  horses,  payable  qoarterly,  to  wit,**  &G. 
Breach,  that  "  before  the  expiration  of  the  said  spacepf  time  so  agreed  upon  as  ubmaid  in  thit 
behalf,  to  wit,  on,*'  &c.,  the  defendant  refused  to  hire,  &c. 
Heldt  after  verdict, 

1,  that  the  allegations  that  the  contract  had  been  made  for  **a  certain  apace  of  time,** 
and  for  '*  certain  hire  and  reward,**  were  sufficient  averments  of  the  time  for  which  it  had  been 
entered  into,  and  the  amount  to  be  paid,  to  render  it  unnecessary  to  treat  the  averments  under 
the  videlicets  as  material ;  and  that,  consequently,  the  averments  under  the  first  and  lecond 
videlicets  might  be  rejected. 

2,  that  the  declaration  was  therefore  supported  by  evidence  of  a  contract  to  hire  the  horses 
for  one  week,  and  so  on  from  week  to  week,  at  the  rate  of  5()/.,  payable  weekly.     And 

3,  that  the  words  "  payable  quarterly'*  were  protected  by  the  next  preceding  videlicet. 


Uarbis 
l*uiLLirs. 
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and  in  manner  aforesaid  for  a  certain  space  of  time  then     ^-  ^-  ^  ^* 
agreed  upon  between  the  plaintiflp  and  defendant,  to  wit,  - 
for  the  space  of  one  year  from  thence  next  ensuing ;  and 
to  pay  the  plaintiff  for   the  use  thereof  certain  hire  and 
reward  in  that  behalf,  to  wit,  50L  a-year  for  each  of  the  said 
horses,  payable  quarterly,  to  wit,  on  the  day  and  year  last 
aforesaid ;   and  to   take  due  and  proper  care  of  the   said 
horses  respectively,  and  to  employ  the  same  as  aforesaid  in 
a  reasonable  and  proper  manner  during  the  time  she,  the 
defendant,  should  so  have  and  use  and  employ  the  same 
under  the  aforesaid  agreement    Averment  that  the  plaintiff 
had  at  all  times  been  ready  and  willing  to  supply  the  said 
horses,  &c.,  and  that  he  did  hire  to  the  defendant,  according  to 
the  said  agreement,  two  horses  fit  and  proper,  &c. ;  and  that 
the  defendant  thenceforth  until  her  refusal  any  longer  to  use 
to  continue  the  use  and  hire  thereof  as  hereafter  mentioned, 
had  the  full  and  free  use  and  hire  thereof,  &c.    First  breach  z 
that  afterwards,  and  before  the  expiration  of  the  said  space 
of  time  so  agreed  upon  as  aforesaid  in  that  behalf,  to  wit, 
on  the  18th  of  Febniary,  1850,  the  defendant  wrongfully 
and  unjustly  refused  any  further  to  use,  keep,  or  employ, 
and  has  not  at  any  time  since  used,  kept,  or  employed  the 
said  horses,  or  either  of  them,  on  hire  or  otherwise,  or  any 
other  horses,  from  the  plaintiff,  and  then  wholly  refused 
any  further  to  perform  the  said  agreement,  and  thenceforth 
continually   hath   wholly   prevented    and  discharged    the 
plaintiff  from  any  further  performing  the  said  agreement 
on  bis  part     Second  breach :  that  the  defendant  did  not, 
nor   would,   while   the  said  horses  were  in   her  use   and 
employ  under  the  said  agreement,   take   proper  care  of 
them ;  but  after  the  making  of  the  said  agreement,  and 
while  she  so  used  and  employed  the  said  horses  as  aforesaid 
under  the  terms  of  the  said  agreement,  to  wit,  on  the  day 
and  year  first  in  this  count  aforesaid,  took  such  bad  care  of 
the  sud  horses,  and  used  the  same  in  so  unskilful  and 
careless  a  manner,  that  by  reason  of  the  premises  last  men- 
tioned, the  said  horses  became,  and  were  for  a  long  space  of 
time,  sick,  lame,  &c.,  and  unable  to  work,  &c. 
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The  second  count,  which  was  similar  to  the  fiist,  related 
to  the  hire  of  another  horse. 

The  only  plea  material  to  this  report  was  non  assumpsit 
to  both  counts. 

Upon  the  trial  before  Talfourdy  J.,  at  the  first  Middlesex 
Sittings  in  this  Term,  the  contract  between  the  plaintiff 
and  defendant  was  proved  to  have  been  one  for  a  week, 
and  so  on  from  week  to  week  at  the  rate  of  SOL  a-year,  to 
be  paid  weekly.  The  plaintiff  applied  for  leave  to  amend 
the  declaration ;  but  the  learned  Judge  refused  to  allow  an 
amendment,  on  the  ground  that  the  principal  question  in 
contest  between  the  parties  throughout  was,  whether  the 
hiring  was  a  yearly  or  weekly  one.  The  jury,  under  the 
direction  of  his  Lordship,  found  a  verdict  for  the  defendant 
on  the  two  issues  upon  non  assumpsit  to  the  first  and 
second  counts,  leave  being  reserved  to  the  plaintiff  to  move 
to  enter  the  verdict  for  himself  on  those  issues  for  9L 


Byks,  Seijt.,  having  obtained  a  rule  accordingly, 

Humfrey  and  Bovill  shewed  cause.  The  question  is,  whe- 
ther evidence  of  a  weekly  hiring  supports  the  declaration; 
and  it  is  submitted  that  it  does  not.  The  rules  of  pleading 
require  that  a  contract  shall  be  set  forth  with  certainty ;  I 
ChiitL  Fkad.  309,  7th  ed. ;  and  it  must  be  proved  as  laid; 
/dl  31 1, 312.  The  particulars  of  the  contract  have,  it  is  true, 
been  laid  in  this  case  under  videlicets;  but  if  those  par- 
ticulars are  material,  they  are  not  rendered  immaterial  by 
being  so  laid.  The  payment  of  money  into  Court  would  have 
been  an  admission,  not  merely  of  some  contract  between  the 
plaintiff  and  defendant,  but  of  a  contract  for  a  year  at  M 
a-year.  [Jervis,  C.  J. — If  the  declaration  had  stated  simply 
that  the  agreement  was  for  a  certain  space  of  time,  that 
allegation  would  have  been  good  on  general  demurrer  (a) 
The  technical  rules  of  pleading,  indeed,  require  that  tiroes 


(a)  See  Ward  v.  Harris,  2  B.      Eldon  dissented  from  the  rest  of 
&  P.  265  ;  where,  however,  Lord      the  Court. 
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should  be  stated  with  precision,  and  such  a  declaration     ^'^\\^' 
might  have  been  bad  on  special  demurrer ;  but  we  are  not  ' 


Phillips. 


Harris 

now  on  special  demurrer.     Maule,  J. — ^The  plaintiff  is  not      ^    r. 
bound  to  set  out  the  very  terms  of  the  contract:  if  he  does 
set  them  out,  he  must  prove  them ;  but  here  he  does  not 
do  sa     He  merely  says,  that  the  contract  was  for  a  certain 
space  of  time.]     It  was  contended,  in  moving  for  this  rule, 
that  the  plaintiff  was  at  liberty  to  reject  the  first  breach  as 
surplusage ;  but  that  he  cannot  do.     That  breach  evidently 
refers  to  an  agreement  for  a  year,  and  a  contract  for  that  space 
of  time  must  necessarily  have  been  laid  in  the  preceding  part 
of  the  declaration.     {Jervis,  C.  J. — Suppose  the  declaration 
had  alleged  that  the  contract  was  to  hire  divers,  to  wit,  fifty 
horses,  and  to  pay  a  large  sum,  to  wit,  5000/1,  would  the 
plaintiff  have  been  bound  to  prove  the  precise  number  of 
horses  and  the  precise  sum  laid  under  the  videlicets  7]    It  is 
submitted  that  he  would ;  and  if  the  evidence  shewed  that 
the  contract  was  for  a  different  number  of  horses  and  for  a 
different  sum,  he  must  have  been  nonsuited,  unless  the  Judge 
had  given  him  leave  to  amend  under  the  3  &  4  Wm.  4,  c  42, 
s.  23.     In  Preston  v.  Butcher  (a),  which  was  an  action  for 
refusing  to  retain  the  plaintiff  in  the  defendant's  service, 
the  second  count  of  the  declaration  stated  that  the  de- 
fendant undertook  to  pay  a  certain  salary,  to  wit,  the  salary 
of  250L  per  annum ;  and  as  no  promise  to  pay  any  fixed 
sum  was  proved,  Lord  EUenborough  held  that  the  count 
was  not  supported.    [Mauley  J.-^In  that  case  the  allegation 
was  of  a  promise  to  pay  a  certain  sum,  to  wit,  &c,  and  the 
evidence  shewed  that  neither  the  sum  under  the  videlicet 
nor  any  other  certain  sum  had  been  promised.]     In  the 
marginal  note  it  is  laid  down  generally,  that  *^  a  contract 
for  a  yearly  service  at  a  specific  salary  must  be  proved  as 
alleged,  although  both  the  time  and  sum  are  averred  under 
a  videlicet."    [Mauky  J. — Looking  at  that  note  with  the 
light  thrown  on  it  by  the  text,  it  means  that  when  a  decla- 
ration alleges  a  specific  sum,  you  must  prove  some  specific 
sum,  not  that  you  must  prove  the  particular  specific  sum 

(a)  I  Stark.  3. 
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alleged  under  the   videlicet.     fVtlHamSf  J.^PattesoUy  J., 
takes  the  same  view  of  that  case.     He  says,  in  commenting 
upon  it  in  Cooper  v.  Blick(a):  "The  ruling  shews  that 
the  plaintiff  there  was  bound,  notwithstanding  the  videlicet, 
to  prove  a  speciGc  contract ;  an  agreement  for  some  given 
amount ;  but  not  that  he  was  obliged  to  prove  the  precise 
amount  named  in  the  declaration.'']     In  Ealge  v.  Siraf- 
ford(b)y  the  declaration  stated,  that  in  consideration  that 
the  plaintiff  would  demise  to  the  defendant  fiimbbed  lodg- 
ing for  a  certain  term,  to  wit,  two  years,  the  defendant  pro- 
mised, &c. ;  and  alleged  by  way  of  performance,  that  the 
defendant  did  demise  for  the  said  term  of  two  years.     The 
evidence  was,  that  the  defendant  agreed  to  take  the  lodg- 
ings for  two  or  three  years:  and   the  Court  held  that 
although  the  term  was  laid  under  a  videlicet,  it  was  mate- 
rial ;  and  that  as  it  was  not  proved  as  laid,  the  plaintiff  could 
not  recover.     [Maule^  J. — The  manner  in  which  perform- 
ance was  averred  made  it  material]     In  debt  upon  bond  to 
perform  an  award  to  be  made  on  or  before  the  16th  of 
March,  an  allegation  in  the  declaration  that  the  arbitrator, 
to  wit,  on  the  16th  of  March,  made  his  award,  was  held  a 
sufficient  averment  that  it  was  made  on  that  day ;  Skinner 
V.  Andrews  {c).     [fViUiams,   J. — The  declaration  did   not 
allege  that  the  award  was  made  on  or  before  the  16th  of 
March,  to  wit,  &c.,  and  it  would  therefore  have  been  insuf- 
ficient, unless  the  statement  under  the  videlicet  could  be 
taken  as  material]     In   Cooper  v.  Blicky    the   declaration 
stated  that  in  consideration  that  the  plaintiff  would  enter 
into  the  defendant's  employment,  to  wit,  in  the  capacity  of 
editor,  at  a  certain  salary,  to  wit,  at  the  rate  of  400^  per 
annum,  &c. ;  and  Patteson,  J.,  held  that  the  capacity  in 
which  the  plaintiff  engaged  to  serve  was  material,  although 
laid  under  a  videlicet     [Mauley  J. — There  the  averment 
was  not  "  in  the  capacity,  to  wit,"  &c.,  but  "  to  wit  in  the 
capacity."     Your  argument  is   perfectly    untenable,   and 


(fl)  2  Q.  B.  915,  924. 
ih)  1  C.  ^  J.  391. 


(c)  1  Saund.  I69. 


Phillips. 
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contrary  to  every  day's  practice.     The  videlicet  saves  you     ^  ^'  ^  ^• 

fiom  pledging  yourself  to  a  precise  statement  of  numbers.  — — — 

Suppose  a  declaration  stated  that  the  defendant  agreed  to  _  o. 
deliver  a  certmn  quantity,  to  wit,  a  hundred  tons  of  coals, 
but  that  he  disregarded  his  promise,  and  delivered  a  smaller 
quantity ;  can  you  contend  that  if  the  contract  proved  was 
for  ninety-nine  tons,  the  plaintiff  must  fail  ?]  Wherever  the 
particular  terms  of  a  contract  must  be  stated,  every  allega- 
tion of  those  terms  is  material,  though  laid  under  a  videlicet. 
[fFtlhams,  J. — In  Cooper  v.  BUck,  the  salary  was  as 
much  part  of  the  contract  as  the  capacity ;  and  yet  the 
Court  held  that  it  was  not  necessary  to  prove  the  precise 
amount  under  the  videlicet]  The  language  of  the  first 
breach  shews  that  the  contract  to  which  it  refers  was  a 
contract  for  a  year ;  it  speaks  of  '^  the  said  space  of  time  so 
agreed  upon  as  aforesaid."  ITVUUams^  J. — That  refers  to 
what  is  outside  the  videlicet.  The  only  statement  of  time 
which  is  not  under  a  videlicet  is  the  dilation  that  the 
defendant  promised  to  hire  ^'  for  a  certain  space  of  time  f 
but  the  word  '^  certain"  means  quoddam,  not  certum,  and  the 
reference  to  time  by  the  word  '^  said,**  cannot  refer  to  such 
an  indefinite  space  of  time  (a).  JerviSf  C.  J. — Preston  v. 
Butcher {b)  shews  that  '^certain"  means  certum,  and  not 
quoddam.]  At  all  events,  the  word  ^^said"  refers  to  the  last 
antecedent,  and  that  is,  *^  one  year."  If  the  Court  should  hold 
that  the  averment  of  the  particulars  of  the  contract  as  set 
forth  under  the  videlicets  are  not  material,  then  a  declaration 
would  be  su£Scient,  which  stated  that  the  defendant  entered 
into  a  contract,  to  wit,  as  follows,  and  broke  it,  to  wit,  as 
follows ;  and  that  declaration  would  be  supported  by  proof 
of  any  breach  of  any  contract  [Maule^  J. — If  the  contract 
be  not  alleged  in  any  other  way  than  under  a  videlicet,  the 
allegation  is  material,  notwithstanding  the  videlicet ;  if  it 
be,  then  what  is  laid  under  a  videlicet  is  not  material. 
The  rules  of  pleading  require  that  numbers  and  times  shall 

(aj  "When  pleadings    were   in      See,   ex  gr.,  the   pleadings    in 
Latin,  *'  quidam"  was  always  used      Levinz*8  Reports,  passim. 
where   "  certain"  is    now  used.  {h)  1  Stark.  3. 
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be  Stated  with  precision.  If  a  contract  be  stated  in  general 
termsy  and  then,  to  comply  with  those  mles^  the  precise 
times  and  numbers  are  also  stated,  but  are  laid  under  a 
Videlicet,  the  contract  is  stated  twice ;  but  it  is  only  neces- 
sary to  prove  the  first  set  of  allegations,  and  not  the  second 
K  the  declaration  does  not  contain  the  first  set,  then  the 
second  must  be  proved.] 


Byles,  Serjt,  and  Chamock,  in  support  of  the  rule,  were 
not  heard. 


Jebvis,  C.  J. — I  am  of  opinion  that  the  rule  must  be 
made  absolute.  Several  questions  arise  in  this  case:  the 
first  is,  whether  the  time  and  the  amount  of  the  hire  and 
reward,  which  are  lidd  under  a  videlicet,  are  material,  and 
parts  of  the  contract  which  the  plaintiff  was  bound  to  prove 
as  laid.  I  am  of  opinion  that  they  are  not  All  that  it 
was  necessary  to  state  in  the  declaration  was  the  substance 
of  the  contract;  although  the  declaration  would  have  been 
bad  on  special  demurrer,  if  it  had  not  stated  with  conve- 
nient certainty  both  the  time  and  the  amount  To  comply 
with  this  rule  of  pleading,  therefore,  both  the  precise  time 
and  the  amount  have  been  stated;  but  they  have  been 
stated  under  a  videlicet  The  declaration,  then,  reads 
thus :  '^  for  a  certain  space  of  time  then  agreed  upon,"  &c., 
**to  wit,  for  the  space  of  one  year,"  ''and  to  pay  the 
plaintiff"  ''  certain  hire  and  reward  in  that  behalf,  to  wit, 
60L  a-year  for  each  of  the  said  horses,  payable  quarterly." 
1  think  that  we  may  properly  reject  what  follows  the  vide- 
licets,  and  that  we  may  read  the  declaration  as  stating  only 
that  the  contract  was  made  ''  for  a  certain  space  of  time," 
and  for  ''certain  hire  and  reward." 

The  next  question  is,  whether  the  evidence  proves  that 
the  contract  was  entered  into  "  for  a  certain  space  of  time." 
I  think  that  the  plaintiff  was  bound  to  prove  that  it  was  for 
some  fixed  and  positive  time.  If  the  proof  were  that  the 
contract  was  for  a  week,  the  declaration  would  be  proved. 
So  it  would  be  proved  if  the  evidence  were  of  a  contract  for 


Philufs 
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a  weeky  and  bo  oo  from  week  to  week ;  for  the  time  was     -^«  ^-  ^  ^• 
made  certain  upon  the  determination  of  the  agreement  — — ■ — 

Harris 

between  the  parties.  _   o. 

The  next  question  is  one  of  more  difficulty,  namely, 
whether  the  videlicet  extends  to  the  words  '^  payable  quar- 
terly," or  only  to  the  words  **  60L  a-year  for  each  of  the  said 
horses"  which  immediately  precede  them.  If  the  declara- 
tion be  read  as  ailing  a  promise  to  pay  certain  hire  and 
reward  payable  quarterly,  there  would  be  a  variance,  and 
the  declaration  would  not  be  supported  by  the  evidence. 
If,  on  the  other  hand,  it  be  read  as  averring  only  a  promise 
to  pay  certain  hire  and  reward,  and  the  words  '*  payable 
quarterly"  are  protected  by  the  videlicet,  then  the  evidence 
proves  that  there  was  such  an  agreement  Now,  I  think 
that  the  latter  is  the  proper  construction  of  the  averment. 
The  plaintiff  was  bound  to  state  a  promise  to  pay  a  hire 
and  reward.  By  the  technical  rules  of  pleading  he  was 
bound  to  state  the  amount  of  that  hire  and  reward,  and  the 
time  when  it  was  payable.  If  he  has  substantially  stated 
the  amount  and  time,  the  rest,  which  is  introduced  merely 
to  satisfy  a  technical  rule,  is  immaterial.  And  I  think  there 
certunly  is  here  a  sufficient  averment,  both  of  the  amount 
to  be  paid  and  of  the  time  when  it  is  to  be  paid.  For, 
what  is  hire  ?  Not  a  mere  sum  of  money ;  but  the  amount 
and  the  time  when  payable,  taken  together.  For  the  value 
of  a  sum  depends  very  much  upon  the  time  when  it  is 
payable;  and  it  cannot  be  disputed  that  lOOL  paid  down  is 
worth  more  than  the  same  sum  payable  at  the  end  of  a 
year.  The  allegation  of  the  hire  being  *^  payable  quarterly" 
is  only  a  technical  expansion  of  the  substantial  averment, 
to  comply  with  the  rule  of  special  pleading,  and  avoid  a 
special  demurrer.  I  think  the  substance  of  the  declaration 
was  proved;  the  rest  is  immaterial. 

Maule,  J. — I  agree  with  the  Lord  Chief  Justice  with 
respect  to  the  principles  which  govern  this  case.  As  to 
what  those  principles  are  I  took  occasion  to  express  my 
views  during  the  argument. 
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Cresswell,  J. — The  difficulty  which  I  have  felt  in  this 
case  is  as  to  the  time  of  payment;  that  is,  whether  in 
reading  the  words  **  to  wit,  5021  a-year  for  each  of  the  said 
horses,  payable  quarterly,"  we  are  to  understand  the  50L 
a-year  alone  as  under  the  scilicet,  or  whether  the  words 
'^  payable  quarterly"  are  not  also  protected  by  it  The  first 
breach  states,  that  ^^  before  the  expiration  of  the  said  space 
of  time  so  agreed  upon  as  aforesaid  in  that  behalf,**  &c. ; 
and  if  that  must  refer  to  the  part  within  the  videlicet, 
it  may  perhaps  be  difficult  to  say  that  that  part  is  protected 
by  it.  But  I  think  the  ^^hire  and  reward"  alone  shews 
sufficiently  that  some  time  of  payment  was  agreed  upon 
between  the  parties ;  and,  therefore,  that  what  comes  under 
the  scilicet  is  mere  expansion  of  what  has  been  already 
stated,  and  may  be  rejected. 


Williams,  J. — I  am  quite  of  the  same  opinion.    I  think 
that  Cooper  v.  BKck  (a)  governs  the  present  case. 


Rule  absolute. 


(a)  2  a  B.  915. 


January  3 1 . 


Levy  v.  Moylan  and  Others. 


[In  the  Common  Pleas. 


Coram  Jervis,  C.  J.,  Maule,  J.,   CresswelU  •/.,  «'w/ 

WiJUams^  •/.] 

A  plaintiff  who  1  HIS  was  a  rulc  calling  on  the  defendant  Tracey  to  shew 
tlT^aUhrsiu  c^^sc  why  a  rule  obtained  on  a  former  day  in  this  Term  for 
tings  in  Term,  judffment  as  in  case  of  a  nonsuit,  should  not  be  set  aside 

undertakes,  in   •'    ^^  ^ 

cflbct,toti7by  for  irregularity. 

a  common  jury. 

VHiere,  therefore,  a  plaintiff,  aflcr  undertaking  to  try  at  the  6rst  sittings  in  Term,  gave  notice 
of  trial,  and  entered  and  passed  tlic  record  in  duo  course,  but  obtained,  two  days  before  the  fint 
day  of  those  sittings,  a  rme  for  a  special  jury,  the  Court  held  that  he  had  not  complied  with  his 
undertaking. 
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The   action   was  brought   in    April,   1849,  against  the     ^-.  M.  ^  P. 

Judge,  the  high  bailiff,  and  one  of  the  bailifis  of  the  West-  — — 

minster  County  Court,  and  against  Tracey,  as  the  governor  ». 

of  the  Tothill  Fields  House  of  Correction,  for  assault  and  Moylan. 
&lse  imprisonment.  The  defendants  pleaded  not  guilty, 
and  no  notice  of  action,  upon  which  issues  of  fact  were 
taken ;  and  a  plea  of  justification  going  to  the  whole  cause 
of  action,  to  which  the  plaintiff  demurred.  The  demurrer 
was  argued  in  Easter  Term,  1850,  and  the  Court  gave  judg- 
ment for  the  defendants  (a).  Issue  was  joined  in  July, 
1849,  but  the  plaintiff  having  failed  to  go  down  to  trial,  a 
rule  for  judgment  as  in  case  of  a  nonsuit,  was  obtained  on 
behalf  of  Tracey,  on  the  13th  of  November,  1850,  and  was 
only  discharged  upon  a  peremptory  undertaking  to  try  at 
the  first  sittings  in  the  following  Term.  On  the  4th  of 
January,  1851,  the  plaintiff  gave  notice  of  trial  for 
the  first  sittings  in  Hilary  Term  (January  16),  and  on 
the  14th,  in  the  language  of  the  affidavit  in  support  of 
the  rule,  **  duly  prepared  the  record,  and  obtained  the  usual 
jury  process  and  set  down  the  said  cause  for  trial  at  such 
first  sitting,  and  the  same  now  stands  a  remanet  in  the 
marshaPs  list  from  such  sitting."  On  the  same  day,  how- 
ever, he  obtained  a  rule  for  a  special  jury,  and  had  the 
cause  marked  by  the  marshal  as  a  special  jury.  The  cause 
was  reached  on  the  first  day  of  the  sittings,  and  was  passed 
over  and  made  a  remanet  Tracey  thereupon  obtained,  on 
the  25th,  a  rule  absolute  for  judgment  as  in  case  of  a  non- 
suit. The  affidavit  stated  that  the  rule  for  a  special  jury 
had  been  obtained  under  the  advice  of  counsel  and  not 
for  the  purpose  of  delay. 

Bylet^  Seijt,  and  Ogle^  shewed  cause.  The  plaintiff 
did  not  comply  with  his  undertaking ;  not  having  tried  at 
the  first  sittings  when  it  was  in  his  power  to  do  so.     There 

(a)  See  Levy  v.  Moylan,  I  L.,  M.  &  P.  307. 


Levy 

o. 

BfOYLAN. 
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Folmm€  11.  v?as  DO  valid  reason  for  having  the  cause  tried  by  a  special 
jury.  The  two  issues  to  be  tried  by  them  was,  v^hether 
the  plaintiff  had  been  imprisoned  by  the  defendants,  and 
whether  they  had  had  notice  of  action*  The  first  was  not 
one  of  much  difficulty  or  doubt ;  and  the  last  was  rather  a 
question  for  the  Court  It  is  obvious,  therefore,  that  not- 
withstanding the  averment  in  the  affidavit  to  the  contrary, 
the  special  jury  rule  was  obtained  for  delay*  [They  were 
then  stopped  by  the  Court] 

S.  Temple  and  J.  Thompson  in  support  of  the  rule.  The 
plaintiff  complied  with  his  peremptory  undertaking  as  far  as 
he  could ;  and  if  the  course  and  practice  of  the  Court  had 
suffered  it,  he  would  have  tried  at  the  first  sittings.  [Jervis^ 
C.  J. — When  a  person  undertakes  to  try  in  Term  he  under- 
takes to  try  by  a  common  jury,  because  no  special  juries  are 
taken  in  Term.]  The  defendant  might  have  obtained  a  rule 
to  have  the  cause  tried  in  its  order  by  the  special  jury. 
[Ctesmoelly  J. — ^The  special  jury  rule  was  obtained  only  on 
the  14th;  the  cause,  therefore,  could  not,  according  to  the 
practice  of  the  Court,  have  been  tried  on  the  16th.]  The 
defendant  might  have  applied  to  discharge  the  special  jury 
rule.  Unless  the  plaintiff  did  something  which  prevented,  or 
omitted  to  do  something  which  was  necessary  to,  the  trial 
of  the  cause,  he  complied  with  the  peremptory  under^ 
taking,  although  the  cause  has  not  been  tried;  LumUy  v. 
Dybaurg  {a)\  Ritzi  v.  Foletti{b).  [Jervis,  C.  J. — It  does 
not  appear  that  the  record  was  passed.]  That  must  be 
inferred  firom  the  statement  that  the  cause  was  made  a 
remanet :  for  it  would  not  have  been  ordered  that  the  record 
should  remain  in  Court  unless  it  were  then  in  Court 

Jervis,  C.  J. — The  affidavit  does  not  shew  that  there 
was  any  difficult  question  to  try ;   but  even  if  there  had 

(a)  3  D.  &  L.  80 ;  S.  C.  14  M.  (6)  6  C.  B.  892  ;  S.  C.  5  D.  & 

&  W.  296.  L.  808. 
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been  any,  the  plaintiff  failed  to  comply  with  his  under-     ^'  ^-  *"  ^• 

taking.     He  undertook  to  try  at  a  time  when  it  was  impos* — ^ — 

sible  for  him  to  try,  in  the  regular  course  and  practice  of  o. 

the  Court,  by  a  special  jury. 

Per  Curiam. 

Rule  discharged. 


MOYLAN. 


GOLDIKO  V.  CaUDWELL.  Jannarg  31. 

[In  the  Common  Pleas. 

Coram  Jerms^   C.  JI,  Mauk,  Jl,   Cresstoelly  J.^  and 

WiUiams,  J.] 

\jr  RAY  moved,  for  a  rule  calling  on  the  plaintiff  to  shew  Whereacer- 
cause  why  a  writ  of  certiorari,  which  had  been  issued  by  blJ|JJ^,JJd 
leave  of  Tdlfourd,  J.,  to  remove  this  plaint  from  the  County  J^  J**^®  ^!  * 
Court,  should  not  be  set  aside  and  a  procedendo  awarded,  the  9  &  lo 

Vict  c.  95 

The  affidavit,  upon  which  the  leave  of  the  learned  Judge  ..  90,  upon  an 
had  been  obtained,  stated  that  the  plaintiff  had  sued  the  jj^'''*  n^""^ 
defendant  in   the  same   Court  last  year  to  recover  two  raiw  that  difB- 

,        cult  questions 

pounds ;  that  both  parties  were  examined  on  that  occasion  would  arise, 
by  the  Judge,  and  that  the  plaintiff  had  recovered  judg-  ^^  ^|^ 
ment;  that  the  defendant  afterwards  applied  for  a  new  »*«»«  questions 

,     ^^  ,  ,  were,  or  the 

trial,  upon  the  ground  that  he  had,  since  the  trial,  disco-  grounds  upon 
vered  a  witness  who  had  seen  him  pay  the  plaintiff  the  would  arise, 
two  pounds  for  which  the  plaint  had  been  brought ;  but  that  fo^dtowt^e 
the  Judge  had  refused  the  application,  observing,  as  he  writ  wide,— 
did  so,  that  the  case  was  the  most  fraudulent  which  had  appear  that 
ever  come  under  his  notice.     The   affidavit  alleged  that  Unwerenot' 
there  was  no  foundation  for  that  opinion.     It  also  stated  J^lTjud^at^ 

Chambers  (a), 
(a)  See  Rtx  y.  Barrium,  I  Chit  571,  and  Reg.  y.  Jowl,  5  Dowl.  435; 
S.  C.  5  A.  &  E.  539. 
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GOT.DING 
V. 

Caudwbll. 


that  the  present  plaint  was  brought  to  recover  30/. ;  that 
the  defendant's  character  was  at  stake;  that  he  was  in- 
formed by  his  attorney,  and  he  believed  such  information 
to  be  true,  that  important  and  difficult  questions  of  law 
would  arise  at  the  trial  of  the  plaint,  and  that  the  same 
was  a  fit  and  proper  case  to  be  tried  in  this  Court 

It  was  now  contended  that  the  affidavit  was  insufficient  to 
warrant  the  issuing  of  a  certiorari ;  that  the  circumstance  of 
the  Judge,  by  whom  the  plaint  was  to  be  tried,  having  on 
a  different  occasion  expressed,  or  of  his  now  entertaining,  a 
bad  opinion  of  the  defendant  was  not  a  ground  for  removing 
a  plaint  to  the  superior  Courts  (a) ;  and  that  the  mere  asser- 
tion that  important  and  difficult  questions  of  law  would  arise, 
without  stating  what  those  questions  were,  or  what  difficulty 
existed  respecting  them,  was  insufficient 


Peb  Curiam. — The  Judge  may  have  inquired,  when  the 
parties  were  before  him  at  (chambers,  what  the  difficult 
questions  were ;  and  such  is  the  constant  practice  at  Cham- 
bers. The  act  says  that  a  certiorari  may  issue  *'  by  leave  of 
a  Judge  of  one  of  the  said  superior  Courts,  in  cases  which 
shall  appear  to  the  Judge  fit  to  be  tried  in  one  of  the 
superior  Courts."  The  Judge  is  the  person  to  exercise  a 
discretion,  and  this  case  has  appeared  to  him  ^' fit  to  be  tried 
in  one  of  the  superior  Courts."  The  party  who  contends 
that  the  affidavit  is  deficient,  should  have  shewn  that  the 
Judge  made  the  order  upon  the  affidavit  and  on  nothing 
else. 

Rule  refused. 


(a)  See  Rex  v.  Matthews,  I  Chit  571,  note. 
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Jones  v.  Johnson  and  Another.  JanMory  3i. 

[In  the  Exchequer. 
ConrnPoBoeky  C.  B.^Parke^  B.^  AUerson^  B.^  andMartiriy  £.] 
J.  HIS  was  an  application  to  review  the  Master's  taxation.  The  prorwloii 

rm       t  i*      y  .       .  n    %      1  1       i<T-i/»i)     of  sect  133  of 

The  defendants  were  justices  of  the  borough  of  Lichneld  ;  5  &  6  Wm.  4, 
and  this  action  of  replevin  had  been  brought  against  them  djrectsTtbat 
for  the  purpose  of  trying  the  validity  of  a  borough  rate  "»  ^oia 
made  by  the  town  council,  and  also  of  a  distress  warrant  forairything 
issued  by  the  defendants  to  enforce  payment  thereof.     A  suanceofthat 
special  verdict  was  framed  by  agreement  of  the  parties,  ^naimt  suc^" 
which  was  argued  before  the  Court,  who  gave  judgment  for  c«e<^»  ^^v^'f  \i 
the  defendants.    Upon  the  taxation  of  costs,  the  defendants  cosu  as  be- 
claimed  to  be  allowed  full  costs  as  between  attorney  and  i^d^elient, 
client  under  the  Municipal  Corporation  Act,  6  &  6  Wm.  4,  ^\^^^^^\ 
c  76;  but  the  Master  refused  to  allow  them  any  other  as  to  other 

,  -  -,  actions,  al- 

than  the  ornmary  costs.  though  the 

earlier  pro- 
yision  which 

Whitmore  in  support  of  the  motion.     Section  133  of  requires  that 

*  *  ^  ^         a  month's 

5   &   6  Wm.  4,  c   76,  provides  that  all  actions  against  notice  of  action 

c  aI.«  J  •  i»    xi_   -.  shall  be  given, 

any  person  for  anything  done  m  pursuance  of  that  does  not  affect 
act  shall  be  commenced  within  six  months;  and  that  ^P^^^"* 
**  notice  in  writing  of  such  action,  and  of  the  cause  thereof, 
shall  be  given  to  the  defendant  one  calendar  month  at  least 
before  the  commencement  of  the  action ;  and  in  any  such 
action  the  defendant  may  plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence  at  any  trial  to  be 
had  thereupon."  The  section  also  provides  that  if  ^^  judg- 
ment shall  be  given  against  the  plaintiff,  the  defendant  shall 
recover  his  full  costs .  as  between  attorney  and  client,  and 
have  the  like  remedy  for  the  same  as  any  defendant  hath 
by  law  in  other  cases.*'  The  question  is  whether  the  last 
VOL.   II.  N  L.  M.  &  p. 
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Foiume  11,      provisioD  in  that  section  applies  to  actions  of  replevin.    It 
-  is  submitted  it  does.     In  Fktcher  v.  Wilkins  (a),  it  is  true, 


Jones 

V,  it  was  held  that  the  statute  24  Geo.  2,  c.  44,  s.  6, — which 

and^Another.  protects  constables  acting  under  a  magistrate's  warrant,  from 
an  action,  until  a  demand  of  the  warrant  has  been  made  and 
a  perusal  and  copy  thereof  have  been  refused  for  six  days, — 
does  not  apply  to  actions  of  replevin.  The  ground  of  that 
decision  is  obvious :  in  replevin  the  object  of  the  plaintiff 
is  to  get  back  his  goods  immediately,  and  were  he  obliged 
to  give  the  notice  which  the  statute  requires  he  could  not 
do  so.  The  same  aigument  might  hold  good  here  with 
respect  to  the  first  portion  of  the  section,  which  requires 
that  notice  shall  be  given:  but  there  is  no  reason  why  the 
provision  as  to  costs  should  not  apply  to  replevin  as  well  as 
to  other  actions.  That  portion  of  the  section  which  allows 
the  defendant  to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence,  would  apply  to  replevin ;  as  it  appears 
from  1  WnL  Saund.  347c.  note  {d)f  6th  ed.,  that  such  a 
course  is  allowable  in  that  action.  [He  referred  also  to 
Wdterhouse  v.  Keen  (i).] 

Gray  shewed  cause  in  the  first  instance.  The  words 
used  in  the  24  Geo.  2,  c  44,  upon  which  Fletcher  v.  WU- 
kins  was  decided,  were  quite  as  extensive  as  those  in  this 
act ;  and  if  it  be  necessary — as  that  case  shews  it  is — to 
hold  that  the  provision  as  to  notice  does  not  apply;  then,  as 
it  is  contrary  to  the  rules  of  construction  that  provisions 
occurring  in  the  same  section  should  receive  difierent  inter- 
pretations, the  other  portions  of  the  section  must  be  also 
held  inapplicable.  The  enactment  as  to  costs  may  well 
be  intended  to  apply  to  actions  of  trespass,  where  sub- 
stantial damages  may  be  recovered  against  the  officer,  but 
not  to  replevin,  which  is  merely  a  method  provided  by 
law  to  enable  the  plaintiff  to  obtain  his  goods,  after  they 
have  been  seized  as  a  distress. 

(a)  6  East,  283.  (6)  4  B.  &  C.  200 ;  S.  C.  6  D.  &  R.  257. 
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Whitmorey  in  reply,  was  stopped  by  the  Court.  ^'  ^*  fl"  ^• 

Tones 

Pollock,  C.  B. — We  are  all  of  opinion  that  we  should  v. 

direct  the  Master  to  tax  the  costs  in  this  case  as  between  and^Anothcr. 
attorney  and  client.  The  question  depends  upon  the  con- 
struction of  section  133  of  the  5  &  6  Wm.  4,  c.  76: 
that  is,  whether  we  shall  decide  that  because  the  provision 
in  that  section  with  respect  to  notice  of  action  does  not 
apply  to  actions  of  replevin,  therefore  that  action  is  to  be 
taken  out  of  the  provisions  of  the  statute  entirely ;  or  that 
the  provisions  of  section  133  are  to  apply  to  all  actions  to 
which  they  are  applicable.  I  think  the  latter  is  the  true 
construction  of  the  section,  both  as  being  the  most  gram- 
matical, and  also  more  beneficial.  That  part  which  re- 
quires that  notice  of  action  must  be  given,  may  fairly  be 
read  as  if  the  words  **  in  all  cases  where  such  notice  can  be 
given*  were  added;  but  it  would  be  putting  a  forced  con-^ 
stniction  upon  the  act  to  say  that  we  must  therefore  make 
the  same  exception  in  the  later  provision  which  can  be 
compUed  with. 

Pabke,  B. — I  am  of  the  same  opinion.  I  think  the  words 
''all  actions'*  which  occur  in  the  commencement  of  the 
section  are  to  be  read  in  their  natural  sense ;  but  as  one  of 
the  provisions  following  is  not  applicable  to  actions  in  re- 
plevin— for  a  month's  notice  could  not  be  given  in  that 
acdon,  by  which  the  plaintiff  seeks  to  recover  back  his 
goods — that  action  is  excepted  from  that  portion  of  the 
section.  The  next  provision,  however,  is  applicable  to 
replevin  as  well  as  to  other  actions,  for  the  defendant  may 
plead  not  guilty  and  give  the  special  matter  in  evidence; 
and  so  is  the  last,  with  regard  to  the  costs. 

Alderson,  B.,  and  Martin,  B.,  concurred. 

Direction  to  the  Master  accordingly. 

N  2 
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Febrmarjf  3. 


An  attorney 
was  employed 
by  the  lolicitor 
of  a  proTision- 
ally  registered 
company  to  do 
some  business 
for  the  com- 
pany.   Ue 
delivered  his 
bill,  headed 
«  N.  L.  &  H. 
Railway  to 
R.  H.  D.. 
debtor,"  to 
the  solicitor, 
at  the  request 
of  the  latter. 
A  copy  of  it 
was  afterwards 
produced  to 
the  defendant, 
one  of  the 
provisional 
committee, 
who  said  that 
he  had  seen 
that  bill  before, 
that  some  of 
the  charges 
were  high,  but 
that  it  would 
not  be  dis- 
puted; and 
the  copy  so 
produced  was 
thereupon 
taken  oack. 

Held,  1, 
That  the 
heading  of 
the  bill  was 
sufficient  to 
charge  the 
defendant,  and 

2,  That 
there  was 
evidence  to  go 
to  the  jury  m  a 

Whether  the 


Phipps  w.  Daubnet. 
[In  the  Exchequer  Chamber. 

Coram  Parke,  B.,  AUerson,  B.,  Maule,  J.,  CreuweU,  /., 
PlaUy  B.,  WilliamBy  J.,  Talfottrd,  J.,  and  Martin,  B.] 

Error  from  the  Queen's  Bench. 

The  declaration  was  in  debt  for  work  done  as  an  attorney 
and  solicitor,  and  for  materials,  &c,  and  for  journeys  in  and 
about  that  work  by  the  plaintiff  below  for  the  defendant 
below,  upon  his  retainer ;  and  for  fees  due  and  payable  to 
the  plaintiff  below  in  respect  thereof.  The  declaradon 
contained  also  counts  for  money  paid,  and  for  money  found 
due  upon  an  account  stated. 

Pleas,  1,  never  indebted.  Issue  thereon.  2,  to  the  first 
and  second  counts,  that  the  work  was  done,  the  materials 
provided,  the  jounicys  taken  by  the  plaintiff  below,  and  the 
fees  became  due  to  him,  as  an  attorney,  &c ;  and  that  he 
did  not,  one  month  before  the  commencement  of  this  suit, 
deliver  to  the  defendant  below,  or  send  by  the  post  to,  or 
leave  for  him  at  his  counting-house,  &c.,  a  bill  of  chai^ges  for 
and  in  respect  of  such  work,  subscribed  with  the  proper  hand 
of  the  plaintiff  below,  &c.,  according  to  the  form  of  the  statute. 

Replication  to  the  second  plea,  that  the  plaintiff  below  did, 
one  month  before  the  commencement  of  this  suit,  deliver  to 
the  defendant  below  a  bill  of  charges  for  and  in  respect  of 
the  said  work,  &c.,  subscribed  with  the  proper  hand  of  the 
plaintiff,  pursuant  to  the  statute,  &c.     Issue  thereon. 

The  cause  was  tried  before  ErUy  J.,  at  the  sittings  in 
Middlesex,  after  Hilary  Term,  1850,  when  the  jury  found 
for  the  plaintiff  below.  The  defendant  below  tendered  a  bill 
of  exceptions  to  the  summing  up  of  the  learned  Judge,  and 
judgment  having  been  signed,  the  present  writ  of  error  was 
brought  in  the  Exchequer  Chamber. 

personal  deli? ery  to  the  defendant 

delivery  to  the  solicitor  of  the  company  was  a  delivery  to  the  defendant. 


Phippb 

V, 

Daubney. 
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The  bill  of  exceptions  stated  that  evidence  was  given  ^-  ^'  fir  P- 
by  the  plaintiff  below,  that  the  work,  &c.,  was  done  by  him 
"  as  such  attorney,  as  in  the  declaration  and  second  plea 
mentioned,  for  a  certain  company,  which  had  been  pro- 
visionally registered  by  the  name  of  the  Northampton, 
Lincoln,  and  Hull  Railway  Company,  of  which  the  defendant 
below  was  and  acted  as  a  member  of  the  provisional  com- 
mittee ;*•  that  George  Pell  was  the  attorney  of  the  company, 
and  as  such  attorney  employed  the  plaintiff  below  to  do  certain 
work ;  and  that  the  pimntiff  below,  one  month  and  more 
before  the  commencement  of  the  suit,  in  March,  1846,  sent 
by  the  post  to  Greoi^ge  Pell  his  bill  of  costs  subscribed,  &c. 
The  bill  of  exceptions  then  set  forth  a  copy  of  the  bill, 
which  was  headed  as  follows:  — 

''  Northampton,  Lincoln,  and  Hull  Railway. 

To  Robert  Heaford  Daubney,  debtor,*"' 

and  proceeded  to  allege  that  the  counsel  of  the  plaintiff  below 
produced  another  copy  subscribed,  &c.,  and  ^*  proved  to  the 
said  jury  that  one  Joseph  Heaford  Daubney,  in  the  month  of 
December,  a.  d.  1846,  gave  the  said  last  mentioned  copy  of 
the  said  bill  so  produced,  to  the  defendant "  below,  **  who  then 
looked  the  same  over,  and  said  to  the  said  J.  H.  Daubney, 
that  he,  the  defendant"  below,  ''had  seen  that  bill  before, 
that  some  of  the  charges  were  high,  but  that  it  was  not 
intended  to  dispute  them ;  and  that  two  other  members  of  the 
provisional  committee  of  the  said  company  came  into  the  room 
in  which  the  said  J.  H.  Daubney  and  the  defendant**  below 
c'  were,  shortly  after  the  said  last  mentioned  bill  had  been  so 
handed  to  the  said  defendant  **  below ;  ''  that  the  said  last 
mentioned  bill  was  then  before  them ;  that  one  of  them  said 
to  the  said  J.  H.  Daubney,  in  the  presence  of  the  defendant" 
below,  ^  that  it  was  not  intended  to  dispute  the  charges  of  the 
8|ud  bill,  but  that  it  was  determined  not  to  pay  one  local  agent 
before  another ;  and  that  after  some  more  conversation  on  the 
subject,  the  siud  last  mentioned  copy  of  the  said  bill  was  taken 
away  by  the  said  J.  H.  Daubney.  That  the  defendant"  below 
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'^and  the  said  other  provisional  committeemen,  said  that 
inquiry  should  be  made  of  Mr.  Pell  as  to  the  state  of  the  funds, 
and  that  an  answer  should  be  sent  to  the  plaintiff"  below. 
The  bill  of  exceptions,  then, — after  staUng  that  the 
counsel  for  the  defendant  below  contended  that  the  learned 
Judge  ought  to  direct  the  jury  to  find  for  him  on  the 
second  issue,  as  there  was  no  evidence  of  the  delivery  of  a 
sufficient  bill  to  him,  and  also  that  the  bill,  not  being 
directed,  on  the  &ce  of  it,  to  the  defendant  below,  as  the  party 
charged,  did  not  support  the  issue  on  the  second  plea ;  and 
also,  that  there  was  no  evidence  for  the  jury  of  the  delivery 
of  the  bill  to  the  defendant  below, — allied  that  the 
Judge  held,  that  the  bill  was  a  sufficient  bill  within  the 
meaning  of  the  statute,  and  that  the  matters  so  given  in 
evidence  were  sufficient  to  be  submitted  to  the  jury  upon 
the  second  issue. 


MeUoTy  {Humfrey  and  Field  with  him),  for  the  plaintiff  in 
error.  1.  The  heading  of  the  bill  is  not  sufficient  to  satisfy 
the  statute.  The  earliest  act  upon  the  subject  of  attorneys' 
bills  is  the  3  Jac.  1,  c.  7,  which  enacted,  that  attorneys 
should  *^give  a  true  bill  unto  their  masters  or  clients.'' 
The  2  Geo.  2,  c.  23,  s.  23,  afterwards  enacted,  that  no 
attorney  should  sue  for  the  amount  of  his  bill  until  after 
the  expiration  of  a  month  firom  its  being  delivered  **  unto 
the  party  or  parties  to  be  charged  therewith;"  and  the 
language  of  the  6  &  7  Vict.  c.  73,  s.  37,  is  similar,  requiring 
the  delivery  to  be  ^^  unto  the  party  to  be  chaiged  therewith." 
The  last  mentioned  words  are  convertible  with  those  used 
a  little  further  down  in  the  same  section,  viz.,  **  the  party 
chargeable  by  such  bill."  Now,  in  this  bill  no  individual  or 
corporate  body  is  charged.  The  bill  makes  *^the  North* 
ampton,  &c..  Railway,"  debtor,  and  not  any  individual  or 
corporation.  [Alderson^  B. — You  surely  do  not  contend 
that  it  was  intended  to  charge  the  iron  rails,]  It  is 
enough  to  say  that  the  plaintiff  does  not  appear  to  be 
"charged  therewith."    Although  it  may  be  conjectured  that 
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some   peisooA  were  intended  to  be  charged  under  the     ^*  ^-  9r  ^• 

designation  of  "  Railway^"  it  is  uncertain  who  those  persons  • — 

were.   .  [^Cfnstwell,  J.-r-nDo  you  contend  that  a  bill  should  9. 

state  the  names  of  all  the  members  of  the  company  ?]     Not 
if  it  be  a  corpQEation,  new  if  they  trade  under  the  style  of  a 
firm:  in  such  cases  the  name  of  the  corporation  or  of  the 
firm  might  suffice.     But  here  it  is  uncertain  whether  the 
whole  body  of  sharehokleray  or  the  provisional  committee- 
men, or  the  members  of  the  managing  committee,  or  any 
other  section  whatever  of  the  company,  or  any  of  its  officers, 
are   '' charged  therewitL"    The  Court  of  Elxchequer  in 
Ireland  held^  in  Manninff  v.  Gfyn  and  Sheehan  {a)y  that  a 
bill  not  addressed  to  any  person,  nor  stating  the  name  of 
the  persons  whom  the  attorney  chai^ged  as  his  debtors,  was 
not  a  sufficient  bill  within  the  Irish  act  of  the  7  Geo.  2, 
c  14,  &  9,  which  corresponds  with  the  English  statute  of 
2  Geo.  2,  c  23,  s.  23.    Joy,  C.  B.,  in  delivering  judgment, 
after  observing  that  the  bill  did  not  state  who  the  person 
was  against  whom  -the  plaintHF  would  proceed  for  the 
recovery  of  the  money  due  to  himj  says:  '*  And  he  had  a 
good  reason  tor  not  saying  whom  he  would  sue,  for  he 
himself  was  not  certain  against  whom  he  ought  to  proceed"(&). 
He  afterwards  adds,  that  the  Court  think  **  that  the  statute 
requires  the  bill  of  costs  to  be  served  on  the  person  to  be 
charged  therewith;  and  that  if  it  be  not  headed  with  the 
name  of  the  person  to  be  charged  therewith,  the  person  served 
cannot  tell  whether  he  has  anything  to  do  with  it  more  than 
any  other  members  of  the  communirfr"  (h).     The  case  was 
re-argued,  when  the  Court  adhered  to  their  former  opinion, 
the  same  learned  Judge  observing :  *'  The  act  does  not  say 
that  the  perscm  to  be  served  is  the  person  sought  to  be 
chaiiged  by  the  plaintiff^;  it  is  the  person  chargeable  by  the 
billt  not  with  the  bill.     Who  is  the  person  chargeable  by  the 
bill  which  has  been  served  in  this  case?    Not  Sheehan, 
certainly.     It  is  not  addressed  to  any  person  "(c).     The 


(a)  1  Jones,  513  (Irish  Reports).  (6)  Ibid.,  p.  518. 

(r)  Ibid.,  p.  519. 
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observation  of  Joy^  C.  B.»  is  very  applicable  to  the  present 
-  case;  for  it  is  obvious  that  when  Daubney  sent  the  bill, 
headed  in  this  way  to  Fell,  he  did  not  know  who  were  liable 
upon  it,  or  whom  he  ought  to  charge.  [PlaU,  B. — ^In  that 
case  no  person  was  described  as  debtor.  Here  a  debtor  is 
mentioned  in  the  heading  of  the  bill.  Maukf  J. — ^The  part 
of  the  bill  which  shews  that  anybody  is  chaiged,  are  the 
words  which  precede  the  word  *'  debtor.".  To  say  merely  that 
a  number  of  things  have  been  done,  does  not  shew  that  any 
person  is  intended  to  be  chaiged  for  those  things.]  It 
does  not  appear  from  this  bill  that  the  plaintiff  was  sought 
to  be  charged  thereby.  The  statutes  relating  to  attorneys' 
bills  were  passed  for  the  protection  of  the  client ;  and  it  has 
been  repeatedly  held,  that  they  must  be  construed  &vour- 
ably  for  him.  Thus,  it  has  been  held,  that  an  attorney's  bill 
must  shew,  if  not  in  express  terms,  at  least  with  reasonable 
certainty  in  what  Court  the  business,  for  which  charges 
are  made,  was  done ;  Martindak  v.  Falkner  (a);  Ivimey  v. 
Marks  {b)\  Letois  v.  IMmrase{c);  Dimes  v.  Wright  {d), 
[Piatt,  B. — The  ground  of  those  decisions  is,  that  the  dient 
has  a  right  to  know  where  he  is  to  get  the  bill  taxed.]  If 
it  be  necessary  to  give  him  that  information,  how  much 
more  necessary  must  it  be  to  let  him  know  that  he  is  sought 
to  be  charged  with  the  amount  of  the  bilL  In  Gridkjf 
v.  Austen  (e\  a  bill  headed,  **  In  the  matter  of  Mr.  and 
Mrs.  John  Humphreys,"  was  held  an  insufficient  bill  within 
the  statute,  for  not  shewing  that  the  defendant  wsa  intended 
to  be  made  the  debtor.  There  Taylor  v.  Hodgson  (/),  wss 
relied  upon  for  the  purpose  of  connecting  the  bill  with  a  letter 
which  the  plaintiff  sent  to  the  defendant  with  it  [Mauky  J. 
—  Taylor  v.  Hodgson  went  quite  as  far  as  we  ought  to  ga] 
In  Edwards  v.  Lawless  (g\  Cresswelly  J.,  in  the  course  of  the 


(a)  2C.  B.  706;  S.  C.  3  D.  & 
L.  600. 

(6)  16  M.  &  W.  843;  S.  C.  4 
D.  &  L.  709. 

(c)  6  Q.  B.  265. 

id)  7  D.  &  L.,  cited  from  19 
Law  Journ.,  C.  P.  137.    See  also 


Engleheart  v.  Moore,  15  M.  & 
W.  548 ;  S.  C.  4  D.  &  L.  60. 

(tf)  Trin.  Vac.  1850,  cited  from 
19  Law  Journ.,  Q.  B.  337. 

(/)  3  D.  &L.  115. 

{g)  6  C.  B.  329,  332. 
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iigumenu  asks,— ^  Can  the  party  be  chaiged,  unlesB  by  his 
ywn  name,  or  by  the  name  of  a  firm  of  which  he  is  a  mem- 
!)er  ?**  Here  the  plaiotiff  is  not  chai^ged  in  his  ovm  name ; 
MH*  18  he  chaiged  by  that  of  any  firm ;  for  even  if  the  word 
*  Railway,"  be  understood  as  meaning  <*  Railway  Company," 
it  18  well  established  law,  that  a  company,  such  as  the  present, 
ptovinonally  registered  only,  b  not  a  trading  partnership, — 
its  members  having  no  powers,  except  such  as  enable  them 
to  iflsae  scrip  and  raise  funds, — and  that  a  member  is  only 
liable  for  his  own  personal  acts,  or  for  such  as  he  has 
Bpecifically  authorized.  [CressweU,  J.— The  bill  must  be 
taken  as  charging  the  whole  company.]  The  word  com- 
pany is  not  used;  and  it  is  submitted,  that  the  Court 
ought  not  to  speculate  whether  it  was  the  entire  body,  or 
some  of  its  members  only,  who  are  intended  to  be  made 
liable ;  especially  when  it  is  abundantly  clear,  fix>m  the  cir- 
cumstances of  the  case,  that  when  the  bill  was  delivered,  the 
defendant  himself  did  not  know  whom  he  should  charge.  The 
retainer  and  employment  being  by  Pell,  and  the  delivery  of 
the  bill  to  him,  it  is  probable  that  he  was  the  person  intended 
to  be  charged.  The  plaintiff  could  not,  upon  its  delivery,  have 
^yplied,  consistently  with  prudence,  to  have  the  bill  taxed, 
for  his  doing  so  might  have  amounted  to  an  admission  of  the 
retainer.  [Parke,  B. — It  is  now  well  settled,  that  a  person  may 
have  an  attorney's  bill  taxed  without  prejudice  to  his  right 
to  dispute  the  retainer  (a).]  Had  the  plaintiff  taken  such 
ft  course,  his  application  might  have  been  met  by  a  denial  of 
ill  intention  to  change  him  ;  and  having  regard  to  the 
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(a)  It  was  donbted  by  fViUg, 
C.  J.,  M  r9  Ppie,  5  C.  B.  407, 
115,  whether  Uie  client  was  en- 
titled as  of  right,  and  without  the 
eoDtent  of  the  attorney,  to  have 
1  provifion  introduced  into  an 
yrder  to  tax,  saving  his  right  to 
lispute  the  retainer;  and  the 
laestion    has    arisen    in    other 


cases,  (see  ex  gr.  Em  parte  Lowlen, 
5  D.  &  L.  793 ;  S.  C.  6  C.  B.  133), 
but  has  not  been  decided  in  any 
reported  case.  Orders,  however, 
contuning  that  proriso  have  been 
frequently  made  at  Chambers 
without  consent,  even  when  the 
objection  has  been  taken. 
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beading  of  the  bill,  such  denial  would  probably  have  been  a 
sufficient  answer  to  the  applicaticm. 

2.  But  even  if  the  heading  be  sufficient  to  diaige  the 
plaintiff  there  has  been  no  sufficient  delivery  to  him  to  support 
the  replication.    The  37th  section  of  the  6  &  7  Vict  c  73, 
requires  that  the  bill  shall  be  '*  delivered  unto  the  party  to 
be  charged  therewith,"  or  that  it  shall  be  ^  sent  by  the  post 
to,  or  left  for  him  at  his  counting-house,  office  of  business, 
dwelling-house,  or  last  known  place  of  abode.*    The  first  is 
the  mode  of  delivery  relied  up<m  here;  and  it  is  submitted 
that  there  was  no  evidence  to  go  to  the  jury  in  support  of 
it.    The  delivery  to  Pell  was  not  equivalent  to  a  delivery  to 
the  plaintiff;  for  Pell  was  not  his  agent  to  receive  the 
bill.     In  Macgregar  v.  Keily  (a),   it  was  held,   that  the 
delivery  of  a  bill  to  the  client's  servant  at  the  client's 
house  was  evidence  of  a  delivery  to  the  client:  but  the 
circumstance  that  the  bill  was  delivered  at  the  residence  of 
the  client  was  relied  upon;  and  the  servant  was  regarded  ss 
the  agent  of  the  attorney,  and  not  of  the  client.     ''The 
bill,"  says  Parhey  B.,  *^  was  left  with  a  man-servant  at  the 
door  of  the  defendant's  residence, — therefore,  presumably, 
the  family  was  in  town, — and  the  leaving  the  bill  with  the 
servant  affords  a  presumption  of  its  having  readied  the 
master.     The  &ct  of  putting  it  in  the  servant's  hands  is 
sufficient  to  constitute  the  servant  the  agent  of  the  j^intiff 
for  the  delivery  of  the  bilL"    I^  therefore.  Pell  was  an 
agent  in  the  transaction,  he  was  the  agent  of  the  defendant, 
rather  than  of  the  plaintiff;  but  no  presumption  can  arise 
from  the  relation  in  which  they  stood,  that  the  bill  was  ever 
delivered  by  Pell  to  the  plaintiff.     [Taljburd,  J. — ^There  b 
some  evidence  of  such  a  delivery  in  what  is  stated  tp  have 
been  said  by  the  plaintiff,  when  the  bill  was  produced  to  him 
by  Joseph  Daubney.     It  is  clear  that  it  must  have  reached 
him,  and  been  discussed  by  him.]     The  only  inference  that 
can  be  drawn  from  the  evidence  set  out  in  the  bill  of  ex- 


(rt)  3  Exch.  794,  7 ;  S.  C.  6  D.  &  L.  635. 
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ceptions  is,  that  he  had  seen  the  bill,  not  that  it  had  been  ^'.^if  ^' 
delivered  to  him.  In  jEiche  v.  Noke8{a\  a  bill  was  deli-  — r — '' — 
vered  at  a  place  which  was  not  shewn  to  be  the  client's  ^  o. 
abode ;  but  he  afterwards  gave  the  bill  to  his  attorney,  who 
attended  the  taxation  of  it:  and  it  was  contended  that 
these  facts  afibrded  a  presumption  of  its  due  delivery.  But 
Lord  Tenterden  said,  **  It  is  a  presumption  which  I  am  not 
bold  enough  to  make.  Where  an  act  of  Parliament  requires 
a  particular  thing,  I  must  see  that  it  is  proved."  It  is  not 
denied  that  a  delivery  to  an  agent  authorized  by  the  client 
to  receive  the  bill,  is  tantamount  to  a  personal  delivery  to 
the  client.  Thus,  where  the  client  requested  that  his  bill 
should  be  furnished  through  his  present  solicitor,  and  the 
bill  was  sent  by  the  direction  of  that  solicitor  to  his  London 
agents,  it  was  held  that  the  bill  had  been  duly  delivered ; 
In  re  Bush  {b).  But  in  this  case.  Pell  was  not  the  agent  of 
the  plaintiff;  he  was  merely  the  attorney  of  the  company,  of 
the  provisional  committee  of  which  the  plaintiff  was  a  mem- 
ber. A  delivery  even  to  another  member  of  the  committee 
would  have  been  insufficient ;  Edwards  v.  Lawless  {c) ;  and 
if  one  provisional  committeeman  is  not  agent  for  another 
for  this  purpose,  the  solicitor  of  the  company  cannot  be 
such  an  agent  [Martm^  B.— I  think  there  is  evidence 
that  Pell  was  the  plaintiff's  agent  for  the  purpose;  for  his 
own  statement  shews  he  had  examined  the  items  of  the  bill.] 
That  he  might  have  done  although  the  bill  had  never  been 
delivered  to  him.  He  may  have  examined  it  while  in 
Pell's  hands;  but  that  was  not  equivalent  to  a  delivery. 
Lastly,  There  was  no  delivery  of  the  bill  to  the  plaintiff 
himsel£  Shewing  the  bill  to  the  client,  and  explaining  to 
him  the  different  charges,  does  not  dispense  with  a  delivery 
of  the  bill,  although  the  client  acquiesces  in  the  reasonable- 
ness of  the  charges ;  Crawder  v.  Shee  (cf).  So,  in  Brookes  v. 
Mason  {e\  the  attorney  had  delivered  his  bill  to  the  client, 

(a)  M.  &   M.   303,  305 ;    see  (c)  6  C.  B.  329. 

B/cfiufy  V.  Bt  Bur^h,  6  D.  &  L.  {d)  1  Campb.  437. 

412;  S.  C.  6  C.B.  623.  (e)  1  H.  Bl.  290. 

Cb)  8  Beav.  66. 
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who  acknowledged  the  debt,  and  said  that  be  would 
pay,  but  that  he  did  not  know  what  to  do  with  the  bill; 
upon  which  the  attorney  took  it  back  again;  and  the 
Court  held  that  there  had  been  no  delivery  of  the  bill 
within  the  2  Geo.  2,  c.  23.  \^Cres9weUj  3. — The  reporter 
says,  in  a  note,  '^  There  was  no  proof  offered,  that  the 
defendant  desired  him  to  take  it  back.*^  The  client  is 
entitled  to  have  the  bill  left  with  him,  in  order  that  he  may 
have  the  opportunity  of  considering  the  various  charges, 
and  the  expediency  of  having  it  taxed ;  and  unless  it  be 
left  with  him,  the  cases  shew  there  has  been  no  such  deli- 
very as  satisfies  the  statute.  [Cresswetty  J.,  referred  to 
Vincent  v.  Shxymaker  {ay\  Eggington  v.  Cuniberledge{b)i 
will  probably  be  relied  upon  on  the  other  side.  There  the 
local  attorney  sent  his  bill  to  the  solicitor  of  the  company, 
who  laid  it  before  the  committee  when  the  defendant  was 
present,  and  the  Court  held  that  there  had  been  a  sufficient 
delivery ;  but  that  case  is  distinguishable  from  the  present 
in  this  respect,  that  the  committee  had  ordered  the 
general  solicitor  of  the  company  to  request  the  plaintiff  to 
send  his  bill,  and  the  bill  had  been  sent  in  pursuance 
of  such  request;  and  not,  as  here,  spontaneously.  The 
decision  of  the  Queen's  Bench  in  this  case(c),  upon  a 
motion  for  a  new  trial,  is  not  an  authority  for  the  defendant 
in  error;  for  the  fisurts  before  the  Court  on  that  occasion, 
differ  from  those  stated  on  the  bill  of  exceptions. 


Whitehurst  {G.  Hayes  with  him),  contra.  There  was 
evidence  to  go  to  the  jury  of  a  delivery  of  the  bill.  It  is 
admitted  upon  the  plea  which  sets  up  the  non-delivery  as  a 
defence,  that  the  work  chaiged  for  in  the  bill  was  done  for 
the  plaintiff.  But  as  it  appears  upon  the  evidence,  that 
Pell  gave  the  orders,  it  follows  that  he  gave  them  as  his 

(a)  12  East,  372.  ground  of  the  improper  reception 

(b)  I  Ezch.  271.  of  a  letter  in  evidence;  and  it 

(c)  Daubneff  v.  Phipps,  Q.  B.  was  upon  the  second  trial  that 
Trin.  Vac.  1849*  cited  from  1 9  Law  the  present  bill  of  exceptions  was 
Joum.  Q.  B.  337.     llie  Court  tendered. 

granted  a   new  trial    upon  the 
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agent.     When,  therefore,  it  appears  that  the  bill  was  after-     ^*  ^-  ^  '*• 
wards  delivered  to  Pell,  and  the  plaintiff  admitted  that  he  — '- — 

PHipn 

had  seen  it,  and  had  no  objection  to  make  to  it,  it  is  sub-  «. 

mitted  there  was  abundant  evidence  of  a  delivery  to  the 
latter.  Whether  Pell  was  the  agent  of  the  plaintiff  or  of  the 
defendant  for  the  purpose  of  receiving  the  bill,  is  probably 
not  very  material ;  for  in  either  case  there  is,  in  the  admis- 
sion by  the  plaintiff  that  he  had  examined  the  bill,  evidence 
that  it  had  been  delivered  to  him.  The  statute  does  not 
require  that  the  bill  shall  be  left  with  the  client;  all  that  it 
requires  is,  that  it  shall  be  delivered  to  him.  And  when  a 
person,  upon  a  bill  being  put  into  his  hands,  says  that  he  has 
already  seen  and  examined  it,  and  expresses  no  wish  to 
keep  it,  there  is  sufficient  evidence  of  a  delivery.  [He  was 
then  stopped  by  the  Court] 

Pasrb,  B. — We  are  all  of  opinion  that  the  ruling  of  the 
learned  Judge  was  correct,  and  that  the  judgment  of  the 
Queen's  Bench  must  be  affirmed.  The  question  arises  upon 
the  replication  to  the  plea,  which  states,  that  there  had  been 
no  delivery  of  a  bill  of  the  fees  and  disbursements  in  respect 
of  which  the  action  was  brought  The  replication  states,  that 
the  plaintiff  below  did,  one  month  before  the  commencement 
of  the  suit,  deliver  to  the  defendant  below  a  bill  of  charges  of 
the  fees  and  disbursements  in  the  plea  mentioned,  subscribed 
with  the  proper  hand  of  the  plaintiff,  pursuant  to  the  statute. 
It  appears  upon  the  evidence  set  forth  on  the  bill  of  excep- 
tions, that  a  bill  had  been  delivered  to  Pell,  who  was 
the  attorney  of  the  company,  and  who  employed  the  now 
defendant  to  do  the  work  in  respect  of  which  the  action  was 
brought,  as  attorney.  That  bill  contained  a  list  of  disburse- 
ments and  fees,  and  was  headed,  *'  Northampton,  Lincoln, 
and  Hull  Railway.  To  Robert  Heaford  Daubney,  debtor.^ 
It  was  delivered  to  Pell,  who  had  applied  for  it;  and 
afterwards  a  meeting  took  place,  at  which  the  plaintiff  and 
the  defendant  were  present,  when  a  copy  of  the  bill,  sub- 
in  the  handwriting  of  the  defendant,  was  produced ; 
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1851.       and  the  plaintiff  "then  proved,** — as  the  bill  of  exceptions 

— '—  incorrectly  expresses  it,  meaning  that  he  offered  evidence  to 

p.  the  jury,  and  so  we  must  understand  it, — "  that  one  Joseph 

Heaford  Daubney,  in  the  month  of  December,  a.  d.  1846, 
gave  the  last  mentioned  copy  of  the  said  bill  so  produced,  to 
the  defendant  who  then  looked  the  same  over,  and  sud  to 
the  said  J.  H.  Daubney,  that  he,  the  defendant,  had  seen 
that  bill  before,  that  some  of  the  chai^ges  were  high,  but 
that  it  was  not  intended  to  dispute  them ;  and  that  two  other 
members  of  the  provisional  committee  of  the  said  company 
came  into  the  room  in  which  the  said  J.  H.  Daubney  and 
the  defendant  were,  shortly  after  the  said  last  mentioned  bill 
had  been  so  handed  to  the  said  defendant,*' — it  is  evident 
trom  this  that  the  defendant  below  had  had  the  bill  in  his 
possession, — "that  the  said  last  mentioned  bill  was  then 
before  them;  that  one  of  them  said  to  the  said  J.  H. 
Daubney,  in  the  presence  of  the  defendant  that  it  was  not 
intended  to  dispute  the  charges  of  the  said  bill . .  •  •  and 
after  some  more  conversation  on  the  subject,  the  last  men- 
tioned copy  of  the  said  bill  was  taken  away  by  the  said  J.  H. 
Daubney," — that  is,  it  was  returned  to  the  now  defendant 

Nqw,  with  respect  to  the  form  of  the  bill,  it  was  con- 
tended by  Mr.  Melhr^  that  the  statute  requires  that  not 
merely  a  list  of  items  shall  be  delivered  to  the  client,  but 
that  the  list  shall  be  properly  headed,  shewing  both  a 
creditor  and  a  debtor  ;-^in  short,  that  the  statute  requires  a 
bill,  and  not  a  mere  list,  to  be  delivered ; — and  he  contended, 
that  in  this  case  the  bill  did  not  state  that  the  plaintiff  was 
intended  to  be  charged  therewith.  The  anthority  in  the 
Irish  Court  of  Exchequer  (a),  which  he  cited  in  support  of 
his  argument,  is,  no  doubt,  a  perfectly  correct  decision ;  but 
in  that  case  the  bill  had  no  heading  whatever.  Here,  upon 
reading  the  bill,  no  doubt  can  be  entertained  that  it  was 
intended  that  some  person  shoidd  be  made  liable,  because 
it  is  headed,  not  only  "  The  Northampton,  Lincoln,  and 
Hull  Railway,**  but  "  The  Northampton,  Lincoln,  and  Hull 

Ca)  Manning  v.  Glymn  and  Sheekan,  1  Jones,  513  (Irish  Reports). 
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Railway^  to  Robert  Heaford  Daubney,  debtor."     We  think     ^-  M-  *  P- 
that  it  is  sufficient  for  the  Court  to  say  that  the  defendant  *—^ — 

Phifps 

intended  to  charge  all  persons  responsible  for  the  construe-     _    ». 
tion  of  the  railway. 

The  only  remaining  question  is,  whether  there  was  suffi- 
cient evidence  to  go  to  the  jury  that  the  bill  was  delivered 
to  the  plaintiffi  As  to  the  delivery  to  Pell,  it  was  con- 
tended  that  an  attorney  has  no  authority  to  ask  for  the 
delivery  of  a  bill  for  his  client,  and  that  the  delivery  to  Pell, 
therefore,  was  not  a  sufficient  delivery  to  satisfy  the  statute. 
Some  of  us  entertain  a  doubt  whether  a  delivery  to  Pell 
would  have  been  sufficient;  but  we  think  that  there  was 
some  evidence  of  a  delivery  by  Pell  to  the  plaintiff,  for 
the  latter,  upon  being  shewn  a  copy  of  the  bill,  says,  that 
he  ^*  had  seen  that  bill  before,  that  some  of  the  charges  were 
high,  but  that  it  was  not  intended  to  dispute  them.*'  Some 
of  OS,  however,  think  there  was  sufficient  evidence  that  Pell 
was  authorized  by  the  plaintiff  to  receive  the  bill  for  him.  In 
that  view  the  case  comes  within  the  authority  of  Vincent  v. 
Skafmaher(a)f  where  the  Judges  (&)  were  of  opinion  that 
a  delivery  to  the  attorney  was  a  sufficient  delivery  to  the 
client  himself  I  feel  some  doubt  whether,  if  the  case  had 
turned  on  the  delivery  to  Pell  alone,  there  would  have 
been  a  sufficient  delivery  to  the  plaintiff  under  the  statute ; 
bat  we  all  agree  that  there  was  evidence  to  be  submitted  to 
the  jury  of  a  delivery  of  the  bill  to  the  plaintiff  himself. 
To  satisfy  the  statute,  a  mere  shewing  of  the  bill  to  the 
party  is  not  sufficient ;  and  in  this  case  the  jury  might, 
upon  the  evidence  stated  in  the  bill  of  exceptions,  conclude 
that  the  defendant  went  to  the  plaintiff  with  the  intention 
of  merely  shevnng  him  his  bill,  and  then  taking  it  back,  in 
which  case  there  would  not  have  been  a  sufficient  delivery 
to  the  parties  sought  to  be  charged  therewith;  or  they 
might  infer  that  he  said  to  the  plaintiff,  **  Here  is  my  bill, 
take  it,  and  keep  it  if  you  like."  According  to  the  one  or 
other  view,  that  second  transaction  would  or  would  not 

(a)  12  East,  372.  (6)  DisscntieDte,  Lord  EUenborough. 
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satisfy  the  statute.  The  question  was  one  altogether  for  the 
jury :  if  the  plaintiff  might  have  kept  the  bill,  there  was 
a  sufficient  delivery ;  otherwise,  there  was  not  The  learned 
Judge,  therefore,  was  right  in  leaving  the  evidence  to  the 
jury.  The  judgment  of  the  Court  below  will  therefore  be 
affirmed. 


Aldebson,  B. — It  is  pretty  plain,  that  when  the  bill  was 
given  back,  the  plaintiff  said  in  efiect,  **I  do  not  want 
this ;  I  can  see  the  bill  which  Pell  received  for  me." 


The  rest  of  the  Court  concnrred. 


Judgment  affirmed. 


jbmiary  31.  CuAUFURD  V.  CocKS  and  Others. 

February  11. 

[In  the  Exchequer. 

Coram  Pollock^  C.  B.^  Parke,  J7.,  Alderwn,  B.,  and 

Martin,  £.] 

In  an  action  A  SSUMPSIT  for  money  lent,  money  had  and  received, 
agdmltabiunk.  i"^^r®8t,  and  upon  an  account  stated,  brought  by  the  plain- 
ing firm  to       tiff  against  T.  S.  Cocks  the  elder,  Robert  Biddulph,  T.  S. 

recoTOT  tho  >«k  • 

balance  of  his  Cocks  the  youngcr,  and  Ormus  Biddulph.     Pleas:  1.  Non 

pl^tiffwas  assumpsit;   2.  Payment;   3.  Set  off;   4.  The  Statute  of 

~^^»  Limitations, 
that  two  of  At  the   trial  before  PoUoek,  C.  6.,  at  the  Middlesex 

the  defendants 

were  not  mem.  sittings  after  last  Michaelmas  Term,  it  appeared  that  pre- 

bers  of  the 
finn  at  the 

time  when  the  cause  of  action  accrned.  As  the  Statute  of  Limitations  would  have  been  a  bar 
to  a  fresh  action,  the  Court,  upon  affidavits  which  shewed  that  the  defendants  had  never,  daring 
some  negotiations,  which  extended  over  several  years,  respecting  the  subject-matter  of  the  aetioii, 
raised  any  question  as  to  their  beinf  the  proper  parties  to  m  sued,  and  had  avenred  in  a  biO 
filed  by  them  against  plaintiff,  after  pleading  and  before  trial,  that  the  liabilities  of  the  preoediqg 
firm  had  been  transferred  to  defendants, — set  aside  the  nonsuit,  and  rave  the  plaintiff  leave  to 
amend  the  declaration,  by  striking  out  the  two  defendants  who  had  been  erroneously  sned  j — 
although  it  appeared  upon  the  bill,  who  the  members  of  the  firm  were  when  the  cause  of  actioa 
aoeniea. 
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viou8ly  to  1838  the  plaintiff  had  two  accounts  with  the  firm 
of  Cocksy  Biddulphy  and  Co.,  bankers,  one  as  executor  of  - 
the  will  of  James  Craufurd,  which  had  been  opened  in  1816, 
and  the  other  in  his  private  capacity;  and  the  action  was 
brought  to  recover  SS4L,  the  balance  of  the  former  account 
Payments  to  that  amount  had  been  made  by  the  firm  in  1 S39 
and  1840,  by  the  direction  of  one  Corfield,  who  was  acting 
as  the  plaintiff's  solicitor  for  certain  purposes;   and  the 
question  in  dispute  between  the  parties  was,  whether  or 
not  such  payments  had  been  made  by  the  authority  of  the 
plaintiff.     The  firm  then  consisted  of  the  defendants  T.  S. 
Cocks  the  elder  and  Robert  Biddulph,  and  of  John  Bid- 
dulph,  who  died  in  1845.    In  January,  1841,  the  defendants 
T.   S.  Cocks  the  younger  and  Ormus  Biddulph  became 
partners  in  the  bank ;  and  on  that  occasion  the  balance  on 
the  executorship  account,  as  it  appeared  in  the  books  of  the 
old  firm,  after  debiting  the  plaintiff  with  the  payments  in 
question,  was  carried  to  the  account  of  the  new  firm.     The 
plaintiff  in,  and  for  several  years  prior  to  1839,  resided  at 
Florence,  where,  with  the  exception  of  short  visits  to  this 
country,  he  remained  until  1846.    The  plaintiff  heard  of  the 
payments  in  question  for  the  first  time  in  1841 ;  but  did  not 
ascertain  upon  what  grounds   they  had  been  made  until 
December,  1843,  when  he  applied  through  his  attorney  to 
the  banking  firm,  which  then  consisted  of  the  four  defendants 
and  John  Biddulph,  for  a  return  of  the  money.     The  firm 
refused  to  comply  with  this  demand,  and  threatened  to  sue 
the  plaintiff  for  the  balance  owing  on  his  private  account,  if 
he  took  any  proceedings  against  them  to  enforce  the  claim. 
In  consequence  of  this  threat  no  further  steps  were  taken  until 
December,  1846,  when  the  plaintiff,  in  the  belief  that  the  firm 
consisted  in  1839  and  1840  of  the  four  defendants  and  John 
Biddulph,  commenced  this  action  by  issuing  a  writ  against 
the  five.     This  was  not  served,  but  was  duly  continued 
until  September,  1849,  when  the  plaintiff  declared  against 
the  four  defendants.     After  pleading,  they  filed  a  bill  of 
discovery,  alleging  that  since  the  opening  of  the  executorship 
account  several  changes  had  taken  place  in  the  firm,  and  that 
VOL.  II.  o  L.  M.  &  p. 
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upon  each  change  that  account  had  been,  with  the  plwn- 
tiflTs  assent,  transferred  from  the  old  to  the  new  firm ;  that 
from  1826  to  January,  1841,  the  firm  consisted  of  the  defend- 
ants T.  S.  Cocks  the  elder,  Robert  Biddulph,  and  John  Bid- 
dulph ;  that  T.  S.  Cocks  the  younger  and  Ormus  Biddulph 
were  at  the  last  mentioned  time  admitted  partners ;  and  that 
upon  the  death  of  John  Biddulph,  accounts  were  taken 
between  his  representatives  and  the  surviving  partners,  and 
that  the  rights  and  liabilities  of  the  preceding  firms  with 
respect  to  the  said  account  were  thereupon  transferred  to 
and  vested  in  the  plaintifis  in  equity  (a). 

It  was  contended  that  the  defendants  Thomas  S.  Cocks 
the  younger  and  Ormus  Biddulph  were  not  liable,  and 
that  the  plaintiff  must,  consequently,  be  nonsuited.  For 
the  plaintiff  it  was  argued,  that  there  was  evidence  to  go 
to  the  jury  that  the  new  firm  had  taken  upon  itself  the 
liabilities  of  the  old,  within  the  principle  of  Kxrtoan  v. 
Kirwan  (i),  and  Hart  v.  Alexander  (c).  Pollock^  C.  B.,  (after 
consulting  the  other  Judges),  thought  that  the  new  firm  had 
only  taken  upon  themselves  the  responsibility  for  the  account 
as  it  appeared  in  their  books  at  the  time  of  the  change  of 
firm,  and  directed  a  nonsuit 


On  a  former  day  in  this  Term  the  plaintiff  obtained  a 
rule,  calling  upon  the  defendants  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  why  there  should  not 
be  a  new  trial,  and  why  the  plaintiff  should  not  have  leave 
to  amend  the  declaration  and  subsequent  proceedings  by 
striking  out  the  names  of  T.  S.  Cocks,  the  younger,  and  O. 
Biddulph  (d). 


(a)  Other  facts  were  proved 
which  bore  upon  the  qaestion, 
whether  the  four  defendants  had 
taken  upon  themselves  the  lia- 
bilities of  the  preceding  firm ;  but 
they  are  here  omitted,  as  they  are 
not  material  to  the  point  decided 
by  the  Court. 

(6)  2  C.  &  M.  617. 

(c)  2  M.  &  W.  484. 


(d)  The  rule  was  also  moved  for 
on  the  ground  of  misdirection,  it 
being  contended  that  PoUoek^  G. 
B.,  should  have  directed  the  jury 
that  there  was  evidence  of  an 
agreement  by  the  memhers  who 
joined  the  firm  to  take  upon  them 
its  liabilities ;  but  the  Court  re- 
fused to  grant  the  rule  on  this 
ground. 
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The  motion  was  suf^rted  by  affidavits,  which  stated 
that  the  action  was  brought  to  try  the  question,  whether 
or  not  the  payments  in  1839  and  1840  were  wrongful; 
that  every  endeavour  had  been  made,  both  before  issuing 
the  writ  and  before  declaring,  to  ascertain  who  were 
members  of  the  firm  in  those  years,  short  of  an  appli- 
cation to  the  bank,  which  the  plaintiff  had  abstained  from 
making  partly  in  consequence  of  the  defendants'  threat  to 
take  proceedings  against  him  in  respect  of  his  private  account, 
and  partly  from  their  having  avowed  a  determination  to 
offer  every  resistance  to  the  claim ;  that  until  the  filing  of 
the  bill  in  equity  the  plaintiff  and  his  advisers  believed  that 
all  the  defendants  were  partners  in  1839  and  1840 ;  and  that 
in  consequence  of  the  allegation  in  the  bill  that  the  new  firm 
had  taken  upon  themselves  the  liabilities  of  the  old,  it  was 
not  deemed  necessary  to  amend.  The  plaintiff's  attorney 
also  deposed,  that  throughout  the  whole  of  the  negotiations 
it  was  never  suggested  that  any  of  the  defendants  were  not 
members  of  the  firm  in  1839  and  1840. 

The  affidavits  in  answer  stated,  that  no  intimation  that 
the  plaintiff  would  hold  the  bankers  liable  had  been  given 
to  them  till  1843;  that  in  1842  Corfield  had  taken  the 
benefit  of  the  Insolvent  Act ;  and  that  the  plaintiff,  in  hb 
answer  in  equity,  had  expressed  his  belief  that  the  allega- 
tions contained  in  the  bill  respecting  changes  in  the  firm 
and  the  transfer  of  the  accounts  were  correct 


L,  M,  §■  P. 
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W.  H.  Watson  and  M.  Smith  shewed  cause.  Even 
if  the  plaintiff's  claim  were  well  founded,  his  laches 
disentitle  him  to  the  assistance  of  the  Court  Although 
he  knew  in  1841  of  the  payments  complained  of,  he 
made  no  application  to  the  defendants  till  1843,  which 
was  after  Corfield's  insolvency,  so  that  the  firm  were 
precluded  fix>m  obtaining  any  satisfaction  from  him.  Even 
then  the  plaintiff  did  not  commence  his  action  till  1846, 
when  he  issued  a  writ;  and  then,  instead  of  proceeding  on 
it,  continued  it  without  the  defendants' knowledge  till  1849. 
In  this  interval  the  defendants'  position  has  been  materially 
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altered  for  the  worse,  since  the  parUes  to  the  firm  have 
changed,  and  the  accounts  between  the  old  and  new  firm 
have  been  settled  upon  the  faith  of  the  payments  made  to 
Corfield  being  correct.  There  is  no  surprise ;  for  the  bill 
in  Chancery  informed  the  plaintiff  who  the  partners  were 
in  1839  and  1840;  and  he  should  have  applied  to  amend 
immediately  upon  obtaining  that  information.  This  is  only 
an  attempt  to  avoid  the  usual  consequences  of  joining  too 
many  persons  as  co-defendants  in  an  action  of  contract.  The 
only  cases  in  which  this  Court  has  interfered  are  those  in 
which  the  Statute  of  Limitations  would  have  been  a  bar  to 
a  new  action,  and  the  amendment  was  applied  for  before 
trial;  Lakin\.  Watson  {a)  \  Goodchild  y.  Leadham  (b).  But 
that  practice  has  not  been  assented  to  by  the  other  Courts ; 
Roberts  v.  Bate  (c). 

Sir  F,  Thesiger  and  Honyman  in  support  of  the  role. 
This  is  a  case  in  which  the  Court  will  interfere  if  the 
amendment  can  be  made  consistently  with  the  rules  of  prac- 
tice ;  for  it  is  clear  that  the  plaintiff  was  nonsuited  on  a  point 
wholly  beside  the  merits,  and  which  was  never  mentioned 
before  the  trial.  The  plaintiff  should  be  allowed,  on  payment 
of  costs,  to  be  placed  in  the  same  position  as  when  he 
commenced  the  action.  [Polhck^  Q.  B. — The  defendants 
have  lost  all  remedy  against  Corfield  by  the  plaintiff*s  not 
acting  earlier  upon  the  writ.]  Corfield  having  been  insol- 
vent, a  right  of  action  against  him  would  have  been  of  no 
value.  The  cases  of  Palmer  v.  Beale  ((f),  and  Jackson  v. 
Nunn  (e)y  shew  that  the  amendment  would  have  been 
allowed  previously  to  the  trial ;  and  if  the  defendants  do  not 
shew  that  they  have  suffered  any  real  injury,  it  should  be 
allowed  now.  The  distinction  between  making  a  party 
who  has  committed  an  error  pay,  as  a  penalty,  the  costs 


(a)  2  Cr.  Sc  M.  685 ;  S.  C.  2 
Dowl.  633. 

(b)  1  Exch.  706;  S.  C.  3  D.  & 
L.  383. 

(c)  6  A.  &  E.  778.     See  also 
Campbell  v.  Smart,  5  C.  B.  196; 


S.  C.  5  D.  &  L.  335,  and  PkUUpt 
V.  Lewis,  I  L.,  M.  &  P.  1S6. 

(d)  9  Dowl.  529. 

(e)  4  Q.  B.  209 ;  S.  C.  3  G. 
St  D.  543. 
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occasioned  by  that  error,  and  depriving  him  of  all  chance     ^  ^-  ^  ^• 
of  recovering  the  debt,  is  pointed  out  in  Christie  v.  Bellla\ '- — 

Oraufurd 

and   GoodckOd  v.   Leadhanu     It   is   not    here   sought  to  v. 

amend  the  writ  of  summons ;  therefore  the  cases  relied  on     ^^  ^hers. 

bj  the  other  side  do  not  apply.     The   plaintiff  may  be 

entitled  to  an  amendment  vrithout  shewing  that  there  has 

been  a  surprise ;  Banzi  v.  Stewart  (&).     The  Court  in  that 

case  allowed  the  plaintiff,  who  had  made  an  error  in  his 

replication,  to  amend  it,  and  granted  a  new  trial,  although 

all   the   facts  of  the  case  were   known  to  him  when  he 

replied.     Here  the  plfiuntiff  did  not  know  the  names  of  the 

partners  till  he  saw  the  bill  in  equity ;  and  the  statements  in 

that  bill  led  him  to  believe  that  the  defendants  had  taken 

on  themselves  the  liabilities  of  the  old  firm.     With  regard 

to  the  plaintiff's  delay,  it  is  sufficiently  accounted  for  by 

the  fact  that  he  did  not  learn  the  nature  of  the  payments 

to  Corfield  till  1843,  and  by  the  defendants*  threat  that,  if 

sued,  they  would  proceed  against  the  plaintiff  for  the  balance 

of  his  private  account. 

Cur,  adv.  vult 

Parke,  B. — We  have  considered  this  case,  and  have  felt 
much  doubt  about  it.     We  think,  however,  that  the  justice 
of  the  case  requires  that  the  rule  should  be  made  absolute 
upon  the  following  terms :  that  if  the  defendants  shall,  within 
three  weeks,  consent  to  pay  the  debt  sought  to  be  recovered 
in  this  action,  the  plaintiff  shall  pay  all  the  costs  of  the  cause ; 
otherwise,  on  payment  of  costs,  the  nonsuit  shall  be  set 
aside,  and  a  new  trial  had ;  and  the  plaintiff  shall  be  at 
liberQr  to  amend  the  declaration  and  all  subsequent  pro- 
ceedings, by  striking  out  the  names  of  T.  S.  Cocks,  the 
younger,  and  O.  Biddulph,  as  co-defendants,  on  payment 
of  all  the  costs  of  those  defendants,  and  of  all  other  costs  of 
and  occasioned   by   the  amendment,  with  liberty   to   the 
remaining  defendants  to  plead  de  novo. 

Rule  absolute  accordingly. 

(a)  16  M.  &  W.  669 ;  S.  C.  4  (b)  5  Scott,  N.  R.  1 ;  S.  C.  4 

D.  &  L.  690.  M.  &  G.  295. 
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*^<»»«^y  13,  Story  v.  Finnis  and  Others. 

29. 

[In  the  Exchequer. 

Coram  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 

Piatt,  B.^ 

The  payment    C/ ASE  against  Finnis  and  Goodhart,  sheriff  of  Middlesex, 

of  money  mto  ^    ^^ 

Court  in  an  and  Willis,  their  officer,  to  recover  treble  damages,  under 
does  not  admit  ^  ^^^  &  ^*  ^ess.  1,  c  5,  s.  4,  for  pound  breach.  The 
iStion  dU  ^"^  ^^^  ^^"°^  ^^^^^  alleging  that  the  plaintiff  had  distrained 
leg^  in  the      upon  S.  Towne,  his  tenant,  and  impounded  his  goods  upon 

declaration, 

but  only  tbat  the  premises,  averred  that  the  defendants  broke  the  pound, 
cause  of  !^on  ^"^  rescued  the  goods.  The  second  count  alleged,  that 
with  damage  whilst  the  plaintiff  was  removing  the  goods  for  the  purpose 
of  the  sum  paid  of  more  Conveniently  selling  them,  the  defendant  rescued 

into  Court.  , 

The  plaintiff  them. 

t^fo*r1J^t  ^'^^  payment  of  21i  into  Court,  with  an  averment  that 
jn  arrcar,  and    the  plaintiff  had  not  sustained  damaircs  beyond  7/. 

impounded  the  ,       ,  ,  . 

goods  on  the         Replication,  that  plaintiff  had  sustained  damages  ultra. 
WSe^isbai-       ^^^  following  facts  were  proved  upon  the  trial  before 
liff  was  re-        PoUock,  C.  B.,  at  the  sittings  in  London  after  Hilary  Term, 

rooTinff  them,  ...  . 

defendant,  a  1850.  The  plaintiff  levied  a  distress  on  the  goods  of  his 
t^^Z"^'  tenant  S.  Towne,  and  impounded  them  on  the  premises. 
thi^hehad^  While  the  goods  were  so  impounded,  a  person  who  claimed 
\  ^%  ^*^?*  ^^  ^  ^^^  superior  landlord,  distrained  upon  the  same  goods, 
and  that  he'  and  left  a  man  in  possession.  The  defendant  Willis  after- 
aUow  the  goods  ^s^ds,  and  while  the  plaintiff's  bailiff  was  removing  the 
PlSntiff's^**^*  goods,  came  into  the  house  and  said  that  he  had  a 
tenant  there-     g.  fa.  against  the  plaintiff,  and  that  he  would  not  allow  the 

uDon  elected  

pfaintiff^s  goods  to  be  removed.  Towne  and  others  thereupon  ejected 
broughtback     ^^^  plaintiff's  bailiff,  and  brought  back  to  the  house  such 

the  ^ods 

which  had  been 

removed*     HeU,  that  these  facts  did  not  shew  a  pound  breach  or  rescue  by  defendant. 
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of  the  goods  as  had  been  remoyed.     Upon  these  facts  the    ^'/^'^  ^' 

learned  Judge  held  that  there  was  no  evidence  of  a  breach  — 

of  the  plaintiff's  pound,  or  of  a  rescue  by  the  defendants ;  v. 

and  the  jury,  by  his  direction,  found  a  verdict  for  the    Mid  Othen. 
defendants. 

In  the  following  Term,  a  rule  nisi  for  a  new  trial  was 
obtained,  upon  the  ground  of  misdirection,  and  also  that 
the  defendants,  by  paying  money  into  Court,  had  admitted 
the  plaintiff's  cause  of  action. 

BramweU  and  Burchell  shewed  cause,  and  contended 
that  there  was  no  evidence  of  a  rescue  by  Willis,  and  that 
even  if  there  were,  the  sheriff  was  not  liable  for  those  acts. 

W,  H.  Watson  and  C.  W.  Letois,  in  support  of  the  rule. 
The  defendants  by  paying  money  into  Court  admitted  the 
plaintiff's  cause  of  action.  In  all  actions  of  contract,  when 
the  declaration  is  special,  payment  of  money  into  Court  is 
an  admission  of  the  contract  declared  upon ;  Seatan  v.  Bene" 
diet  (a);  Speck  v.  FhiUips  (b).  And  the  same  rule  should 
apply  here,  as  the  cause  of  action  is  stated  specially  in  the 
declaration.  In  Kmghcan  v.  Robins  (c),  and  Archer  v. 
English  (cf),  it  was  held  that  the  rule  does  not  apply  where 
the  declaration  only  contains  the  common  counts;  but 
those  cases  are  not  analogous  to  the  present  one.  In  Lloyd 
V.  Walhey  (e\  which  was  an  action  on  the  case  for  not 
securing  a  cow  belonging  to  the  defendant,  whereby  she 
killed  the  plaintiff's  cow,  the  defendant  having  paid  money 
into  Court  alleging  that  the  plaintiff  had  sustained  no 
damages  ultra,  Coleridge^  J.,  held  that  he  could  not  receive 
evidence  to  shew  that  the  death  of  the  cow  was  caused  by 
any   other  means   than   those   stated   in   the   declaration, 

(a)  5  Bing.  28 ;  S.  C.  2  M.  &  Dowl.  352. 

P.  66.  {d)  2  Scott,  N.  R.  156;  S.  C. 

ffi)  5  M.  &  W.  279 ;  S.  C.  7  9  Dowl.  12;  S.  C.  1  M.  &G.  873. 

Dowl.  470.  («•)  9C.  &P.  771. 

(c)  5  M.  &  W.  94  ;   S.  C.  7 
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because  the  plea  admitted  that  the  death  of  the  cow  was 
caused  in  the  manner  stated  in  the  declaration.  [They 
also  contended  that  there  was  evidence  of  a  rescue  or  pound 
breach  bj  Willis,  and  that  the  other  defendants  were  liable, 
as  sheriff,  for  his  acts.] 

Cur.  ado.  vuU. 


Pollock,  C.  B.,  delivered  the  judgment  of  the  Court — 
We  are  all  of  opinion  that  the  rule  in  this  case  ought  to  be 
discharged.  The  principal  point  made  on  the  argument 
was,  that  the  defendants  by  paying  money  into  Court 
admitted  conclusively  the  plaintiff's  right  of  action, — that 
is,  the  pound  breach  or  rescue  by  the  defendants  or  their 
officer, — and  that  the  question  at  the  trial  before  me  was, 
therefore,  one  merely  of  damages.  We  are  all,  however, 
clearly  of  opinion,  that  the  payment  of  money  into  Court 
in  an  action  of  tort,  has  not  the  same  effect  as  in  an  action 
upon  a  special  contract.  It  has  long  been  settled,  that  the 
payment  of  money  into  Court  on  a  general  count  in  indebi- 
tatus assumpsit,  admits  nothing  except  that  there  is  some 
cause  of  action  with  damages  amounting  to  that  which  has 
been  paid  into  Court ;  and  we  think  that  the  same  principle 
applies  to  the  case  of  an  action  for  a  tort. 

It  was  further  contended  that  there  was  evidence,  which 
I  should  have  left  to  the  jury,  that  Willis,  the  officer,  had 
been  guilty  of  a  pound  breach  or  rescue,  for  which  the 
sheriff  would  be  liable.  It  is  unnecessary,  however,  to 
enter  upon  the  latter  question,  since  we  are  all  of  opinion 
that,  even  if  the  sheriff  were  liable  in  such  a  case  for  the  acts 
of  his  officer,  there  was  no  evidence  which  would  justify  a 
verdict  against  him,  on  the  ground  that  Willis  was  guilty  of 
a  rescue,  or  pound  breach. 

Rule  discharged. 
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Reoina  v.  Mayor  and  Assessors  of  the  Borough  of       January  27, 

KiDDERMINSTEIL 

IBail  Court     Coram  Erk^  J.] 
•/VM  •  D.  HILL  obtained  a  rule  in  last  Michaelmas  Term,  A  Dotice  of 

,  o      1        1  1    claim  to  be 

calling  upon  the  mayor  and  assessors  of  the  borough  admitted  on 
of  Ejdderminster  to  shew  cause  why  they  should  not  insert  J^fj  ^^^ 
the  name  of  R.  H.  Macdonald  upon  the  bm-gess  roll  of  that  ^  ^^  ^Pi*  ^» 

C*   'Of  8.    Iff 

borough.  omitting  to 

By  a  local  act,  intituled,  **  An  Act  for  the  better  assessing  of  the  parish, 
and  collecting  the  poor  rates  in  the  borough  of  Kidder-  hl)^b8ituate 
minster,  in  the  county  of  Worcester,"  (4  &  5  Vict,  c  Ixxii.  »n  rwpect  of 

•^  '    ^  ,  which  the 

s.    1),   the  owners  of  dwelling-houses  situate  within   the  claim  is  made, 
borough,  of  a  yearly  rent  of  less  than  1021  a  year,  are  to  be      a  local  act 
rated  to  the  relief  of  the  poor  instead  of  the  occupiers;  and  ^^^^jj^* 
aect.  2  empowers  the  overseers  to  compound  with  the  owners  ^^^^  poor 

rate  whero 

for  the  rates  in  the  following  manner,  namely,  ^^  where  the  "the  annual 
annual  rent  or  value  of  the  dwelling-house  rated  shall  not  ^^^j2lr^ 
amount  to  the  sum  of  seven  pounds,  at  any  sum  not  less  ''h  ^^  *  ^^' 

*        _  •'  tarn  propor- 

than  one-third  of  the  amount  of  each  rate,  and  at  any  sum  tion.    Held, 
not  less  than  one-half  of  the  amount  of  each  rate,  where  the  *<  rent"  applied 
annual  rent  or  value  of  the  dwelling-house  shall  amount  to  mh^^^erelet," 
the  sum  of  seven  pounds,  and  shall  not  amount  to  the  sum  ^^  "  value** 

/•  J    »      o  1  •        •  where  they 

of  ten  pounds.      Sect.  15  enacts,  ^^that  nothing  in  this  act  were  vacant. 
contained  shall  prejudice  or  affect  any  municipal  or  parochial  act,  the  o^wner 
franchises  to  which   the  occupiers  of  any  dwelling-house  ^^^aJ'^TbTpated 
within  the  said  borough  would  be  now  entitled,  but  that  to  the  relief 
such  occupier  shall   and  may  claim  to  be   put  upon  the  instead  of  the 

occupier,  with- 
out  prejudice 
to  the  right  of  the  latter  to  have  his  name  inserted  on  the  burgess  roll,  as  if  he  stood  rated  for 
tlie  propertj.  By  another  section,  the  overseers  were  empowered  to  compound  with  the  owner 
for  payment  of  toe  poor  rate  npon  a  fixed  scale.  The  berough  rate,  it  appeared,  was  paid  out 
of  toe  poor  rate.     J9eU, 

1 ,  that  a  mistake  in  the  rate  of  composition  did  not  affect  the  occupier's  franchise.    And, 

2,  that  altbonirh  there  was  no  authority  to  compomid  for  a  borough  rate,  the  composition 
might  include  whatever  was  raised  under  the  name  of  a  iK>or  rate ;  and  that  payment  of  that 
compoation  was  payment  of  the  borough  rate. 
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Foiumt  II.     hurgesa  list,  and  use  and  exercise  any  such  franchises,  in 
-  the  same  manner,  to  all  intents  and  purposes,  as  he  might 


V,  or  could  have  done  before  the  passing  of  this  act,  as  if  he 

KioDBftMiN.  ^^  heen  rated  and  assessed  in  his  own  name."  The  5  &  6 
8TBB.  Wm.  4,  €•  76,  s.  9,  enacts,  that  all  resident  householders  and 
occupiers  of  houses  and  shops,  rated  for  three  years  to  the 
relief  of  the  poor,  shall  be  burgesses,  provided  they  have 
paid  all  poor  rates,  ^Mncluding  therein  all  borough  rate%  if 
any,  directed  to  be  paid  under  the  provisions  of  thb  act" 
By  sect.  17  of  the  same  act,  a  person  claiming  to  have  bis 
name  inserted  in  the  burgess  roll,  is  to  give  notice  to  the 
town  clerk  in  writing,  according  to  the  form  Na  2, 
Schedule  (D.),  in  that  act,  and  the  town  clerk  is  to 
include  the  names  of  all  persons  so  claiming,  &c.,  in  a 
list,  according  to  No.  5  in  the  same  schedule.  The  forms 
Na  2  and  No.  5  state  the  name  of  the  parish  in  which  is 
situated  the  property  in  respect  of  which  the  clium  is  made. 
Sect.  92  enables  the  council  to  make  a  borough  rate  in  the 
nature  of  a  county  rate,  and  confers  upon  them  for  that 
purpose  all  the  powers  which  the  sessions  have  for  making 
a  county  rate  under  the  55  Geo.  3,  c.  51. 

The  applicant,  who  held  of  one  Powell  a  house  within  the 
borough  at  the  yearly  rent  of  IL^  claimed  to  have  his  name 
inserted  in  the  burgess  roll,  and  sent  in  his  claim  to  the 
town  clerk  as  follows : — ^^  That  I  occupy  a  house  in  Stone- 
bridge  Street  in  the  said  borough,  and  that  my  landlord, 
William  Powell,  has  been  rated  in  respect  of  the  said  house 
from  the  3l8t  of  December,  in  the  year  1847,  up  to  the 
present  time,  during  the  whole  of  which  time  I  have 
occupied  the  said  dwelling-house.  Dated,"  &c.  Signed, 
^^  William  H.  Macdonald."  The  borough  rates  of  Kidder- 
minster were  included  in  and  paid  out  of  the  poor  rates. 
In  the  rate  books,  the  house  was  entered  as  being  of  the 
'^  gross  estimated  value"  of  61  10«.,  and  of  the  ^*  rateable 
value"  of  51  4«.  The  landlord  had  effected  a  composition 
with  the  overseers  at  one-third  of  the  poor  rate,  which  had 
been  duly  paid  by  him  down  to  the  present  time. 
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Crompton  shewed  cause.  The  composition  for  the  poor 
rate  has  not  been  made  according  to  the  local  act  of  Parlia- 
ment, and  is  therefore  bad.  The  amount  which  the  over- 
seers may  compound  for,  where  the  annual  rent  or  value 
amounts  to  Til,  and  is  under  102.,  is  one-half,  and  not  one- 
third  of  the  rate.  By  the  words  ^^  rent  or  value,"  the  Legis- 
lature means,  '^  rent**  if  the  property  is  let,  ^^  value"  if  it  is  not. 
It  can  scarcely  be  intended  that  the  only  case  in  which  the 
rent  is  to  be  the  criterion,  is  when  it  is  less  than  the  value. 
Secondly,  it  does  not  appear  that  the  borough  rate  has 
been  paid,  but  only  that  a  third  of  the  rate  has  been 
paid.  Thirdly,  no  authority  is  conferred  upon  the  over- 
seers by  the  local  act,  to  compound  for  a  borough  rate, 
which  is  payable  by  the  occupier,  and  not  by  the  land- 
lord. And,  fourthly,  there  is  a  fatal  objection  to  the 
form  of  the  notice  of  claim,  which  does  not  state  the  parish 
in  which  the  house  is  situated,  and  in  respect  of  which  the 
poor  rate  has  been  paid  or  compounded  for,  as  required  by 
5  &  6  Wm.  4,  c.  76,  s.  17,  and  the  form  in  Schedule  (D.), 
Na  2.  [He  referred  to  BawUnsan^s  Municipal  Corporation 
Act,  p.  33.]  It  also  omits  to  state  the  time  during  which 
the  party  has  been  rated,  and  in  respect  of  the  rating 
during  which  he  claim&  [Erie,  J. — If  the  landlord's  rating 
is  sufficient  to  confer  the  franchise  on  the  tenant,  the  dme 
is  stated.] 


L.  Af.  ^  p. 

1851. 

Rboina 

V. 

Mayor,  he  of 
KionsuflN- 


3f.  D.  EBIL  The  last  objection  may,  perhaps,  be  a  fatal 
one ;  but  as  there  are  other  claims  to  which  it  will  not  apply, 
hot  which  are  dependent  on  the  first  two,  the  Court  will, 
perhaps,  pronounce  an  opinion  upon  these.  As  to  the  first 
objection,  the  question  is,  what  efiect  is  to  be  given  to  the 
word  ''value,''  in  sect.  2  of  the  local  act  The  true  con- 
struction of  the  words  ''  rent  or  value"  in  that  section,  it  is 
submitted,  is,  that  if  either  the  rent  or  the  value  be  below 
72L,  the  composition  may  be  made  at  one-third  of  the  rate. 
Here,  it  is  not  denied  that  the  value  is  below  IL,  although 
the  rent  amounts  to  that  sum.  As  to  the  second  objection, 
the  borough  rate  is  paid  out  of  the  poor  rate,  and  therefore 
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^o^MM //•  where  the  latter  is  paid,  the  former  also  is  paid.  Sect  2  of 
the  local  act  renders  the  payment  of  a  composition  for  the 
poor  rate  equivalent  to  payment  of  the  rate  itself. 


1851. 


Reoina 

9, 

liayor,  &c.  of 

KiDDBRMIN.  Q^j.^  ^^,  ,^. 


8TBB. 


Erlb,  J. — On  shewing  cause  against  a  rule  for  a  man- 
damus to  place  the  name  of  an  applicant  on  the  buigess  roll, 
it  appeared  that  the  notice  of  claim  was  insufficient,  as  it 
was  not  according  to  the  form  prescribed  by  the  statute, 
the  parish  being  omitted.  In  this  respect  the  title  of  the 
applicant  failed. 

It  further  appeared  that  the  landlord  of  the  applicant 
had  compounded  for  one-third  of  the  poor  rate,  under 
the  4  &  5  Vict  c.  Izxii.  s.  2,  and  that  the  rent  or 
value  of  the  house  was  7/.  But  the  rateable  value  in  the 
poor  rate  itself  was  stated  to  be  61  \  and  it  was  hereupon 
contended,  that  as  the  composition  must  be  for  one-half, 
where  the  rent  or  value  b  7/1  or  upwardly  this  com- 
position was  void.  I  am  of  opinion,  that  under  this  statute 
the  rent  which  can  be  fairly  obtained  where  the  premises 
are  let,  and  the  value  for  which  they  would  be  let  when 
they  are  vacant,  is  the  criterion  for  composition  under 
sect  2.  Effect  is  thus  given  to  the  words  according  to 
their  ordinary  meaning,  and  a  complicated  inquiry  into 
annual  value,  in  any  other  meaning,  is  prevented. 

I  am  further  of  opinion,  that  the  title  of  the  claimant  to  be 
on  the  burgess  list  would  not  be  destroyed  by  a  mistake  in  the 
composition.  The  enactment  in  sect  20,  provides,  that 
nothing  in  the  act  shall  affect  any  municipal  franchise  to 
which  the  occupier  would  have  been  entitled  if  the  act  bad 
not  passed;  and  the  claimant  would  presumptively  have 
been  properly  rated  as  occupier  if  the  act  had  not  passed. 

It  further  appeared,  that  the  borough  rate  is  paid  out  of 
the  poor  rate  in  the  parish  in  which  the  house  of  the  appli- 
cant is  situated;  and  it  was  contended,  that  the  landlord  was 
not  empowered  under  the  act  to  compound  for  a  borough 
rate  so  paid.  But  I  am  of  opinion,  that  the  composition 
might  include  all  that  is  assessed  under  the  name  of  poor 


HILARY   TERM,    14   VICT.  205 

rate,  and  that  payment  of  the  composition  is  a  payment  of    ^*  ^-  ^  ^' 
the  sum  doe  to  the  borouffh  fund,  which  mieht  have  been  '■ — 


levied  by  a  borough  rate  in  the  parish  of  the  applicant  o. 

It  follows  that  the  title  of  the  claimant  would  have  been    k^drrmin/ 
established  if  he  had  given  a  valid  notice  of  claim,  but  that        "*•• 
the  rule  roust  be  discharged  on  account  of  the  defect  in 
such  notice ;  and  if  the  corporation  require  it,  with  costs, 
as  they  are  a  public  body  whose  act  has  been  contested 
without  suflBcient  ground. 

Rule  discharged. 


Johnson  v.  Latham.  /ajiMary2i,28, 

31. 

[Bail  Courts     Coram  Erky  •/.] 

1.  HE  award  in  this  cause,  upon  motion  to  enforce  it,  (see   An  action 
Johmon  v.  Latham  (a),)  having  been  remitted  back  to  the  oneweir ^ 
arbitrator  "  to  reconsider  the  prospective  directions  which  V^^^  agamst 

*        *  another,  for 

disturbttAce  of 

(a)  1  L ,  M.  &  P.  348.  »  weir,  wai 

referred  to  an 
arbitrator,  with 
power  to  detarmine,  define,  and  for  ever  set  at  rett  all  digputes,  &e.,  touching  all  manner  of  rights 
of  **  depths  of  weirs**  and  other  water  priTiIeget.  The  arbitrator,  afier  ditpofling  of  the  action, 
awarded  that  the  defendant  was  **  entitled  to  maintain  his  weir  of  the  depth  of  fourteen  inches.** 
He  also  awarded,  that  for  the  purpose  of  defining  the  limit  of  the  depth,  such  durable  marks 
ihoald  be  placed  as  D.  B.  of,  &c.,  should  direct,  and  that  the  costs  of  the  reference  and  award 
should  be  borne  by  the  plaintiff.  The  award  haTinff  been  remitted  back  to  the  arbitrator  to 
reconsider  the  directions  to  D.  B.,  the  further  award  found  in  the  terms  of  the  former  award  up 
to  the  dtrectioDs  to  D.  B.  It  then  recited  the  rule  remitting  back  the  matter  to  the  arbitrator, 
and  proceeded  thus :  *'  and  whereas  I  have  reconsidered  such  directions,  and  have  caused  to  be 
placed  certain  marks,  &c.,  shewing  the  depth  at  which  the  defendant  is  entitled  by  my  award 
to  maintain  the  weir.  Now,  I  do  award  that  the  said  marks,  &c.,  do  correctly  denote  the  depth, 
he,  and  I  further  award  that  the  map  hereunto  anneied  defines  and  describes  the  depth  of  the 
wwr,  and  marks,  &e. ;  and  I  award  that  the  costs  of  placing  the  marks,  &c.,  be  borne  by  the 
defendant,  and  that  the  same  be  maintained  for  ever,  at  the  cost  of  the  defendant."  At  the  foot 
of  the  map  were  written  descriptions  of  the  places  delineated ;  and  without  such  descriptions 
the  map  was  unintelligible. 

HM^  oo  motion  to  set  aside  the  award, 

1,  That  the  award  was  not  uncertain. 

2,  That  the  arbitrator  was  not  bound  to  hear  the  parties  either  upon  the  matter  referred  back, 
or  upon  the  costs  of  the  reference  and  award  incidental  thereto. 

AiA  3,  that  the  directions  were  part  of  the  map,  and  that  the  arbitrator  was  not  bound  to 
refer  to  them  separately  in  his  award. 

OiKMites  were  brought  before  the  arbitrator  touching  the  amount  of  flood  water  which  the 
defendant  was  entitled  to  pen  back,  and  the  site  of  the  paddle  in  the  defendant's  weir.  Hdd, 
that  the  awwd  was  good,  although  silent  upon  both  these  points. 

The  costs  of  the  reference  ana  award  having  been  taxed  by  the  Master  under  the  first  award, 
bat  not  re-taxed  upon  the  second ; 

JSTeU;  opoo  a  mle  for  payment  of  ihese  costs,  that  the  first  award  having  become  inoperative 
by  the  mle  remitting  the  matter  ba^,  the  Master's  allocmtur  became  inoperative  also. 


Latham. 
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'^ifsTi  ^'      ^^  ""^  given  for  the  purpose  of  defining,  denoting,  and 

—'- ' —  perpetuating  the  limit  of  the  depth  at  which  the  defendant 

Johnson       •  •  i    i         « 

V.  IS  entitled  to  keep  and  maintain  his  weir  ;*'  the  arbitrator 

on  the  Uth  of  November,  1850,  made  a  further  award,  by 
which,  after  reciting  the  rule  of  reference,  he  proceeded  to 
find  in  the  terms  of  the  former  award  (a),  (amongst  other 
terms  awarding  the  costs  of  the  reference  and  award  to  be 
borne  by  the  plaintiff),  down  to  the  directions  to  Bellhouse, 
after  which  he  proceeded  thus: — '^And  whereas  on  the 
8th  of  June,  1849,  I  made  my  award,"  ^<and  thereby 
ordered  and  directed"  (reciting  the  directions  to  Bellhouse). 
^^  And  whereas  my  said  award  (b)  was  afterwards  made  a 
rule  of  Her  Majesty's  Court  of  Queen's  Bench,  and  on 
the  8th  of  May,  1850,  the  said  Court  did  order"  (reciting  the 
terms  of  the  rule  as  above  stated).  ''  And  whereas  I  have 
reconsidered  such  directions,  and  have  caused  to  be  placed 
certain  marks  and  erections  near  to  the  said  weir,  shewing 
the  depth  at  which  the  defendant  is  entitled  by  my  said 
award  to  maintain  the  said  weir.  Now  I  do  award  and 
declare,  that  the  said  marks  and  erections  so  caused  to  be 
placed  by  me  as  aforesaid,  do  correctly  denote  and  define 
the  depth  at  which  the  defendant  is  entitled  by  my  said 
award  to  maintain  the  said  weir.  And  I  do  further  award 
and  declare,  that  the  map  or  plan  hereunto  annexed  and 
signed  by  me  defines  and  describes  the  depth  of  the  said 
weir,  and  the  said  marks  and  erections  so  caused  to  be 
placed  by  me  as  aforesaid,  for  pointing  and  perpetuating, 
denoting  and  defining  the  same.  And  I  do  further  order 
and  award,  that  the  costs  and  charges  incurred  by  placing 
the  s^d  marks  and  erections  be  borne  by  the  defendant, 
and  that  the  said  marks  and  erections  be  for  ever  hereafter 
kept  in  repair  and  maintained  by  the  defendant."  The 
map  or  plan  contained  figures  referring  to  written  descrip- 
tions at  the  foot  of  the  map,  of  the  places  delineated  upon  it ; 
and  without  such  descriptions  the  plan  was  unintelligible. 


(a)  The  material  parts  of  that     &  P.  349. 
award  will  be  found  in  1  L.,  M.         (b)  SU, 


Latham. 
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In  the  present  Term,  ^'  ^-  *  ^• 

W.  H.  Watson  moved  for  a  rule,  calling  on  the  defendant  — '- — 

to  shew  cause  why  the  award  should  not  be  set  aside.  o. 

In  addition  to  the  objection  of  the  want  of  certainty 
taken  in  shewing  cause  against  the  former  rule  for  payment 
of  the  costs  (a),  other  objections  were  now  raised,  which 
are  sufficiently  noticed  in  the  judgment  of  the  Court  The 
motion  was  supported  by  a£Bdayits,  shewing  that  the 
defendant's  weir  contained  a  paddle  for  penning  back  the 
flood  water;  that  the  amount  of  flood  water  which  the 
defendant  was  entitled  to  pen  back,  and  the  size  of  the 
defendant's  paddle  were  matters  in  dispute  before  the 
aibitrator* 

Cur.  adv.  vult. 


The  defendant  having  taken  up  the  further  award, 
made  a  fresh  demand  of  the  costs  of  the  reference 
and  award,  as  taxed  by  the  Master,  upon  a  fresh  service  of 
all  the  documents  served  on  the  former  occasion,  together 
with  the  rule  referring  back  the  matter  to  the  arbitrator,  and 
the  further  award  and  the  map  or  plan  therein  referred  to ; 
hot  without  having  obtained  from  the  Master  a  fresh  allo- 
cator for  the  costs  since  the  making  of  the  further  award. 

The  demand  not  having  been  complied  with,  a  rule  was 
obtained  in  last  Michaelmas  Term,  calling  upon  the  plaintiff 
to  shew  cause  why  he  should  not-pay  the  sum  of  17221,  being 
the  balance  of  costs  pursuant  to  the  award ;  against  which. 

On  a  subsequent  day  in  this  Term, 

W.  H.  fFatsofif  BramweUf  and  T.  Janes  shewed  cause. 
1.  There  has  been  no  proper  taxation  of  these  costs.  The  first 
award  was  bad  for  delegation  of  authority,  and  where  an  award 
is  bad,  it  is  no  award  at  all,  and  may  be  so  treated  in  pleading. 
Under  the  clause  enabling  the  Court  to  remit  the  matters 

(a)  Johuom  v.  Laikam,  1  L.,  M.  &  P.  349. 


Johnson 

V. 

Latham. 
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Vohime  11,     back  to  the  arbitrator  for  reconsideration,  the  Court  has  the 
power  of  suspending  the  award  in  order  to  refer  it  back  to 
the  arbitrator  to  amend  the  defect.     But  for  this  power,  the 
plaintiff  might  contend  that  there  was  no  award  at  the  time 
of  taxing  these  costs.     It  does  not  signify  how  trifling  the 
defect  may  be,  which  renders  necessary  the  reference  back 
to  the  arbitrator.     The  award  in  such  a  case  is  incomplete 
until  the  further  award  is  made ;  and  the  date  of  the  award 
runs  only  from  the  latter  period.     If  an  action  were  brought 
for  these  costs,  the  Statute  of  Limitations  would  only  run 
from  the  date  of  the  second  award,  and  not  fix>m  that  of  the 
first    If  the  second  award  is  good,  an  action  may  be  brouf^t 
upon  it  for  the  costs  of  the  reference;  and  if  it  were,  it  may 
be  doubted  whether  it  would  be  any  answer  that  the  costs  now 
sought  to  be  enforced  had  been  paid.    It  certainly  would  be 
open  to  the  plaintiff,  in  such  an  action,  to  shew  that  further 
costs  had   been   incurred  since   the   first  award.     K  the 
arbitrator  had  died  before  making  the  second  award,  it  could 
not  be  successfully  contended  that  these  costs  could  be 
recovered.     It  may  be  admitted,  that  if  an  award  is  refeiied 
back  upon  a  single  point,  the  arbitrator  would  act  wrongly 
if  he  were  to  re-open  the  whole  subject ;  but  that  role  does 
not  apply  to  the  question  of  costs,  as  non  constat  that  the 
decision  of  the  matter  referred  back  may  not  aflect  the  pro- 
priety of  the  allowance  of  the  whole  or  some  part  of  the 
costs.    The  present  affords  an  apt  illustration  of  such  a  case. 
Here,  the  defective  portion  of  the  award  was  the  delegation 
of  the  arbitrator's  authority  to  Bellhouse.     Bellhouse^s  costs 
may  have  been  allowed  on  taxation  under  the  first  award. 
The  Master  would  now,  upon  a  second  taxation,  disallow 
them,  as  in  the  case  of  a  step  in  an  action  which  throi^ 
mistake  has  become  abortive,  and  the  costs  are  lost.     Where 
the  award  is  defective  in  one  point,  the  costs  would  be  taxed 
upon  a  different  principle  from  that  upon  which  they  would 
be  if  the  whole  award  were  good.    Here,  the  matter  referred 
back  was  not  a  mere  clerical  or  formal  error,  for  the  arbitrator 
might  have  altered  the  directions  as  to  the  marks  to  be  erected. 


Latbam. 
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[JErky  J. — The  reference  back  to  the  arbitrator  is  silent  as    -^  Af.  ^  P. 

to  costs.     I  do  not  see  how  the  arbitrator  can  have  any  — :; ' — 

J       .  ,  1*1  Johnson 

power  nnaer  it  to  award  costs,  any  more  than  he  has  9. 

in  a  case  in  which  the  reference  itself  gives  him  no  power 

over  the  costa]     Such  a  power  must  arise  by  necessary 

implication  fix>m  the  reference  back  to  the  arbitrator  for 

his  re-consideration.     Besides,  the  costs  of  the  reference 

over  which  power  is  given  to  the  arbitrator  by  the  rule  of 

reference,  must  mean  all  costs  up  to  the  time  of  making  the 

award,  and  no  award  is  made  until  a  valid  award  is  made. 

The  parties  may  be  taken  to  have  contemplated  several 

references  to  the  arbitrator,  and  to  have  given  him  power 

over  the  costs  of  alL     [They  referred  to  Stonehewer  v. 

Farrar  (a).] 

2.  The  award  is,  on  the  &ce  of  it,  unintelligible  and 
uncertain.  The  right  of  the  defendant  to  pen  back  the 
water  was  the  matter  in  dispute,  and  the  award  that  he  is 
entitled  to  keep  and  maintain  his  weir  **of  the  depth  of 
fourteen  inches,  and  no  more,"  is  uncertain.  In  Nichalls  v. 
fFarren(b),  which  was  a  reference  of  an  action  of  a  similar 
kind,  the  arbitrator  awarded  that  the  defendant  might 
retain  in  his  penstock  a  head  of  water  *'of  the  depth  of 
fifteen  inches,  and  no  more;"  and  a  rule  nisi  was  obtained 
to  set  aside  the  award,  upon  the  ground,  among  others, 
that  the  arbitrator  had  not  determined  to  what  head  of 
water  the  defendant  was  entitled.  It  became  unnecessary, 
however,  to  give  any  judgment  on  this  point,  as  there  was 
another  fetal  defect  in  the  award  upon  which  it  was  set 
aside.  Here  the  word  **  depth"  cannot  be  understood 
without  the  statement  of  the  point  from  which  it  is  to  be 
measured.  [Erk^  J. — The  arbitrator  states  that  he  has 
placed  marks  which  correctly  denote  the  depth.] 

3.  The  award  does  not  refer  to  the  written  directions  at 
the  foot  of  the  map ;  and,  without  them,  the  map  is  unin- 

(a)  6  a  B.  730. 

(6)  6  a  B.  615;  S.  C.  3  D.  &  L.  549. 

VOL.    IL  P  !'•   M.   &   P. 


JOHNBON 
9. 

Latham. 
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Vohmu  77.  telliirible.  The  written  description  is  not  shewn  to  be  made 
by  the  arbitrator.  It  ought  either  to  have  been  incorporated 
in  the  award,  or  referred  to  in  it  [Erie,  J. — ^The  word 
"  Europe"  written  over  a  map  of  that  continent  is  as  much 
a  part  of  the  map  as  any  of  the  lines  or  marks  upon  it 
I  think  that  when  the  arbitrator  says  that  the  map  mgned 
by  him  "  defines  and  describes  the  depth  of  the  weir  and 
the  marks  and  erections  so  caused  to  be  placed,**  and  the 
map  contains  a  description  of  the  dots  and  lines  there  used, 
he  sufficiently  states  that  by  the  map,  he  means  the  lines 
and  description  taken  together.] 

[They  also  objected,  that  according  to  Jmeg  v.  Ives  (a^ 
the  motion  was  premature,  as  the  award  could  not  be  taken 
to  be  complete  until  the  further  award  was  made,  and  a 
whole  Term  had  not  elapsed  since  that  time ;  but  as  no 
opinion  was  pronounced  by  the  Court  upon  this  point,  the 
argument  is  omitted.  The  defendant  relied  on  Doe  v. 
Amey  (*).] 

Wdsby  and  Whitmorty  in  support  of  the  rule.  The  first 
award,  if  bad,  was  not  bad  in  toto.  Where  an  award  is 
referred  back  as  to  one  of  several  matters,  under  a  ckmse 
in  the  order  of  reference,  the  award  is  not  invalid  as  to 
the  other  matters  until  the  further  award  is  made.  An 
award,  it  is  submitted,  is  good  firom  its  date  as  to  the 
matters  in  respect  of  which  it  is  not  referred  back,  and 
bad  as  to  the  matter  referred  back,,  until  it  is  amended. 
According  to  the  view  contended  for  by  the  plaintiff,  the 
defendant  must  be  deprived  of  these  costs  altogether;  fer 
he  is  not  entitled  to  them  under  the  first  award,  as  that  is 
invalid,  nor  under  the  second,  as  the  arbitrator  has  no 
power  to  award  them.  It  may  be,  that  where  the  matter 
referred  back  is  of  a  nature  to  require  a  re-heering  of  the 
case,  the  costs  of  the  award  cannot  be  demanded  until  re- 

(a)  1  L.»  M.  &  P.  689. 

(6)  8  M.  &  W.  56S(  S.  C.  I  Dowl.  23,  N.  S. 


L^THiLM. 
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taxed ;  but  here  the  only  doty  which  the  arbitrator  had  to     L.  M.^  P. 
perform  was  to  fix  the  marks  himself,  instead  of  directing  '—^ — 

JoHNBON 

another  person  to  do  so.     If  the  arbitrator,  instead  of  o. 

awardmg  in  the  terms  of  the  former  awaid,  had  merely 
recited  it,  it  could  scarcely  have  been  contended  that  the 
further  award  was  invalid  on  that  ground ;  and  yet,  unless 
it  were,  the  first  award  was  good  as  to  the  other  matters. 
In  WaUon  on  Awards^  p.  1 38,  3rd  ed.,  it  is  said,  *^  in  some 
instances  the  Courts  refer  back  matters  generally  to  call 
for  a  firesh  exercise  of  judgment,  for  the  purpose  of  a 
re-hearing  or  of  hearing  further  evidence,  but  sometimes 
thb  power  is  exercised  to  enable  the  arbitrator  to  amend 
the  award  by  supplying  a  defect  in  point  of  form."  The 
matter  here  referred  back  is  of  the  latter  description. 

Cur  adv.  vuU. 


Eblb,  J.,  now  delivered  judgment  in  both  rules. — 
On  a  motion  for  a  rule  nisi  to  set  aside  an  award,  it 
vras  objected  that  the  award  was  uncertain  and  defective ; 
but  upon  the  affidavit  it  appears  to  me  to  be  sufficiently 
certain  in  respect  of  the  height  of  the  defendant's  weir, 
and  of  the  map  or  plan  of  that  weir  annexed  to  the 
award,  and  that  it  is  not  defective  for  omitting  to  make 
provision  for  flood  water,  and  for  regulating  the  defendant's 
paddle.  As  the  award  is  silent  on  both  of  these  latter 
subjects,  it  is  in  effect  decided  that  the  arbitrator  did  not 
impose  upon  the  defendant  any  objection  towards  the 
plwitiff  in  respect  of  either  of  them. 

It  was  further  objected  that  the  parties  ought  to  have 
been  heard  upon  the  matter  referred  back,  and  upon  the 
costs  of  reference  and  award  incidental  thereto,  and  that 
the  omission  of  the  arbitrator  so  to  do,  rendered  the  award 
void.  But  as  the  principal  matter  referred  back  was  con- 
fined to  the  prospective  directions  to  the  defendant  relating 

p  2 
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to  the  weir,  it  may  well  have  been  that  the  arbitrator 
required  no  further  evidence  or  discussion ;  and,  if  so,  it 
was  not  necessary  to  hear  the  parties  again  either  on  the 
principal  matter  referred  back,  or  on  the  costs  as  incidental 
thereto. 

Rule  refused. 


In  the  same  case,  on  shewing  cause  against  a  rule  nisi  for 
the  payment  of  the  costs  on  the  Master's  allocatur,  it  was 
objected  that  the  allocatur  was  bad,  because  it  was  made 
before  the  last  award*  It  was  argued  that  a  reference 
back  of  one  of  several  matters  referred  by  virtue  of  an  order 
of  reference  authorizing  the  Court  so  to  do,  renders  the 
first  award  inoperative,  and  that  although  the  arbitrator 
ought  not  to  alter  his  first  award  upon  any  matter  not 
referred  back,  still  he  must  make  a  fresh  award,  repealing 
his  first  award  as  to  those  matters,  and  deciding  anew  that 
which  was  so  referred  back ;  that  the  discretion  of  the  arbi- 
trator over  the  costs  of  the  reference  and  award  is  to  be 
exercised  at  the  close  of  the  reference,  and  at  the  tune  of 
making  the  award ;  and  that  as  the  first  award  so  became 
null  by  the  reference  back,  the  allocatur  made  thereon  was 
also  null  It  seems  to  me  that  this  argument  ought  to  pre- 
vail, and  that  the  rule  must  be  dischai^ged. 

But  as  the  arbitrator  has  pursued  the  correct  course,  and 
as  upon  the  facts  of  this  case  it  appears  that  a  reference 
back  of  the  prospective  directions  to  the  defendant  would 
not  be  likely  to  affect  the  award  of  the  costs  of  the  rest  of 
the  reference,  and  as  the  last  award  appears  to  me  to  be  so 
expressed  as  to  give  the  same  costs  of  reference  and  award 
as  had  been  given  by  the  first  award,  this  objection  to  the 
allocatur  Is  formal  merely,  and  the  rule  must  be  dischaiged 
without  costs. 

Rule  dischaiged  without  costs. 
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Reqima  v.  Bannattde  and  Others.  JaiMiary30.3i. 

[^Bail  Court.     Coram  ErUy  •/.] 

mmAWKINS  moved  for  a  mandamus,  directed   to  the  The  officers 
president,  vice  presidents,  and  secretary  of  the  Aldham  and  Jl^rfJ^^^not 
United  Parishes  Insurance  Society,  commanding  them,  or  5?"io  o°^*4 
one  of  them,  to  sign  a  public  notice  to  convene  a  general  c  56,  s.  9,  to 
meeting  of  its  members,  for  the  purpose  of  taking  into  con-  pabUc  meeting 
sideration  the  propriety  of  rescinding  or  altering  the  rules  J|^^ " ^^? 

of  the  society*  folaxiVL  to  that 

•    •  effect  betnif 

The  a£Sdavit  in  support  of  the  motion  shewed,  that  at  a  daly  nutde  to 
meetingof  upwards  of  two  hundred  members  of  the  society,  hatJeadiScre- 
a  requisition   was  duly  agreed  to  and  signed  by  those  ^^"* 
present  calling  upon  the  president,  vice  presidents,  and 
secretary  of  the  societjr,  to  convene  a  meeting ;  that  the 
requisition  had  been  delivered  to  them ;  and  that  they  had 
declined  to  comply  with  it 

Cut.  adv.  vuU. 

Erle,  J. — A  rule  nisi  for  a  mandamus  to  the  president, 
vice  presidents,  and  secretary  of  a  inendly  society  was 
moved  for,  commanding  one  of  them  to  sign  a  notice  to 
convene  a  general  meeting,  to  consider  an  alteration  of 
the  rules  of  the  society;  and  the  affidavit  shewed  that  two 
hundred  members  desired  such  a  meeting,  and  required  the 
signature  of  the  officers,  pursuant  to  10  Geo.  4,  a  56,  s.  9, 
according  to  which  a  requisition  of  seven  members  so 
signed  is  one  of  the  preliminaries  necessary  for  holding  a 
general  meeting  for  this  purpose. 

But  it  appears  to  me  that  the  members  have  no  legal 
right  to  demand  the  signature  of  the  officers  to  their  requi- 
sition; that  the  Legislature  intended  to  prevent  the  rules 
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from  being  altered,  unless  one  of  the  chief  oflScers  woald 
sign  the  requisition,  and  that  it  has  been  left  to  these 
officere  to  decide  whether  it  is  their  du^  to  give  their 
signature  or  not.     The  rule  is  refused. 

Rule  refused. 


JammarpSl, 
Fdnruarp  12. 


In  re  George  Shaw,  Gent,  One,  &c 


[Bail  Court.     Coram  Erie,  JJ] 


A  Judged  Ji  RAM  WELL  obtained  a  rule  in  last  Michaelmas  Term, 
ufftttOTDe^'i  <^*1^^  upon  the  Rev.  John  Black  to  shew  cause  why  he 
bill,  contained  should  not  pay  to  George  Shaw  or  his  agents  47/1  16«.  8dl, 
semoff  to  the  being  the  amount  of  Shaw's  costs  of  taxing  his  bill  of  costs, 
to  dilute  hu  ^  <^^  allowed  by  the  Master,  less  than  a  sixth  having  been 
liability,  on  the  ^^n  off  the  said  bill  of  taxation. 

ground  of  want        

of  retainer 
and  of  neg- 
ligence, and 
directed  the 
Master  to  tax 
the  items  dis- 

1>uted  on  the 
atter  ground 
separately. 
It  contained 
no  direction 
to  the  Master 

to  tax  the  cosu  thereof,  and  without  prejudice  to  his  disputing  the  right  to 

ence  as  re- 
quired bjr 
6  &  7  Vict, 
c.  73,  s.  37. 
The  Master 
having  taxed 
off  less  than  a 
sixth  of  the 


The  following  facts  appeared  upon  the  affidavit&  An 
action  having  been  brought  on  the  4th  of  February,  1848,  by 
Shaw  against  Black,  to  recover  the  sum  of  123021  9«.  8dL, 
being  the  amount  of  his  bills  of  costs  against  Black,  a 
Judge's  order  was  obtained  by  Black,  on  the  25th  of  Fe- 
bruary, to  tax  the  bills,  "  without  prejudice  to  the  said  J. 
Black's  disputing  the  retainer  for  business  done  or  any  part 


recover  all  or  any  part  of  the  said  bills  on  the  ground  of 
negligence  of  the  said  G.  Shaw,  or  of  the  same  being  barred 
by  the  Statute  of  Limitations."  It  also  ordered  *'that  the 
Master  tax  distinctly  from  the  rest  such  parts  of  the  said 
bills  as  are  disputed  on  the  ground  of  negligence.**  It  did 
havbe*toxe?^  not  contain  any  clause  directing  the  Master  to  tax  the  costs 
the  attomcv      of  the  taxation.     The  Master  taxed  off  a  sum  of  less  than 

the  costs  of 

the  reference, 

Jleld,  that  the  client  was  liable  for  the  costs  of  the  taxation,  whatever  might  be  the  event  of  the 

questions  so  reserved. 
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one-sixih  of  the  total  amount  of  die  bills,  and  found  that     ^*  ^-  ^  ^* 

there  was  due  to  Shaw,  including  the  costs  of  taxation,  ' — 

which  amounted  to  471  16«.  8ci,  the  sum  of  956^  10«.  9dl,  Shaw. 
of  which,  items  to  die  amount  of  17 8L  19«.  6d.  were  dis- 
puted on  the  ground  of  negligence.  Black  paid  money 
into  Court  in  this  action  as  well  as  in  another,  which,  by 
arrangement  between  the  pardes,  was  brought  against  him 
for  part  of  the  same  bills.  These  payments,  together  with 
a  sum  found  due  from  him  to  Shaw,  under  a  reference  of 
the  first  tsentioned  cause,  amounted  altogether  to  the  sum 
of  9562.  lOs.  9d.,  less  the  sum  of  472.  I6s.  Sd.,  the  costs 
of  the  taxation. 

Lush  shewed  cause.  The  6  &  7  Vict  c.  73,  s.  37,  imder 
which  the  older  is  made,  after  enacting,  that  if  the  bill  when 
taxed  sludl  not  be  less  by  a  sixth  part  than  the  bill  deli- 
vered, the  client  shall  pay  the  costs,  provides  that  **  every 
older  to  be  made  for  such  reference  as  aforesaid  shall  direct 
the  officer  to  whom  such  reference  shall  be  made  to  tax 
such  costs  of  such  reference  to  be  so  paid  as  aforesaid.*  Here 
die  Older  does  not  contain  suteh  direction  to  the  officer,  who 
had  therefore  no  authoriQr  to  ta!i:  diese  costs,  nor  has  the 
Court  now  any  power  to  order  the  cHent  to  pay  them. 

BramwetL  The  insertion  of  such  a  clause  in  the  order 
is  unnecessary,  as  the  section  enacts,  that  ^  the  costs  of  such 
reference  dbudl,  except  as  hereinafter  provided  for,  be  paid 
according  to  die  event  of  such  taxation."  A  clause,  em- 
powering the  Master  to  tax  the  attorney's  costs  of  the 
reference,  if  less  than  a  sixth  be  taken  off,  and  if  more,  to 
tax  the  client's  costs,  would  be  improper,  as  the  statute  pro- 
vides that  ^such  officer  shall  in  all  cases  be  at  liberty  to 
certify  specially  any  circumstances  relating  to  such  bill  or 
taxation,  and  the  Court  or  Judge  shall  be  at  liberty  to 
make  thereupon  any  such  order  as  such  Court  or  Judge 
may  think  right  respecting  the  payment  of  the  costs  of  such 
taxation.**     At  any  rate  both  parties  have  acted  as  if  the 
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order  coalaiaed  a  clause  directing  the  Master  to  tax  the 
costs  of  the  reference;  and  it  is  now  too  late  to  raise  the 
objection  after  suffering  the  Master  to  proceed  with  the 
taxation  without  taxing  it  It  may  be  admitted  that  the 
statute  requires  that  the  order  shall  direct  the  officer  to 
tax  the  costs  of  the  reference;  but  that  provision  is 
directory  merely.  If  there  be  any  force  in  the  objection, 
the  proper  mode  of  raising  it  is  by  motion  to  set  aside  the 
Master's  allocatur. 

Cur,  adv.  tntlt 


Erle,  J. — In  this  case  the  question  is,  whether  the 
defendant  is  liable  to  the  costs  of  taxing  the  plaintiff's  bill, 
less  than  one-sixth  having  been  taken  off.  He  contends 
that  he  is  not,  because  the  order  for  taxation  does  not 
contain  an  order  imposing  such  liability  according  to  the 
direction  of  the  statute*  But  as  the  statute  imposes  the 
liability  absolutely  in  the  event  that  has  happened,  I  think 
the  omission  in  the  order  does  not  of  itself  exempt  from  the 
liability  so  imposed. 

If  it  had  appeared  that  the  parties  intended  that  no  such 
liability  should  be  imposed,  this  rule  would  have  been  dis- 
charged ;  but  the  reverse  appears  to  me  to  be  the  truth. 

I  am  further  of  opinion  that  if  a  client  chooses  to  have 
an  attorney's  bill  taxed,  reserving  to  himself  a  right  to  dis- 
pute liability  to  the  whole  or  part  thereof,  either  in  respect 
of  no  retainer  or  misconduct,  he  is  liable  for  the  costs  of 
such  taxation,  notwithstanding  such  reservation,  and  what- 
ever may  be  the  event  of  the  questions  so  reserved^  which 
in  this  case  were  decided  against  the  client. 

Rule  absolute  (a). 


(a)  See  In  re  fVooUett,  I  D.  &  L.  593. 
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Young  and  Others  v.  Cooper.  FOruarp  u. 

[In  the  Exchequer. 

Coram  Parke^  B.,  Aldersouy  B.j  Flatty  B.^  and 

Martin,  JS.] 

J  ROVER,  by  G.  Young,  W.  King,  and  J.  Walbran,  Theconvenion 
aarignees  of  Thomas  Robinson,  a  bankrupt,  for  the  conver-  J^'^l^^by^the 
sion  of  goods  and  chattek  of  which  Robinson  was  possessed  P^^  o^°ot 

befiure  his  bankmptcy.  declaration  in 

Pleas.  1,  not  guilty;  2,  not  possessed;  3,  that  Robinson,  wro^fbl  con- 
before  he  became  a  bankrupt,  to  wit,  on,  &c.,  being  in-  no^mereT^a 
debted  to  the  defendant  in  400L,  the  latter  commenced  an  convenion  in 

fact;  therefore 

action  in  the  Court  of  Exchequer,  and  recovered  judg-  a  plea  which 
ment  against  him  for  that  sum,  with  8/.  lOs.  costs ;  that  j^uoie «>n. 
before  Robinson  became  bankrupt,  the  defendant  sued  out  ^f^^"*^"^ 
a  writ  of  &  fisL,  indorsed  to  levy  408/.  lOs,,  **  which  said  which  tend  to 
writ  so  indorsed  as  aforesaid  was  afterwards,  and  before  was  lawful,  is 
Robinson  became  bankrupt,  to  wit,  &c.,  delivered  to  the  ^'^  thS'*'"^ 
said  sheriff  to  be  executed ;  by  virtue  of  which  writ  after-  g^meni  issue. 
wards,  and  before  Robinson  became  bankrupt,  to  wit,  &c., 
the  aherifl^  at  the  request  of  the  defendant,  for  the  purpose 
of  executing  the  said  writ,  seized  and  took  in  execution 
certain  goods  and  chatteb  of  Robinson,  being  the  goods 
and  chatteb  in  the  declaration  mentioned,  and  did  after- 
wards, and  before  the  return  of  the  said  writ,  and  before 
Robinson  became  bankrupt,  at  the  request  of  the   de- 
fendant, and  by  virtue  of  the  said  writ,  sell  the  said  goods 
and  chattels  for  the  purpose  of  satisfying,  &c.,  and  did,  to 
wit,  then  by  sale  thereof,  make  and  levy  a  certain  large 
sum,  to  wit,  of  100/.,  for  the  purpose  aforesaid;  which  said 
sum  was  by  him,  the  said  sheriff,  at  the  request  of  the 
defendant,   to  wit,  then  and  before   Robinson  became  a 
bankrupt,  delivered  and  pud  to  him  the  defendant  in  part 
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satisfaction  of  the  said  debt  and  damages,  which  said  sei- 
zure and  sale  of  the  said  goods  and  chattels  is  the  conver- 
sion in  the  said  first  count  mentioned,"  &c.     Verification. 
Special  demurrer  and  joinder. 


H.  HilL  The  plea  is  bad,  for  it  amounts  to  the  general 
issue.  Before  the  new  rules  such  a  plea  would  clearly 
have  been  bad.  ''The  defendant  in  an  action  of  trover 
cannot  justify ;  because  the  conversion  must  be  confessed 
by  a  plea  of  justification,  which,  it  beii^  a  tortious  act, 
never  can  be  justified  f  Bae.  Abr.^  tit.  **  TSvoer^  (F  2> 
So  in  Com.  Dig.^  tit.  **  Action  vpcn  the  Cam  vpen  TVowr," 
(G  6): — ''  In  trover  the  defendant  can  plead  nothing,  but 
not  guilty,  or  a  release."  In  Agar  v.  Luk{a)y  it  was  held 
l^t  a  special  plea,  justifying;  tl»  tdLing  of  a  cow  as  a  dis- 
tresB  for  toll>  was  bad.  In  Aseue  v.  S(mier90n{h\  a  plea 
that  the  defendant  took  the  goods  as  sheriff  under  a  fi.  fit, 
was  held  bad,  on  the  ground  that  it  did  not  confess  the 
convereion.  Hie  Court  said,  thlit  the  defendant  ought  to 
have  pleaded  not  guilty,  and  given  the  fects  in  evidence 
under  that  plea.  So  in  Hartfbrt  v»  Janes  {c)^  Baity  C.  J., 
said  he  knew  but  one  special  plea,  exoept  a  release,  vHiich 
was  good  in  trover.  The  plea  alluded  to  seeooB  to  have 
been  one  in  a  case  in  Yehertan  (d).  The  Reg.  Gen.,  Hit. 
Tetm,  4  Win.  4,  have  not  altered  the  rule  of  pleading  in 
this  respect.  In  StancKffe  v.  Hardwiek  (e),  it  is  true,  this 
Court  held  that  since  those  rules  the  converrion  which  is 
put  in  issue  by  the  plea  of  not  guilty  is  the  conversion  in 
feet,  and  not  a  wrongfiil  converrion ;  but  that  case  cannot 
be  supported.  It  was  adhered  to,  indeed,  by  this  Court  in 
Vernon  v.  Shipton  (/),  and  by  the  Queen's  Bench  in  Weedmg 
V.  Aldrich(ff);  hut  Littledak,  J.,  in  the  latter  case,  expressed 


(a)  Hob.  187. 

(6)  Cro.  Eliz.  433. 

(c)  1  Ld.  Raym.  393. 

id)  Kmnicot  v.  Bogan,  Yelv. 
198. 


(e)  3  C.»  M.  &  R.  1 ;  8.  C.  3 
Dowl.  762. 

(/)  2  M.  &  W.  9. 

(^)  9  A.  &  £.  861 ;  S.  C.  1  P. 
&  D.  667. 
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a  doabt  as  to  its  correctness.  [PorAe,  B.'-^The  aigament  of 
my  Brother  Mtnek  in  Tr^  v.  Armitage  (a),  convinced  me 
that  the  conclusion  we  came  to  in  SkmcKffe  y.  Hardwkk 
was  erroneous.]  As  the  codTO^ion  is  the  gist  of  the  action 
no  special  plea  can  be  good^  for  it  must  either  admit  the 
conrersion,  and  so  ofier  no  answer  to  the  right  of  action,  or 
it  must  amount  to  nn  argumentative  denial  of  the  facts 
allq^  by  the  plaintiff.  There  could  be  no  good  plea  of 
leave  and  license.  [PBurke,  B. — In  Morani  v.  Siffn(b)f  we 
decided  that  a  specid  plea  to  a  count  in  trover  might  be 
good  if  it  gave  colour.]  In  WkUmare  v.  Greene  (c),  AUer- 
son,  B.,  said,  <'not  guilQr>  and  not  possessed,  togedier 
made  up  the  old  not  guilty ;  and  whatever  might  be  given 
in  evidence  under  not  guilty,  before  the  new  rules,  may  be 
proved  under  one  or  the  other  of  them."  Pnarke^  6.,  also 
there  said,  that  Standtffe  v.  Harduriek  was  wrongly  decided. 
Similar  observations  were  made  by  the  same  Judge  in 
Kynastan  v.  Oir(mch(d),  and  by  Coltman,  J.,  and  HU^ 
UamSf  J.,  in  Mayhew  v.  Herrick{e). 


L,    Mm    ^   JP» 

1851. 

Young 
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Crampton  in  support  of  the  plea.  The  defendant  could 
not  safely  have  gone  to  trid  if  he  had  pleaded  not  guilty 
only.  The  defence  raised  by  this  plea  might  have  been 
pleaded  befere  the  new  rules,  and  k  fortiori  it  clin  be  now. 
There  b  no  distinction  for  this  purpose  between  trover  and 
other  actions  on  the  case.  In  all  these  the  plaintiff  must 
all^e  a  right  in  himself  and  a  wrong  done  to  that  right ; 
and  there  are  several  defences  on  which  a  defendant  may 
rely, — as  a  claim  to  a  right,  an  accord  and  satisfection,  a 
release,  or  a  lawful  excuse  for  the  wrongful  act  There 
should  be  one  uniform  nile  with  regard  to  all  actions  of  the 
same  character;  and  it  b  di£Scult  to  see  why  a  defendant 
should  not  be  allowed  to  plead  specially,  in  trover,  a  justi- 
fication of  the  wrong,  as  he  may  in  an  action  on  the  case 


(«)  4  M.  &  W.  6S7. 
(6)  2  M.  &  W.  95  ;   S.  C.  5 
DowL  319. 
(c)  13  M.  &  W.  104, 107  i  S.  C. 


2  D.  &  L.  174. 
(rf)  14  M.  &  W.  266,  272. 
(e)  7  C.  B.  229. 
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for  diverting  a  watercourse.  \^Parke,  B. — The  role  directs 
that  '^  in  actions  on  the  case,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant;" 
and  in  an  action  for  diverting  a  watercourse,  the  only 
part  put  in  issue  by  the  plea  of  not  guilty  is  the  actual 
diversion*  The  distinction  between  the  effect  of  not  guilty, 
when  pleaded  to  an  action  for  diverdng  a  watercourse 
and  to  an  action  of  trover,  appears  afterwards  when  it 
is  said  that  *Mn  an  action  on  the  case  for  obstructing 
a  right  of  way,  such  plea  will  operate  as  a  denial  of  the 
obstruction  only,  and  not  of  the  plaintiff's  right  of  way ; 
and,  in  an  action  for  converting  the  plaintiff's  goods,  the 
conversion  only,  and  not  the  plaintiff^s  title  to  the  goods." 
Then  the  only  question  is,  what  is  meant  by  ^  conversion?" 
In  Stancliffe  v.  Hardwich  (a),  we  thought  it  meant  **  conver- 
sion in  fact,"  but  it  now  seems  to  me  that  it  means  *'  wrongs 
All  conversion."]  In  Samuel  v.  Duke  {b\  which  was  an 
action  of  trover  against  the  sheriff,  the  defendant  having 
pleaded  not  guilty  and  not  possessed  only,  Parke,  B., 
said,  "  if  the  conversion  had  been  the  sale  of  the  ffoods, 
then  the  sheriff  must  have  previously  seized,  and  probably 
it  would  have  been  competent  to  him,  under  the  denial  to 
the  plaintiff's  right  of  possession,  to  shew,  that  at  the  time 
of  the  sale  of  the  goods,  the  plaintiff  had  no  possessory 
right,  but  that  the  sheriff  had  the  right  to  seize  them.  But 
the  case  is  different  if  the  conversion  complained  of  be  <^ 
€u^  of  seizure,  I  entertain  a  strong  opinion  that  under 
these  pleadings  it  was  not  competent  to  the  ^eriff  to  enter 
into  this  defence  at  all." 


Parke,  B. — We  are  all  of  opinion  that  the  plea  is  bad, 
and  that  there  must  be  judgment  for  the  plaintiff.  We 
think  that  the  conversion  mentioned  in  the  rule  of  pleading 
referred  to  means  *^  wrongful  conversion."  That  rule  says, 
that  the  plea  of  not  guilty  shall  operate  as  a  denial  of  the 


(a)  2  C,  M.  &  R.   i;  S.  C.  3 
Dowl.  762. 


(6)  3  M.  &  W.  622,  631 ;  S.  C. 
6  Dowl.  536. 
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conversion  only.  The  next  rule  directs  that  all  matters  in 
confession  and  avoidance  shall  be  pleaded  specially.  This 
plea,  which  in  effect  denies  a  wrongful  conversion,  cannot 
be  considered  as  in  confession  and  avoidance. 

Alderson,  B.,  Platt,  6.,  and  Martin,  B.,  concurred. 


Per  Curiam. 


Judgment  for  the  Plaintiff. 


1851. 

Young 
and  Othen 

9. 

Cooper. 


The  East  Anglian  Railway  Cobipany  v.  Lythqoe.     February  2\, 

[In   the   Common  Pleas. 
Coram  Mauk,  J.,  WUUarni^  •/.,  and  TcJfourd,  J.] 

R  HIS  was  an  appeal  from  the  County  Court  of  Norfolk, 
held  at  Lynn. 

The  case  was  stated  as  follows: — 


"In  the  County  Court  of  Norfolk,  Lynn. 
Court  held  November  9th,  1850. 

Between  the  E^st  Anglian  Railway  Company,  Plaintiffs, 

and 
James  Lythgoe,  Defendant. 


<« 


I  HIS  was  an  action  brought  in  the  County  Court  of  Whether  an 


Norfolk,  held  at  Lynn,  for  30i,  claimed  by  the  plaintiffs  to  SeCoimty"^ 

Conrts  where 
the  plaint  has  not  been  tried  hj^  a  jor^,  qiuare.    Per  Mau/e,  J. 
The  obaerratlonfl  made  by  the  Jaoge  of  the  Coontj  Court  in  delnrering  jndgment,  do  not 
legirimatelj  form  |>art  of  the  case  npon  appeal ;  and  cannot  be  referred  to  either  as  finding  a 
hett  or  as  ffiTing  a  reason  for  the  judgment 

Tbe  defiodant  had  been  the  clerk  of  the  plaintiffi  under  an  agreement  for  1 40t  A-Tcar  de- 
tenninable  bj  three  months*  notice  or  payment  of  three  months*  salary,  and  had  been  dismissed 
wHboiit  nodoe.    In  a  plaint  in  the  County  Court  for  money  had  and  received,  he  claimed  to  set- 
» months' salary,  which  els' 
his  immediate  dismissaL 


tvuoi 
dispui 


off  three  months'  salary,  which  claim  was  disputed,  on  the  ground  that  hb  conduct  to  the  plaintiflb 


Hdd,  1,  That  whether  his  conduct  justified  his  immediate  dismissal  was  a  question  of  fact, 
and,  therefore,  not  one  in  respect  of  which  an  appeal  lay. 

3,  That  the  dismissal,  for  whaterer  cause,  was  not  wrongful,  inasmuch  as  it  was  authorised 
bj  the  terms  of  the  agreement ;  and 

3,  That  as  the  plaintifls  upon  such  dismissal  became  liable  in  debt  or  indebitatus  assumpsit  to 
pay  defendant  three  months*  salary,  his  claim  for  such  salary  was  the  proper  subject  of  a  set-off. 
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Vohms  IT.     be  due  to  them  from  the  defendant,  as  money  had  and 

—  received  to  their  use. 

Anglian  **  Upon  the  trial  it  was  not  denied  that  the  money  had 

Railway  Co.  j^^j^  received  by  the  defendant  on  account  of  the  plaintifi ; 
Lythooi.  but  the  defence  was  a  set-off  to  a  larger  amount,  viz.,  35i, 
alleged  by  the  defendant  to  be  due  to  him,  from  the  com- 
pany, fer  three  months*  salary,  as  their  clerk,  and  the 
question  between  the  parties  was,  whether  the  set-off 
could  be  supported. 

''It  appeared  that  the  defendant  entered  into  the  plaintiff's 
service,  under  an  agreement  fer  a  salary  of  140il  a  year, 
determinable  by  three  months'  notice,  or  payment  of 
three  months'  salary.  The  whole  of  the  trafiBc  accounts 
of  the  railway,  and  all  the  company's  other  books  of 
account,  were  under  the  defendant's  chaige,  or  accessible 
to  his  inspection.  It  was  also  part  of  his  duty  to  keep, 
from  week  to  week,  the  statistics  of  the  railway,  with 
the  view  to  their  half-yearly  publication  to  the  share- 
holders; and  it  might  have  been  of  importance  to  the 
interests  of  the  shareholders,  that  such  information  should 
not  transpire,  except  at  the  periodical  meetings.  In 
August,  1850,  it  was  discovered  that  the  defendant  was 
carrying  on  a  private  correspondence  with  Mr.  Eadsom, 
the  traffic  manager  on  the  East  Lancashire  Railway,  and 
also  with  Mr.  Mumane,  a  clerk  in  the  employment  of  the 
Eastern  Counties  Railway  Company,  who  transacted  at 
Ely  the  business  of  both  companies.  The  directors  chal- 
lenged the  defendant  with  the  fact,  and  he  strenuously 
denied  it  for  some  time;  but  ultimately  admitted  it,  and 
produced  a  manifold  writer,  in  which  there  appeared  in  bis 
own  handwriting  three  letters."  [These  were  annexed  to 
the  case,  but  their  contents  are  not  material  to  this 
report] 

<*  The  directors  then  discharged  the  defendant  fiY>m  their 
service,  and  upon  being  informed  of  it,  he  said, — 'Well, 
gentlemen,  I  shall  not  seek  a  reversal  of  your  sentence,  for 
I  feel  that  I  have  deserved  it.'    The  letters  were  pot  in 


Railway  Ca 

V. 

Lythooe. 
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evidence,  and  the  defendant  admitted  that  he  had  posted    ^  ^;^  ^* 

the  two  letters,  but  denied  that  he  had  posted  the  first jj — *- — 

letter;  and  it  was  not  proved  that  he  had  done  sa  The  ^  JL^QUk^ 
plaintifia  objected  to  the  admission  of  any  evidence  in 
support  of  the  defendant's  set-off,  on  the  ground  that  the 
claim,  if  maintainable  at  all,  was  for  damages,  which  could 
not  be  the  subject  of  a  set-off,  no  service  having  been  per- 
formed during  the  three  months  in  respect  of  which  the 
salary  was  claimed,  and  the  period  not  having  elapsed  at 
the  commencement  of  the  action." 

**  The  judge  in  giving  his  dedaion  said  :««»*  The  question 
is,  not  whether  die  company  waa  justified  morally  or  even 
legalfy  la  dismissing  the  defimdant,  but  whether  it  was 
justified  legally  in  dismissing  him  without  notice  or  payment 
of  three  months'  salary.  It  has  been  held  ia  Callo  v. 
BnmmduTy  4  C.  &  P.  618,  that  to  justify  sudi  a  dismissal, 
there  must  be  proved  against  him  moral  misconduct,  pe- 
cmiitty  or  otherwise,  wilfiil  disobedience^  or  habitual 
neglect  Neidier  of  the  two  latter  is  imputed  to  him. 
Has  he  been  guil^  of  the  fiirmer?  I  think  he  would  have 
been  guilty  of  moral  misconduct,  if  it  had  been  proved 
against  him  that  he  made  use  of  a  knowledge  acquired  by 
virtue  of  his  employment,  to  the  prejudice  of  his  employers. 
Let  us  examine  whether  there  is  any  proof  cS  that,  and  let 
it  be  always  remembered,  that  it  is  the  duty  of  any  one 
making  sudi  a  chaige  to  support  it  by  legal  proof.  A  j^seat 
writer  his  said,  *'  thoughts  are  no  subjects."  A  man  has  a 
rig^t  to  think  what  he  pleases,  and  also  to  commit  his 
thonghiB  to  paper,  provided  he  does  not  allow  any  one  to 
see  the  paper.  Therefore,  as  the  first  letter  was  never 
published,  I  am  bound  to  dismiss  it  from  my  consideration, 
tat  the  burden  lies  upon  the  company  to  shew  that  he  not 
only  contemplated  committing,  but  did  actually  commit, 
such  an  oflknce  as  I  have  described;"' 

The  judge  then  proceeded  to  make  some  comments, 
which  are  here  omitted,  upon  the  two  other  letters,  and 


V. 

Lythooe. 
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FohtmM  IL      iiie  circumstaDces  under  which   they  were  written ;  and 
1851. 
— '• —  concluded  by  allowing  the  set-off. 

Anglian  The  question  for  the  opinion  of  the  Court  was,  whether 

.   ^^  aet-off  was  properly  allowed. 

Wheeler  for  the  appellants,  first,  the  dismissal  of  the 
defendant  was  justifiable.  [Mavley  J. — That  is  a  mixed 
question  of  law  and  fact,  which  is  not  the  subject  of  an 
appeal.]  It  is  for  the  Court  to  say  whether,  upon  the  fiu^ts 
found  by  the  judge,  the  dismissal  was  l^ally  juadfiable. 
IMaukf  J. — The  judge  has  not  found  any  facts.  The 
observations  which  he  made  when  he  delivered  judgment 
cannot  be  taken  as  a  finding  of  fiusts.]  Independently  of 
the  judge's  remarks,  enough  appears  in  the  statement  of 
the  case  to  shew  that  the  dismissal  was  justifiaUe.  [WK- 
HamSf  J. — How  would  the  appellants  have  pleaded  to  an 
action  in  the  superior  Courts  for  the  three  months*  salary?] 
That  the  clerk  had  been  guilty  of  immoral  conduct  IMtade^ 
J. — And  if  the  replication  had  been  de  injuria,  it  would 
have  been  for  the  jury,  in  the  superior  Courts,  to  find 
whether  he  had  been  guilty  of  such  conduct  or  not  In 
this  case  the  judge  is  the  jury ;  and  he  has  not  foond  that 
the  defendant  was  guilty  of  immoral  conduct]  It  is  for 
the  Court  to  decide  whether,  upon  the  hcia  stated,  the 
defendant's  conduct  was  immoral.  [Warlkdffe.  In  SmUk  v. 
TTunnpsan  (a),  WUUamSy  J.,  left  it  to  the  jury  to  say  whedi^ 
the  defendant's  conduct  had  been  improper ;  and  the  Conit 
held  his  direction  right]  It  would  seem  from  the  language 
of  Lord  Denman  in  FiJKeul  v.  Armstrong  (ft),  that  the  question 
KB  for  the  Court    [Amor  v.  Fearan  (c)  was  also  referred  ta] 

Next,  the  judge  improperly  rejected  evidence ;  for  in  his 
judgment,  he  said:  '<  therefore  as  the  first  letter  was  never 
published,  I  am  bound  to  dismiss  it  from  my  considera- 
tion."   [3fatt&,  J. — Even  if  we  could  take  notice  of  the 

(a)  8  C.  B.  44.  (c)  9  A.  &  E.  548;  S.  C.  1  P. 

(6)  7  A.  &  E.  557 ;  S.  C.  2  N.      &  D.  398. 
&  P.  406. 
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V. 

Lythoob. 


language  of  the  judge,  it  does  not  appear  that  he  rejected    ^,^r?  ^' 

the   letter.     As  judge,  he  received  everything  that  was  — ~ 

tendered;  but  as  a  juror  he  dismissed  the  letter  irom  his      Anglian 

. «        .       ^  Railway  Co. 

consideration.] 

Lastly,  the  defendant's  claim  was  not  the  subject  of  a 
set-off.  '*  Perhaps  the  result  of  the  authorities  on  this 
subject  may  be,  that  a  clerk,  servant,  or  agent,  wrongfiilly 
dismissed,  has  his  election  of  three  remedies:  viz.,  that, 
1.  He  may  bring  a  special  action  for  his  master*s  breach  of 
contract  in  dismissing  him,  and  this  remedy  he  may  pursue 
immediately ;  Pagani  v.  Gandolfi,  2  C.  &  P.  370.  2.  He 
may  wait  till  the  termination  of  the  period  for  which  he 
was  hired,  and  may  then,  perhaps^  sue  for  his  whole  wages, 
in  indMtatus  assumpsUy  relying  on  the  doctrine  of  con- 
structive service;  Gandell  v.  Pontigny;  and  see  Collins  v. 
I^riee,  6  BingL  132;  [and  Smith  v.  Kingsford^  3  Scott, 
279]  mde  tamen  the  observations  of  the  Judges  in  Smith 
V.  Mayward,  past  3.  He  may  treat  the  contract  as  re- 
scinded, and  may  immediately  sue,  on  a  quantum  meruit, 
for  the  work  he  actually  performed ;  PlanMv.  CoH^um/*  &c., 
2  Smith's  L.  C.  20.  [Maule,  J. — That  applies  when  the 
servant  is  wrongfully  dismissed:  here  the  master  had  a 
perfect  right  to  dismiss  him ;  that  is,  he  was  entitled  to  do 
so  by  the  terms  of  the  contract.  Upon  dismissing  him, 
indeed,  the  master  incurred  a  liability  to  pay,  not  da- 
mages, but  a  certain  agreed  sum ;  just  in  the  same  way  as  if 
the  agreement  had  been  that  if  the  servant  should  go  to 
a  certain  place  on  a  certain  day  the  master  would  pay  him 
5Lj  and  the  servant  went  there  on  that  day :  in  that  case 
the  master  would  be  bound  to  pay  him  5L]  According  to 
Fewings  v.  Tisdal  (a)  indebitatus  assumpsit  would  not  lie 
for  the  three  months'  salary,  and  therefore  the  account 
could  not  be  set  off ;  for  **  debts  to  be  set  off  must 
be  such  as  an  indebitatus  assumpsit  will  lie  for."  Per 
Ashurst,   J.,   in  Hawlet  v.    Strickland  (b),     [Maule,   J. — 

(tf)  1  Exch.  ^95 ;  S.  C.  5  D.  &  L.  196.  (6)  1  Cowp.  66,  7. 

VOL.  n,  Q  U  M.   &  p. 
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Vobim  IL     Fewinffs  ▼•  Tisdal  (a)  only  shews  that  the  oommon  count  in 

— • —  indebitatus  assumpsit  for  work  and  labour  does  not  lie; 

Anglian      Qot  that  no  form  of  count  in  indebitatus  assumpsit  will  lie. 
Railway  Co.  p^ij^j^^  q  fi^^  ^Ij^re  says :  « I  regret  that  the  party  is  unable 
(iYTii«os.     to  recover  her  claim  in  this  form  of  count"    Might  not  an 
indebitatus  count  be  framed  for  the  three  months'  salacy,  ot 
would  not  debt  lie  for  it  ?]    [  fVUhamSp  J*»  referred  to  Duck- 
worth ▼.  AUsan  (b),  and  Fletcher  v.  Dyche  (c).] 

Worlledffe,  for  the  respondent,  was  stopped  by  the  Court 

Maule,  J. — We  entertain  no  doubt  in  this  case.  The 
only  point  of  law  involved  in  it,  is  that  respecting  the  set- 
off. It  is  clear  that  where  there  is  an  agreement  to  pay  a 
certain  sura  in  a  certain  event,  an  action  of  debt  will  lie  for 
the  recovery  <^  that  sum,  which  becomes  a  debt  as  soon  as 
the  event  hi^pens ;  and  it  is  the  proper  subject  of  aet*o£ 

It  was  said  that  this  judgment  could  be  naviewed  oa  the 
ground  of  the  improper  sejectioo,  of  evidence;  and  no- 
doubtedly  the  judgment  of  a  County  Court  may,  under  the 
terms  of  the  act  (d),  be  reviewed,  for  the  improper  ^  ad- 
mission or  rejection  of  any  evidence."  But  it  does  not 
appear  to  me  that  any  evidence  was  rejected^  or  dmt  there 
was  any  objection  to  the  admission  of  evidence.  On  the 
contrary,  every  thing  appeals  to  have  been  received  that 
was  offered;  although  the  judge,  in  coming  to  a  conda- 
sion,  let  fall  some  observations  which  may  possibly  be 
open  to  criticism.  If  they  were  not,  they  would  be  veiy 
different  from  all  other  judgments  delivered  extempore. 
The  object  of  the  Judges  in  stating  the  grounds  of  their 
decisions,  is  to  shew  the  parties  that  they  have  not  been 
inattentive  to  the  matter  in  hand ;  but  such  observations 
are  not  binding  upon  the  Court  or  the  parties.  If  there  be 
good  reasons  for  saying  that  the  party  in  whose  fevour 

(a)  I  Ezch.  295,  9 ;  S.  C.  5  D.  (c)  2  T.  R.  32. 

&  L.  196.  {d)  13  &  14  Vict  c.  61,  a.  14. 

(6)  1  M.  &  W.  412. 
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jodgment  has  been  given  is  entitled  to  it,  he  is  entitled  to    ^-  ^-  tr  P- 
hold  it,  although  the   particular  reasons  for  it  were  not • — 

East 

Stated,  or  other  reasons  were  stated  which  were  bad.     We     Anouan 
moBt,  therefore,  entirely  exclude  what  the  judge  said  in  ^^i-^ayCo. 
the  way  of  observation  or  statement  of  the  reasons  on  which     Lythoos. 
he  founded  his  judgment    They  are  not  a  legitimate  part  of 
the  case,  and  ought  to  be  stitick  out  of  it 

On  considering,  then,  the  case  alone,  it  appears  to  be  one 
in  which  law  and  fact  are  mixed  up  together;  and  my 
ofHoioD  is,  that  an  appeal  was  not  intended  to  lie  in 
such  a  case.  An  appeal  is  given  only  upon  points  of  law. 
Suppose  an  action  of  assumpsit  be  brought  in  a  case  for 
which  aesumpsit  does  not  lie ;  or  for  a  breach  of  covenant, 
where  in  foct  there  has  been  no  breach ; — in  such  cases  a 
judge  may  decide  that  there  was  no  cause  of  action,  or  no 
evidence  in  support  of  the  action ;  and  that  would  be  a 
*^  determination'*  **  in  point  of  law."  So,  if  a  Judge  of  one  of 
the  superior  Courts  tells  a  jury,  that  the  question  is  so  and 
80,  or  that  the  construction  of  an  instrument  is  so  and  so, 
that  is  a  ^direction''  **in  point  of  law.**  The  judge  of  the 
County  Court  may  foil  into  error  in  such  cases  just  as  the 
Judges  of  these  Courts  may ;  and,  if  he  does,  his  decision 
muf  be  reviewed  by  two  or  more  of  the  puisne  Jucibes  of 
the  sBperior  Courts.  But  where  the  foots  are  not  withdrawn 
fieom  the  judge,  I  think  it  is  a  question  of  considerable 
doubt  whether  an  appeal  lies,  even  though  it  could  be 
shewn  that,  in  deciding  the  case,  the  judge  must  have 
decided  this  or  that  point  of  law.  I  think  it  would  be 
extremely  difficult  in  such  a  case  for  the  Court  of  Appeal 
to  sepaiate  the  law  from  the  foots.  Whenever  the  subject  in 
dispute  amouttts  to  SL,  either  party  may  have  a  jury,  in 
wfaidi  ease*  there  would  be  no  difficulty ;  for  the  law  and 
the  foots  wocdd  be  separated,  and  any  error  which  the  judge 
committed,  would  be  in  the  ^'determination  or  direction" 
in  point  of  law,  or  in  ^the  adknission  or  rejection  of  evi- 
dence," as  in  the  superior  Courts.  It  is  true,  the  view  of 
the  aet  now  suggested  would  exclude  appeals  where  the 

a  2 
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Foium*  //.      parties  bad  not  thought  fit  to  have  the  matter  tried  before  a 


-  jury.  But  I  think  that  the  enactment,  so  conndered,  would 
Anglian  be  a  wise  one ;  because  many  persons,  who  would  be  satis- 
Bailway  Co.  jj^ j^  before  the  trial,  that  a  judge  should  decide,  would,  after 
Lythoob.  a  decision  against  them,  be  very  glad  to  avail  thetnseWes  of 
any  point  of  technical  law  to  upset  his  decision,  and  so  have 
an  appeal,  where,  in  reality,  no  substantial  question  of  law 
existed.  This  would  much  diminish  the  convenience  of 
leaving  questions  of  law  and  fact  to  the  judge, — a  practice 
which  is  in  many  cases  so  convenient,  that  the  superior 
Courts  frequently  adopt  it,  by  referring  causes  to  an 
arbitrator.  Cases  may  be  suggested  in  which  inconve- 
nience may  arise  from  not  allowing  an  appeal,  where  the 
amount  in  dispute  is  under  5L,  in  which  case  both  law 
and  fact  are  left  to  the  Judge.  But  the  J^egislature  has  often 
to  decide  upon  a  balance  of  evils ;  and  certainly  it  is  ac- 
cording to  the  spirit  of  much  modern  law,  that  when  a 
small  sum  only  is  in  dispute,  a  summary  mode  of  decision, 
without  appeal,  should  be  adopted,  although  sometimes  out 
of  a  matter  of  small  pecuniary  amount,  questions  of  con- 
siderable importance  to  the  parties  may  arise. 

These  considerations,  and  others  which  I  avoid  men- 
tioning, create  in  my  mind  a  doubt  whether  an  appeal  lies 
in  such  a  case  as  this.  Assuming,  however,  that  it  does, 
the  only  point  of  law  in  the  case  is  the  question  of  set-off; 
and  as  to  that,  the  decision  of  the  judge  was  clearly  right 
The  appeal  must,  therefore,  be  dismissed. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  said  that 
the  judge  was  wrong  in  allowing  the  set-off,  because  the 
three  months'  wages  could  not  properly  be  made  the  sub- 
ject of  a  set-off;  but,  for  the  reasons  already  assigned,  I 
think  it  is  quite  clear  that  it  was  the  legitimate  subject  of  a 
set-off.  It  is  said,  in  the  next  place,  that  the  defendant  was 
not  entitled  to  the  three  months'  salary,  because  he  had 
been  properly  dismissed.  It  seems  to  me,  however,  that 
it  was  a  question  of  fact,  for  the  judge  to  decide,  whether 
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the  dismisBal  was  riirht  or  wrons :  and  that  that  cannot  be     ^-  ^'  ^  ^* 

.                                               1851, 
a  ground  of  appeaL     It  is  also  said   that  the  judge  was  • — 

wrong  in  rejecting  the  first  letter ;  but  it  does  not  appear      Anglian 

that  he  did  reject  it     The  objection,  therefore,  resolves   ^^'^^^^^<>- 

itself  into  this,  that  he  did  not  give  due  weight  to  the      Lvthgob. 

letter:   but  that  cannot  be  the  subject  of  an  appeal.     I 

therefore  think  that  the  appeal  must  be  dismissed. 

Talfourd,  J. — I  am  of  the  same  opinion.  The  only 
question  of  law  is  whether  the  quarter's  wages  were  the 
proper  subject  of  a  set-off;  and  for  the  reasons  given,  I 
think  the  judge  was  right  The  question  is,  whether  the 
defendant  would  have  been  entitled  to  recover  them  in  an 
action  of  debt.  That  depends  upon  the  facts  of  the  case.  If 
the  action  had  been  brought  in  the  superior  Courts,  and  the 
replication  to  the  plea  of  set-off  had  set  up  the  misconduct 
or  disobedience  of  the  defendant,  the  issue  would  have  been 
one  of  fiu:t,  and  one  compounded  of  many  facts.  In  de- 
ciding such  an  issue,  it  is  important  to  bear  in  mind,  that 
the  judge  of  the  County  Court  acts  as  a  jury ;  and  his  deci- 
sion cannot  be  complained  of  merely  because  his  mind  was 
not  operated  upon  by  matter  which  might  have  influenced 
the  mind  of  another  man.  The  letter  was  received  in  evi- 
dence, and  read ;  and  it  cannot  be  said  that  the  judge  was 
not  entitled  to  say,  as  a  juryman  might  have  said:  the 
writing  of  the  letter  was  an  idle  act,  I  give  no  weight  to  it, 
and  dismiss  it  from  my  mind. 

Appeal  dismissed  w^ith  costs. 
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January  30. 


Regina  v.  J.  Dent,  Esq.,  and  Others,  Justices  of 

TOTNBSS. 


Jntticet  hare 
no  inriidictioii 
nnder  the 
9  Geo.  4, 
c.31,8.  27, 
to  convict  of 
anatsaolt, 
except  upon 
the  complmint 
of  the  party 
agnieved. 

Where  upon 
an  information 
for  sureties  to 
keep  the  peace, 
an  assault  as 
well  as  a  threat 
was  proved, 
and  the  jus- 
tices not  only 
ordered  that 
the  defendant 
should  find 
sureties,  hut 
also,  notwith- 
standing  the 
protest  of  the 
complainant, 
convicted  the 
defendant  of 
the  assault,  the 
Court  granted 
a  certiorari  to 
remove  the 
conviction. 


IBail  Court     Coram  Erle^  J.] 

Jl  his  was  a  rule,  calling  upon  John  Deny,  Esq.,  and 
two  others,  justices  of  the  borough  of  Totness,  in  the  coontj 
of  Devon,  and  one  Michelmore,  to  shew  cause  why  a  cer- 
tiarm.  should  not  issue  to  remove  a  conviction  under  the 
hands  and  seals  of  the  said  justices,  whereby  Michelmore 
was  convicted  of  an  assault,  and  adjudged  to  pay  a  fine  of 
5L,  into  this  Court  for  the  purpose  of  being  quashed. 

The  following  facts  appeared  upon  the  affidavits.  Michel- 
more met  the  applicant,  Edwards,  in  the  street,  and  struck  him 
a  blow,  threatening  at  the  same  time  to  repeat  the  offence 
whenever  he  met  him.  Edwards  went  before  a  justioe  and 
laid  an  information  against  ACchelmore,  which  was  in  the 
usual  form  of  an  information  for  sureties  of  the  peace, 
except  that  the  assault,  which  had  preceded  the  threat, 
was  stated  to  have  been  committed  ^^  against  the  form 
of  the  statute  in  such  case  made  and  provided."  Upon 
the  hearing,  before  the  justices  in  petty  searions^  Edwards 
proved  the  assault  and  the  threat  The  justices  dien 
inquired  of  their  clerk  whether  they  had  jurisdiction  to 
treat  the  case  as  one  of  assault  under  the  9  Gea  4,  c.  31, 
s.  27 ;  and  the  clerk  having  answered  the  question  in  the 
affirmative,  they  stated  their  intention  to  convict  the  de- 
fendant of  the  assault,  as  well  as  to  order  him  to  find 
sureties  of  the  peace.  Edwards  protested  against  the  con- 
viction for  the  assault,  and  stated  that  his  only  application 
was  that  Michelmore  should  find  sureties  to  keep  the  peace, 
and  that  he  intended  to  take  proceedings  in  another  Court 
for  the  assault.  The  justices,  however,  convicted  the  de- 
fendant of  the  assault,  for  which  they  fined  him  51^  and 
also  ordered  him  to  find  sureties  to  keep  the  peace. 
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BM  on  behdf  of  the  justices,  and  CoBier  and  King-    ^-  ^  fr  ^• 
dan  on  behalf  of  Michelmore,  ^wed  cause.     The  case  - 


was   one  over  which   the  justices  had  jurisdiction,  and  v. 

the  Comt  wiU  liot  interfere  to  review  their  discretion.  By  ^'^i^i^' 
the  9  Gea  4,  c.  31,  s.  27,  it  is  enacted  that,  «  where  any  Ji>»«5«t»&c. 
person  shall  unlawfully  assault  or  beat  any  other  person,  it 
shaU  be  lawful  for  two  justices  of  the  peace,  upon  cotnplaint 
of  the  party  aggrieved,  to  hear  and  determine  such  offence,** 
&a  Here  a  complaint  was  made  by  the  party  aggrieved, 
and  an  assault  was  jxroved,  over  which  the  justices  had 
jurisdiction  under  the  statute.  By  section  36,  the  certiorari 
\b  taken  away  As  to  convictions  under  the  act  In  an 
Anonymous  due  (a)y  the  defendant  having  been  convicted  of 
a  common  assault  upon  evidence  shewing  that  he  had  laid 
hands  upon  the  prosecutor  in  an  indecent  manner,  the 
Court  refused  a  certiorari  to  remove  the  conviction,  as  no 
excess  of  jurisdiction  appeared  on  the  face  of  the  convic- 
tion, and  the  evidence  did  not  clearly  shew  an  intention  to 
eommit  felony.  In  the  maiginal  note  of  that  case  it  is  sud, 
**  Sembk,  that  although  this  had  appeai^ed  by  the  deposi- 
tion, and  liie  conviction  had  been  coisequently  illegal,  this 
Court  Wonld  not  have  interposed  b^  eertiorari.**  At  all 
events,  the  applicant  id  not  entitled  to  the  writ  of  certiorari 
ex  debito  justitise.  The  case  of  Bex  v.  Bass  (&),  shews  that 
il  18  discretionary  in  the  Court  to  grant  or  refuse  a  certiorari 
to  remove  a  conviction  before  justices  of  the  peace,  and 
that  if  the  Court  can  see  that  the  evidence,  upon  which  the 
justices  acted,  warrants  the  coticlusion  to  which  they  have 
come,  it  will  not  interfere.  In  TunmeHffe  v.  Tedd{c),  the 
prosecutor  having  refused,  after  summoning  the  ddfehdant 
for  an  assatdt,  to  proceed  before  the  justices,  the  latter,  in 
dismissing  the  coinplaint,  gave  the  defendant  a  certificate 
under  section  27 ;  and  it  was  held  that  that  certificate  was 
a  valid  bar,  under  sect  28,  to  an  action  which  was  subse- 
quently brought  for  the  assault     CoUman^  J.,  in  giving 

(a)  1  B.  &  Ad.  382.  (6)  5  T.  R.  251. 

(c)  5  C.  B.  653,  561 
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Volume  IL     judgment,  says,  **  The  complaint  having  been  lodged,  and 
-  the  defendant  having  appeared  and  pleaded,  I  do  not  see 


R.Ef*  IMA 

V.  what  right  the  compliunant  had  to  withdraw  the  charge. 

"^'and^Otiie^'  "^^  defendant  had  an  interest  in  having  the  matter  dis- 
Jnstices,  &c.  posed  of.  If  the  assault  were  not  proved,  he  was  entitled 
to  be  acquitted;  and,  if  proved,  he  would,  by  the  imposition 
of  a  fine,  or  of  imprisonment,  be  relieved  from  all  farther 
responsibility."  The  Court  will  not  grant  the  writ  to  enable 
the  parties  to  litigate  a  matter  which  has  been  already  pro- 
perly disposed  of  by  the  justices.  [They  also  referred  to 
Rex  v.  Tod  {a) ;  Reg.  v.  The  Committee-men  for  the  South 
Holland  Drainage  (J);  Reg.  v.  Bolton  (c) ;  Reg.  v.  The 
Cheltenham  Commissioners  {d)  ]. 

Crowder  and  Phinn  in  support  of  the  rule  were  not 
heard. 

Erle,  J. — I  think  I  am  bound  to  make  this  rule  abso- 
lute. It  is  clear  that  the  party  assaulted  has  a  choice  of 
several  remedies,  civil  as  well  as  criminal  He  may  pro- 
ceed by  action  or  by  indictment,  or  he  may  apply  for  a 
summary  conviction  before  two  justices  under  the  statute; 
and  if  he  applies  for  the  latter,  he  is  barred  from  any 
further  proceeding. 

I  am  of  opinion  that  the  justices  had  no  jurisdiction 
to  convict  summarily  of  an  assault,  where,  as  in  the  pre- 
sent case,  it  is  clear  that  the  complainant  did  not  call 
upon  them  to  exercise  that  jurisdiction.  I  agree  that  where 
it  is  left  in  doubt  whether  or  not  the  complainant  wished 
for  an  adjudication,  every  intendment  must  be  made  in 
favour  of  the  justices.  But  here  the  information  was  for 
sureties  of  the  peace,  and  was  so  worded  as  to  bear  that 


(a)  1  Stra.  530.  (c)  I  Q.  B.  66 ;  S.  C.  4  P.  & 

(6)  8  A.  &  E.  429 ;   S.  C.  I      D.  679. 
P.  &  D.  79.  id)  I  Q.  B.  467. 
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construction.     During  one  stage  of  the  proceedings,  the     ^'  ^*  *  ^' 

justices  might  have  entertained  some  doubt  whether  the  ' — 

complainant  was  proceeding  for  an  assault;  but  if  they  did,  o. 

that  doubt  was  fully  removed  by  his  subsequently  protesting  'an/othe^' 
against  their  dealing  with  the  case  as  one  of  assault,  and  <^i^<^>  &<^- 
insisting  that  they  had  no  right  to  do  so.  They,  however, 
consulted  their  oflScer,  who  thought  they  had  jurisdiction, 
and  they  proceeded  to  convict  It  is  perfectly  clear  that  the 
complainant  never  intended  to  make  a  complaint  before  the 
justices,  so  as  to  give  them  a  right  to  summarily  convict  for 
the  assault 

Rule  absolute. 


In   re   BrOOKMAN    v.    WeNHAM.  Januarys]. 

February  12. 

[Bail  Court     Coram  jErfc,  J.] 

mEARSON  obtained  a  rule  calling  upon  the  judge  of  Tl>«  Pp^c""  of 
the  Southwark  County  Court  of  Surrey  to  shew   cause  causes  by  cer- 
why  a  writ  of  attachment  should  not  issue  against  him  for  ^he  County 
contempt,  in  not  returning  a  writ  of  certiorari   for  the  ^e^"^"*^^ 
removal  of  the  above  plaint,  and  for  proceeding  to  try  the  the  13  &  u 
same  after  the  service  of  such  writ  s.  I6. 

The  following  facts  appeared  upon  the  affidavits  in  sup-  of  a  init*of  ^'^ 
port  of  the  rule.     The  plaint  was  brought  on  the  28th  of  certiorari  to 

*  ^  *  "  a  person  acting 

December  last  in  the  Southwark  County  Court,  to  recover  as  clerk  in  the 
the  sum  of  362.  16«.  upon  a  bill  of  exchange  alleged  to  have  of  the  County 
been  accepted  by  the  defendant     On  the  6th  of  January  ^"jBcient  dc 
the  defendant  obtained  a  writ  of  certiorari,  returnable  on  !>▼« ^7  ^  **»« 

judge. 

the   II th;   and  on  the  same  day  he  went  to  the  office      But  such 
of  the  County  Court  for  the  purpose  of  serving  the  writ  JSficient  for 
He  saw  there  a  person,  **  who  was  then  acting  as  clerk  trans-  *^®  ^"IS^ 
acting  the  business  of  the  County  Court  at  the  seat  of  the  ment  against 

the  judge  for 
disobeuenco. 
Where  the  writ  has  not  been  delivered  to  the  iudge  pcnonally,  he  should,  temhUy  be  ruled  to 
return  it,  before  proceedings  are  taken  by  way  of  attacnment  against  him. 
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Vohmt  11.     gammoning  window/  and  stated  that  he  wished  to  serre 


1851. 


-  the  jodge  with  the  writ,  whidi  he  prodaced  and  diewed 
o.  to    him.     The  derk  informed  him  that  the  judge  was 

WsNHAii.     ^j^  ^f  j^^j^^  ^j  would  not  be  back  until  the  14th  of 

Januaij,  and  that  neither  of  the  ciiief  clerks  were  in  the 
office.  He  then  handed  the  writ  to  the  derk,  who,  after 
looking  at  it,  told  him  to  bring  it  the  next  morning,  when 
he  could  give  it  to  Mr.  Fletcher,  one  of  the  chief  clerks. 
He  accordingly  called  the  next  morning  at  the  office,  and 
saw  the  same  clerk,  who  told  him  that  Mr.  Fletcher  had 
not  arrived.  He  then  left  the  writ  with  the  derk.  On 
the  15th  of  January,  the  day  on  which  the  plaint  was 
appointed  for  hearing,  the  clerk  of  the  defendant's  attorney 
attended  at  the  Court,  and  when  the  case  was  called  on, 
handed  to  the  clerk  in  open  Court  a  notice  that  a  writ  of 
certiorari  had  been  issued  and  lodged  at  the  County  Court 
office,  and  that  the  defendant  protested  against  the  cause 
being  proceeded  with.  The  notice  was  handed  to  the  judge, 
who,  after  reading  it,  handed  it  back  and  proceeded  with 
the  trial,  which  ended  in  judgment  being  given  that  the 
defendant  should  pay  the  amount  of  the  debt,  vrith  costs, 
on  the  30th  of  January. 

The  affidavit  of  the  judge,  in  answer,  stated  that  he  was 
not  aware  that  the  certiorari  had  issued  until  the  15th  of 
January,  when  it  was  shewn  to  him  by  Fletcher,  while  he 
was  actually  engaged  in  trying  the  cause ;  tiiat  as  the  return 
day  of  the  writ  was  passed,  and  as  he  believed  the  13  &  14 
Vict  c.  61  had  taken  away  the  power  of  issuing  such  writs, 
he  had  thought  it  his  duty  to  proceed  with  the  trial 
The  clerk  whom  the  defendant  had  seen  at  the  office 
also  made  an  affidavit,  stating  that  he  was  a  clerk  of  a 
firm  in  which  Fletcher  was  a  partner,  and  that  he  had  re- 
fiised  to  accept  the  writ,  because  he  did  not  conceive 
himself  authorized  to  do  so,  not  being  an  officer  of  the 
County  Court 

Horn  and  //.  S,  Giffard  shewed  cause.  First,  the  delivery 
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of  the  oertionuri  to  the  judge,  on  the  ISth,  was  usekss,  having    ^*  ^*  ^  ^' 
been  made  after  the  writ  was  returnable;  for,  **  a  certiorari  — • — 

BftOOXJIAlf 

is  of  no  effect,  unless  it  be  delivered  before  its  return  is  p. 

WSNHAM. 


eJiMxed;**  2  Hawk.  P.  C,  bk.  2,  ch.  27,  s.  59.  Next, 
what  took  |dace  at  the  office  of  the  County  Court  did  not 
aoioant  to  a  delivery  to  the  judge ;  for  it  appears  that  the 
penon,  to  whom  the  defendant  delivered  it,  was  not  an 
officer  of  the  County  Court,  and  was  wholly  unconnected 
with  the  Court.  But,  thirdly,  the  judge  acted  rightly  in 
disregarding  the  writ;  for  by  the  13  &  14  Vict.  c.  61, 
&  16  (a),  the  certiorari  is  taken  away  in  all  cases  where  the 
debt  or  damage  exceeds  20L  It  will  be  contended,  on  the 
other  ade,  that  as  the  second  section  incorpcNrates  the  9  & 
10  Vict  c  95  with  the  recent  act,  the  words  ^^  hereinbefore 
mentioned"  refer  to  the  provisions  of  the  9  &  10  Vict  c.  95. 
Bot  it  is  submitted  that  those  words  refer  merely  to  the 
14lh  and  15th  sections  of  the  latter  act,  which  prescribe 
the  mode  by  whidb  causes  shall  henceforth  be  withdrawn 
from  the  jurisdiction  of  the  County  Courts,  namely,  by 
appeaL  Any  other  construction  would  altogether  nullify 
the  16th  section.  The  intention  of  the  L^islature  seems 
to  have  been,  not  to  interfere  with  the  removal  by  certiorari 
of  cases  over  which  the  County  Courts  had  jurisdiction 
under  the  earlier  act,  but  to  restrict  the  power  of  removing 
cases  over  which  the  recent  act  gave  those  Courts  jurisdic- 
tion. \ErIef  J. — Hie  second  section  of  that  act  says  that 
both  acts  '*  shall  be  read  and  construed  as  one  act,  as  if  the 
several  provisions"  of  the  fcMrmer  act  ^^  were  repeated  and  re- 
enacted,  &c."  If  the  9  &  10  Vict  a  95,  had  been  actually 
transcribed  in  that  section,  one  of  its  enactments  would 
have  been  that  causes  in  which  the  debt  or  damage  was 

(a)  Which  enacts,  "  that  no  writ  of  error,  certiorari,  or  other- 

judgaieat^  erder,  or  deCermina-  wise  into  any  other  Court  what- 

tkw  Ipvsn  or  made  by  any  judge  ever,  save   and   except   in    the 

of   a    County   Court,   nor    any  manner   and    according    to   the 

cause  or  matter  brought  before  provisions     hereinbefore     men- 

him  or  pending  in  his  Court,  shall  tioned." 
be  removed  by  appeal,  moUon, 
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FohoM  IL      upwards  of  5L  might  be  remoyed  by  certiorari.     Is  it  Dot 
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~  dear  that  in  that  case  the  16th  secdoo  would  have 
*^f^"  referred  to  that  provision  ?]  If  the  16th  section  had  pre- 
^**'"^"-  ceded  the  14th  and  15th,  the  word  "  hereinafter'  would 
have  been  used  instead  of  ^  hereinbefore  ;**  in  which  case 
the  provisions  of  the  new  act  alone  would  have  been  re- 
ferred to :  and  it  seems  unreasonable  that  the  meaning  of 
the  section  should  vary  according  to  the  pontion  in  whidi 
it  happens  to  stand  in  the  act  [Ex  parie  Wygmboiham  (a), 
was  also  referred  to.]  At  all  events  the  Court  will  not 
grant  an  attachment,  for  the  writ  was  not  served  per- 
sonally on  the  judge;  Bex  v.  Edyvean  (&).  The  de- 
fendant's {NToper  course  was  to  obtain  a  side4Mur  rule  to 
return  the  writ 

Pearttrnj  in  support  of  the  rule.     The  13th  section  cX  the 
13  &  14  Vict  c.  61,  shewed  that  the  Legislature  contem- 
plated the  issuing  of  writs  of  certiiMw;  for  it  gives  the 
pbdntiff  costs  where  ^  the  said  cause  was  removed  finom  a 
Coun^  Court  by  certiorari*    That  the  LegUature  in- 
tended to  take  away  a  certiorari,  as  contended  on  the  other 
side,  in   those   cases  only  in  which  the  sum  sued  finr  was 
between  202.  and  502.,  and  not  in  those  where  the  sum 
sought  to  be  recovered  was  between  5L  and  20iL,  seems 
extremely   im|Hrobable;   for  such  a    course    would    shew 
greater  solicitude  respecting  the  selecticm  of  the  tribunal 
where  the  matter  in  dispute  was  triflii^  than  where  it  was 
important     The  power  which  the  superior  Courts  poeseas 
of  remoring  causes  by  certiorari  is  given  to  them,  not  by 
the  9  &  10  Vict  c.  95,  but  by  the  common  law  ;  and  that 
power  cannot  be  taken  away  by  implication,  but  only  by 
express  words;    Rex  v.  Reeve {c)\   Rex  v.  Juke$  (d).    In 
Baarker  v.   ne  Bristol  amd  Exeter  Railway  CmKpamy  (e), 
the  Court  of  Exchequer  held  that  the  power  of  issuing  a 

C«)  9  DowL  200.  (rf)  8  T.  R.  543. 

(6)  3T.  R.353.  Ce)  Sum  reported,  ai^e,  p.  136 

(c)  1  W.  BL  231. 
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certiorari  was  not  taken  away  by  the  16th  section  of  the     ^- ^-  fr  ^' 

late  act ;  and  they  expressed  the  same  opinion  in  Mungeam  — 

V.  Wheatley{a),  v. 

Cur,  adv.  vuit 


Erlb^  ^  J. — In  this  case  the  first  question  was,  whether 
the  certiorari  was  taken  away  in  respect  of  causes  in  the 
County  Courts  for  more  than  202.,  and  less  than  502. ;  and 
I  am  of  opinion  that  it  is  not  The  9  &  10  Vict  c.  95, 
provides  for  it  in  some  cases ;  and  the  13  &  14  Vict  c.  61, 
in  extending  the  former  act,  must  be  construed  to  have 
left  the  power  of  issuing  a  certiorari  as  it  stood  under  the 
9  &  10  Vict  c.  95.  The  writ,  therefore,  was  valid;  see 
Parker  v.  TJie  Bristol  and  Exeter  Railway  Company. 

Then  was  it  served  in  time  ?  It  was  left  before  the  return 
day,  at  the  chief  clerk's  office,  with  a  person  in  attendance 
there,  on  the  behalf  of  the  chief  clerk  ;  and  as,  in  practice, 
writs  for  the  quarter  sessions  are  served  on  the  clerk  of 
the  peace,  and  writs  for  the  Old  Bailey,  on  the  clerk  of 
arraigns,  I  think  it  better  to  hold  that  service  at  the  office 
of  the  chief  clerk  is  sufficient,  without  personal  service  on 
the  judge. 

Thirdly,  as  the  writ  did  not  reach  the  judge  till  after  the 
return  day,  and  as  he  states  that  he  did  not  know  of  it  before, 
there  is  no  actual  contempt ;  and  the  proper  course  was  to 
have  ruled  the  judge  to  return  the  writ  before  proceeding  by 
way  of  attachment  Indeed,  my  doubt  has  been,  whether  the 
rule  ought  not  to  be  discharged  with  costs,  as  no  such  rule  was 
issued.  But  as  no  such  rule  is  necessary  where  the  certiorari 
has  been  personally  served,  and  as  in  this  instance  the  writ  was 
actually  served  before  the  return  day  at  the  office,  and,  not 
being  obeyed,  was,  after  the  return  day,  personally  served  on 
the  judge  to  stay  judgment,  I  do  not  think  that  I  am  autho- 
rized to  fix  the  costs  on  the  defendant     The  chief  clerk 

(a)  Since  reported,  ante^  p.  30. 


238  CASES  oir  poraTS  ov  piuencB,  &c 

rohoMii.  oiigbt  to  have  informed  the  jadge  of  the  writ  being  served ; 
and  if  he  had  done  so,  probably  this  question  would  not 
have  arisen.  The  writ  of  certiorari  should  therefore  be 
returned;  and  this  rule  is  discharged  without  costs. 

Rule  dischaiged. 


BftOOKMAM 

V 
WKiaiAM 


Afoy  27,  1850.  MbAD  r.  BaSHFQRD. 

1861. 

[In  the  Exchequer. 

Coram  Pollock^  C.  J9.,  Aldenon^  B.,  Rotfe^  B.,  and 

Plait,  BJ] 

To  tplM- of  JLlEBT  for  goods  sold  and  delivered,  and  upon  an  account 
alleged  tbtt  Stated.  Plea,  a  set-oflp  in  the  usual  form,  alleging  that  the 
doe  fromthe  amount  due  from  the  plaintiff  to  the  defendant  **  equals  the 
^$;^^  debt  demanded,  and  aU  damage  by  the  plabtiflF  auirtuned. 
•quailed  by  reason  of  the  detention  thereoE" 

tiflTi  claim*  the      Replication,   ^^as  to  the  plea,  so  far  as  it  relates  to 

pliSdfi'to  *5^  ^6*-  ^^'>  P^^^^  ^^  *®  ^^^^  '^^  ^^  declaration  de- 
■omachof       manded,  that  the  supposed  debts  and  causes  of  set-off  in 

the  plea  as  . 

lelated  to         the  plea  mentioned,  so  far  as  the  same  relate  to  the  said 

parcel,  &c,  ^™  ^^  ^^^  ^6^«  1^^>  ^^^  ^^^  i^or  did  any  or  either  of 
^Stototeof  them,  accrue  to  the  defendant  at  any  time  within  ox 
and  as  to  the  years  next  before  the  commencement  of  this  suit  in  manner 
he  was  not,  nor  and  fbrm  as  in  the  plea  is  aUeged."  Verification.  **  And  as  to 
^HM  bad      ^^  P^®^  SO  &r  as  it  relates  to  the  residue  of  the  causes  of 

on  special 
demurrer. 

The  proper  mode  of  repi jinjg^  in  such  a  case  is  to  a?er  that  part  of  the  set-off  is  barred  bj  the 
statute,  ana  that  the  plaintiff  is  not  indebted  to  the  defendant  in  anj  sum  which,  together  with 
the  part  so  barred,  equals  the  amonnt  of  his  demand. 


Mkad 

V. 
BaSHFORDt 
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actioD  in  the  deduction  mendbnedy*  that  ^  the  plaintiff  was     ^*  ^*  ^  ^* 
not  nor  is  indebted"  modo  et  fonni*-«-coBcludiag  to  the 
cooDtiy. 

Special  demurrer  and  joinder. 

Peacock^  in  support  %}&  the  demjarrer.  The  replication 
neither  trav^ses,  nor  confesses  and  avoids  the  plea.  A 
plaintiff  cannot,  in  answer  to  a  plea  of  set-off,  reply,  as 
to  par^  the  Statute  of  Umitations,  and  as  to  the  residue, 
«t?  dAeL  In  Brucoe  ▼.  B3H{p)^  to  a  plea  of  set-ofi^ 
Uie  plaintiff  replied  that,  except  as  to  Vlh  12tf.  4dL, 
parcel^  &&,  he  was  not,  at  the  eommeneement  of  the 
suit,  or  at  the  time  of  plea  pleaded,  indebted  modo  et  fbrm&; 
concbiding  to  the  country;  and  as  to  Vlt  12«.  4<f.,  parcel, 
&C.,  payment  into  Court  in  a  cross  action  brought  by  the  de- 
fendaDt  against  him ;  with  an  allegation,  that  die  defendant 
had  taken  out  the  sum  in  full  satisfi»ction.  Ptirh^  6.,  in  deli* 
vering  judgment,  said^  '^  on  the  record  as  it  now  stands,  there 
ia  BO  avennent  on  the  part  of  the  defendant  that  the  monies 
in  tliepIea,ezclosi¥eof  the  sum  of  97il  12«.4cL,  are  sufficient  to 
meet  the  plaintiff's  demands  The  plaintiff  has  replied  as  if 
that  fiMt  were  alleged  in  the  plea,  and  thierefore  the  replication 
ia  faad»  inasmuch  as  there  is  no  affirmative  allegation  on  the 
one  side  met  by  an  express  negative  on  the  other."  If  the 
sel-off'  consists  of  two  distinct  debt^  one  barred  by  the 
Statute  of  Limitations,  the  other  which  the  plaintiff  never 
owed,  the  plaintiff  may  reply  simply  the  Statute  of  Limita- 
tioiis,  which  would  put  the  defendant  to  prove  a  setoff 
sufficient  to  overtop  the  plaintiff's  claim.  This  course 
waa  augge^ed  by  Parhy  B.,  in  Fairthome  v.  Donald{b). 
Such  a  replication,  in  e£fect,  alleges  that  the  defen- 
dant has  no  debt  not  barred  by  the  Statute  of  Limita- 
dons^  sufficient  to  set  off  against  that  claimed  in  the  decla- 
ration. [Bolfiy  B.'-'Sy  so  doing,  the  plaintiff  would  admit 
that  there  once  was  a  debt  due  from  him  tp  the  defendant, 

(a)  lOM.  &  W.  735, 749^  S.  C.  (b)  13  M.  &  W.  424, 426;  S.  G. 

2  Dowl.  556,  N.  S.  2  D.  &  L.  d75. 
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though  now  barred  by  the  statute.  Why  should  the  plaintiff 
be  compelled  to  admit  that  7]  The  case  of  Tuck  v.  Tuck  (a)» 
shews  that  the  defendant,  in  order  to  succeed  on  the  plea  of 
set-off  must,  by  it,  together  with  his  other  pleas,  cover  the 
whole  cause  of  action.  In  JkimbuU  v.  PeU{b)y  the  de- 
fendant pleaded  by  way  of  set-off,  that  the  plaintiff  was 
indebted  to  him  in  149/.  14«.  GcL,  upon  a  judgment,  and  in 
432L  12^.,  on  a  promissory  note,  and  in  SOOJl  for  work  and 
labour,  money  lent,  &c.  The  plaintiff  replied,  that  he  was 
not  nor  is  indebted;  by  reason  that,  as  to  1492L  14«.  6d, 
there  was  not  any  record  of  the  said  judgment,  conclud- 
ing with  a  verification;  and  that,  as  to  the  residue 
other  than  the  said  sum  of  149^  14«.  6<f.,  the  plaintiff  was 
not  indebted  to  the  defendant,  concluding  to  the  country. 
The  replication  was  amended  by  the  recommendation  of 
the  Court.  Alderson,  B.,  in  the  course  of  the  argument 
observed,  "  the  second  issue  raised  by  the  replication  is  an 
immaterial  issue,  for  it  would  only  determine  whether  the 
debt  was  due,  not  whether  it  exceeded  the  other  debt 
Suppose  the  defendant  proved  on  the  second  issue  202.,  and 
the  plaintiff  proved  150L, — which  way  is  the  verdict  to  be 
entered?"  As  the  replication  stands  at  present,  no  proper 
issue  is  tendered;  there  is  an  affirmative  on  the  part  of  the 
plaintiff  without  any  negative  by  the  defendant  [He  then 
referred  to  Blakesky  v.  SmaIhDood{c\  and  1  Wms.  SawmtL 
338,  note  (r),  6th  ed.] 


Lush^  in  support  of  the  replication.  Looking  at  the 
authorities,  it  is  difficult  to  say  how  a  plaintiff  should  reply 
divisibly  to  a  plea  of  set-off.  [Aldersony  B. — The  difficulty 
has  arisen  in  applying  the  rules  of  pleading  to  a  replication 
to  a  set-off,  which  is  in  reality  a  plea.]  A  plea  of  set-off  is 
a  counter  action.  In  Rodgers  v.  Maw  (d)^  it  was  held  that 
where  the  amount  proved  under  a  plea  of  setroff,  pleaded 


(a)  5  M.  &  W.  109;  S.  C.  7 
Dowl.  373. 

(5)  2  Exch.  793,  795. 


(c)  8  Q.  B.  538. 

(d)  15M.  &W.  444;  S.  C.  4 
D.  &  L.  66. 


Mead 

V. 
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to  the  whole  deckration,  does  not  cover  the  plaintiff's  ^-  M.  ^  p. 
demand,  the  defendant  cannot  have  a  verdict  on  the  plea  - 
for  the  amount  proved,  although  it  may  go  in  reduction  of 
damages.  If,  therefore,  a  defendant  had  a  set-off  of  two  bills  ^^shford. 
of  exchai^,  one  barred  by  the  statute,  the  other  not,  a 
replication  of  the  statute  only  would  fail  as  an  answer 
to  the  whole  demand;  for  according  to  Rodgers  v.  Maw 
it  would  admit  the  residue.  In  that  case,  it  is  true,  the 
amounts  would  be  admitted  on  the  record,  but  the  prin- 
ciple is  equally  applicable.  [Aldersony  B. — The  issue  ought 
to  be  whether  the  debt  to  which  the  plaintiff  replies  nil 
debet,  together  with  that  which  is  barred  by  the  statute, 
equals  the  pluntiff's  claim.]  If  the  replication  does  not 
put  in  issue  whether  the  sum  to  which  nil  debet  is  pleaded, 
together  with  that  barred  by  the  statute,  equals  the  plaintiff's 
daim,  the  defendant  ought  to  new  assign ;  as  the  plaintiff 
cannot  raise  the  whole  of  his  defence  by  a  replication  of 
the  statute  alone.  The  question  is  whether,  after  replying 
the  Statute  of  Limitations  to  part,  he  was  bound  to  allege 
anything  more  than  that  he  was  not  nor  is  indebted  in 
the  residue.  Had  he  stated  more,  he  must  have  traversed 
matter  not  allied  in  the  plea.  [Alderson^  6. — If  you  reply 
the  Statute  of  Limitations  only,  may  you  not  have  the  benefit 
of  another  defence  as  under  nil  debet  ?  Does  a  replication  of 
the  statute  confess  and  avoid?]  In  Crok  v.  Capem  (a),  to  a 
plea  of  set-off  which  stated  that  the  plaintiff  made  his  pro- 
missory note  payable  to  A.  C,  which  was  duly  indorsed  and 
delivered  to  the  defendant  after  A.  C.'s  death,  by  A.  C.'s 
administrator,  and  was  unpaid,  the  plaintiff  replied  the 
Statute  of  Limitations;  and  it  was  held  that  the  replication 
admitted  that  the  cause  of  action  accrued  at  some  time,  and 
therefore  admitted  the  making  and  indorsement  of  the  note. 
In  the  present  case  the  defendant  must  be  taken  to  allege 
by  his  plea  that  he  has  a  demand  which  may  be  recovered 
at  law,  and  which  equals  the  plaintiff's ;  and  the  plaintiff, 

(a)  1  A.  &  E.  102 ;  S.  C.  3  N.  &  M.  863. 
VOL.    II.  R  L.    M.    &    P. 
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by  his  replication,  must  be  taken  to  deny  that  the  defendant 
has  a  recoverable  demand  which  equals  his;  and  it  cannot 
be  necessary  that  he  should  go  further  and  raise  an  issue 
whether  the  amount  in  the  plea,  to  which  nil  debet  is  re- 
plied, together  with  that  barred  by  the  statute,  is  sufficient 
to  meet  his  demand. ' 


Peacock,  in  reply.  Suppose  that  to  an  action  for  200iL 
the  defendant  pleads  a  set-off  of  2502L,  to  which  the  plaintiff 
replies  as  here,  and  the  defendant  proves  a  set-off  of  300iL, 
SOL  of  which  are  barred  by  the  statute,  the  defendant 
ought  to  succeed ;  but  on  the  present  issue  he  must  fiuL 

Cur.  adv.  vuU. 


The  judgment  of  the  Court  was  delivered  by 
Alderson,  B. — The  question  in  this  case  was  whether 
the  replication  is  good  on  special  demurrer.  We  think  it 
is  not.  The  gist  of  the  plea  of  set-off  is,  that  the  plaintiff 
is  indebted  to  the  defendant  in  a  sum,  equal  at  least  to 
that  which  he  is  seeking  to  recover  in  this  action.  The 
plaintiff  in  his  replication  endeavours  to  meet  this  plea  by 
dividing  his  demand  (not  the  set-off)  into  two  parts.  As  to 
A91 16«.  lOcf.,  part  of  his  demand,  the  plaintiff  says  that  the 
set-off,  so  far  as  relates  to  that  sum,  L  e.  to  that  portion  of 
his  demand,  is  barred  by  the  Statute  of  Limitations ;  and, 
so  far  as  it  relates  to  the  residue  of  his  demand,  the  plaintiff 

■ 

says  he  is  not  indebted  modo  et  formfi. 

Now  in  the  first  place,  though  that  part  of  the  replica- 
tion, which  insists  on  the  statute,  purports  to  give  an  answer 
to  the  set-off  only  so  £Eir  as  relates  to  492L  16«.  lOcf.,  part  of 
the  plaintiff's  demand,  yet  what  is  asserted  is  that  the 
causes  of  set-off  are  barred  by  the  statute ;  and  if  this  be  so, 
that  part  of  the  replication,  though  purporting  to  be  replied 
only  to  492L  16«.  lOrf.,  is  in  truth  a  replication  to  the  whole 
plea.  For,  if  the  causes  of  set-off  are  barred  by  the  statute, 
so  as  not  to  be  an    answer  to  the  plaintiff's  demand  of 
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49L  16#.  l(kLj  so  neither  can  they  be  to  the  rest  of  his     ^^  ^*  9r  ^- 

Bat  suppose  this  objection  to  be  got  over,  and  that  9. 

the  replication  should  be  read,  as  if  it  had  been  a  state-  ^•^^">- 
ment,  that  as  to  49£  16«.  \0d.  parcel  of  the  plaintiff's 
demand,  the  causes  of  set-off  to  a  like  amount  are  barred 
by  the  statute,  this  is  obviously  no  answer  at  all  to  the 
defendant  It  may  be  that  items  to  that  amount  may  be 
barred  by  the  statute,  and  yet  there  may  remain  a  set-off 
not  barred  sufficient  to  equal  the  plaintiff's  demand,  which 
may  be  established  by  the  proo£  The  only  course  open  to 
the  defendant  on  this  replication,  supposing  his  set-off  to 
consist  of  sums  not  barred  by  the  statute  equal  to  the 
plaintiff^s  demand,  and  also  of  sums  to  the  amount  of 
492.  16«.  \0d.  barred  by  the  statute,  would  be  that  he 
should  rejoin,  by  stating,  in  the  nature  of  a  new  assignment, 
(which  perhaps  considering  the  peculiar  nature  of  a  plea  of 
set-off  might,  if  justice  required  it,  be  allowed)  that  the 
sums  which  he  intended  to  set-off  against  the  49/.  16«.  lOdL, 
parcel  of  the  plaintiff's  demand,  were  other  and  different 
from  the  sums  barred  by  the  statute.  But  even  if  such  a 
rejoinder  would  not  be  bad,  as  being  a  departure  from  the 
plea,  or  on  any  other  ground,  still  the  plaintiff  has  no  right 
by  such  a  replication  to  drive  the  defendant  to  take  issue 
(m  matters  which  may  be  immaterial,  and  which  were  not 
stated  in  the  plea.  What  the  defendant  undertook  to  prove 
was  that  his  cross  demand  in  its  integrity  equalled  the 
plaintiff's  whole  claim  when  proved ;  not  that  he  had  par- 
ticular matters  of  set-off  against  particular  parts  of  the 
plaintiff's  original  demand. 

The  coarse  of  pleading  attempted  by  the  plaintiff  leads 
to  this  anomaly,  that  though  there  be  two  issues  to  be 
tried^  each  going  only  to  a  part  of  the  cause  of  action, 
— ^namely,  first,  whether  there  is  a  good  set-off  to  a  part  of 
the  cause  of  action  arbitrarily  selected  by  the  plaintiff  in 
his  replication ;  and  secondly,  whether  there  is  a  good  set- 
off to  the  residue ; — ^yet,  if  either  of  these  issues  is  disposed 

r2 
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VoboM  ir.     of  in  favour  of  the  plaintiflP,  it  entitles  him  to  judgment  on 

• —  the  whole  plea  and  the  whole  cause  of  action,  and  makes 

9.  the  result  of  the  issue  as  to  the  other  part  wholly  imma- 

Bashtord.  teriaL  This  is  clearly  anomalous  and  bad.  The  proper 
oourae  for  the  plaintiff  to  have  followed  in  this  case  is 
pointed  out  by  my  Brother  Parke  in  Fairthame  v.  Donald  (a). 
He  should  have  replied  that  part  of  the  subject-matter  of 
the  set-off  was  barred  by  the  statute,  and  that  he  is  not 
indebted  to  the  defendant  in  any  sum  which  (with  the  part 
so  barred)  equals  the  amount  of  his  demand.  On  plead- 
ings so  constructed,  the  defendant  would  have  been  bound 
to  support  his  defence  by  shewing  a  set-off  not  barred  by 
the  statute,  and  which  should  equal  or  exceed  the  plaintiff's 
demand  which  may  be  established  by  the  proo£  This  is 
precisely  what  the  plea  bound  him  to  prove,  and  no  more. 
With  respect  to  the  case  of  Blahesleg  v.  8maIhDaod{b\  cited 
by  Mr.  Peacodt^  it  may  be  observed,  that  the  Court  there 
proceeded  on  the  ground  that  the  plaintiff  had  improperly 
concluded  what  was,  in  &ct>  a  mere  traverse,  with  a  veri6- 
caticm.  The  replication  there  did  not,  as  it  does  here, 
attempt  to  divide  the  causes  of  action,  but  only  the  causes 
of  set-off,  into  two  parts ;  and  the  Court  there  cautiously 
abstained  from  saying  that  the  replication  would  have  been 
bad  if  it  had  contained  proper  conclusions  to  its  difierent 
parts.  If  the  plaintiff  chooses  to  amend  on  the  usual 
terms,  we  think  he  should  be  at  liberty  to  do  so;  but 
otherwise 

Judgment  for  Defendant 

Ca)  13  M.  &  W.  425.  (5)  8  a  B.  538. 
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RuBfBEIiOW   V.   WhALLET.  Jbiiiiaiy  31. 

[In  the  Queen's  Bench. 

Coram  Lard  Campbell,  C.  J.,  Patteson,  J.,  Coleridge,  •/., 

and  Wightmany  J.\ 

J  HIS  was  a  rule  to  review  the  Master's  taxation  of  costs.  To  an  action 

of  debt  for 
work  and  1a- 

G.  Rochfort  Clarke  shewed  cause.  hour,  &c,  the 

•^  defendant 

pleaded,  1, 

&  Prentice,  in  support  of  the  rule.  10^  parcel, 

&0.,  never 
indebted; 

The  facts  and  arguments  sufficiently  appear  from  the  2,  as  to  another 

judgment  of  the  Court.  payment;  and 

ry  1  tM         3,  as  to  the  10/. 

Cur.  adv.  VUlt        excepted  in 

the  first  plea, 
payment  into 

Patteson,  J.,  delivered  the  judgment  of  the  Court —      Court  of 
This  was  an  action  of  debt  for  work  and  labour  done,  &c.  the  form  pre- 
The  defendant  pleaded^  first,  as  to  all  but  \0l,  never  R^g.  oen., 
indebted;  secondly,  as  to  another  and  different  sum  of  10£,  ^^victT^'xhi 
payment;  thirdly,  as  to  the  1021  excepted  in  the  first  plea,  plaintiff joineo 
payment  mto  Court  of  102.  J^.,  and  that  he  never  was  m->  first  plea, 
debted  to  the  plaintiff  in  more  than  10/.  in  respect  of  the  J^^d^af 
said  sum  of  lOL,  and  that  the  plamtiff  had  not  sustained  m  to  the  third, 

^  accepted  the 

greater  damages  than  1^.  in  respect  of  the  non-payment  of  sum  paid  in. 


I        i/\f  and  prayed 

that  10^  iudgmentfor 

The  plaintiff  replied,  joining  issue  on  the  plea  of  never  ^"J^^^^^J^, 
indebted,  and  traversing  the  plea  of  payment;  and  as  to  A  verdict 

"  *    "^  havmg  been 

found  for  the 
plaintiff  on  the  plea  of  never  indebted,  for  \0L  beyond  the  sum  paid  into  Court,  and  for  the 
defcDdant  on  the  plea  of  payment : 

Meldt  that  the  plaintiff  was  entitled  to  all  the  costs  relating  to  the  causes  of  action  in  rcsprct 
of  which  the  10/.  were  paid  into  Court,  and  that  the  defendant  was  not  entitled  to  any  of  the 
costs  relating  to  those  causes  of  action  prior  to  the  payment  into  Court. 

VOL.   II.  8  L.    M.    &   P* 
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the  plea  of  payment  into  Court,  accepted  the  sum  paid  in, 
-  and  prayed  judgment  for  the  costs  in  that  respect. 

A  verdict  was  found  for  the  plaintiff  on  the  plea  of  never 
indebted,  to  the  extent  of  107.  beyond  the  sum  paid  into 
Court,  and  for  the  defendant  on  the  plea  of  payment 

The  Master,  on  taxation,  has  allovired  the  defendant  all 
the  costs  of  the  suit,  deducting  only  the  plaintiff's  costs  as 
to  the  issue  on  the  plea  of  never  indebted.  In  doing  so  he 
has  followed  the  last  decision  in  this  Court,  though  there 
have  been  one  or  two  former  decisions  the  other  way. 

A  rule  nisi  was  obtained  for  reviewing  this  taxation  by 
disallowing  the  defendant  all  his  costs  anterior  to  the  plea 
of  payment  of  money  into  Court,  so  far  as  relates  to  the 
causes  of  action  to  which  the  plea  is  pleaded,  and  allowii^ 
the  plaintiff  all  his  costs  as  to  such  causes  of  action  up  to 
that  time,  including  the  costs  of  the  replication  to  the  plea 
of  payment  into  Court 

The  question  turns  on  the  rule  of  Trinity  Term,  I  Vict, 
which  is  this :  ^^The  plaintiff,  after  the  delivery  of  a  plea  of 
payment  of  money  into  Court,  shall  be  at  liberty  to  reply 
to  the  same,  by  accepting  the  sum  so  paid  into  Court  in 
full  satisfaction  and  discharge  of  the  cause  of  action  in 
respect  of  which  it  has  been  paid  in,  and  he  shall  be  at 
liberty  in  that  case  to  tax  his  costs  of  suit ;  and  in  case 
of  non-payment  thereof  within  forty-eight  hours,  to  sign 
judgment  for  his  costs  of  suit  so  taxed ;  or  the  plaintiff 
may  reply  *  that  he  has  sustained  damages'  [or,  <  that  the 
defendant  was  and  is  indebted  to  him,*  as  the  case  may  be] 
'  to  a  greater  amount  than  the  said  sum ;'  and  in  the  event 
of  an  issue  thereon  being  found  for  the  defendant,  the 
defendant  shall  be  entitled  to  judgment  and  his  costs  of 
suit"  By  the  language  of  this  nile,  it  is  plain  that  it  con- 
templates payment  into  Court  either  in  respect  of  the  whole 
c^use  of  action,  or  in  respect  of  the  amount  paid  into  Court ; 
and  in  either  case  it  gives  the  plaintiff  his  costs  of  suit,  if 
he  accept  the  money  so  paid  into  Court  in  dischaige. 
It  is  equally  clear,  it  gives  the  defendant  his  costs  of  suit 
only  where  the  plaintiff  replies  damages,  or  a  debt,  to  a 
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greater  amount,  and  there  is  an  issue  thereon,  that  is,  on  ^-  ^-  9r  ^* 
such  allegation  of  a  greater  amount  of  damages  or  debt  In 
the  present  case  there  is  no  such  issue ;  therefore  it  is  not 
wiUiin  the  words  of  the  latter  part  of  the  nile.  But  it  is 
within  the  words  of  the  earlier  part  of  the  rule,  because  the 
plaintiff  has  accepted  the  money  in  dischaige  of  the  cause 
of  acdon  in  respect  of  which  it  was  paid  into  Court  To 
such  a  plea  as  the  present  the  plaintiff  could  not  reply  a 
greater  amount  of  debt,  since  it  is  impossible  for  a  person 
to  be  indebted  in  more  than  lOL  in  respect  of  lOL  The 
defendant,  by  adopting  this  form  of  plea,  has  insulated  his 
defence  to  one  part  of  the  declaration  from  the  rest,  and  so 
prevented  the  raising  such  an  issue  as  would  bring  the  case 
within  the  latter  part  of  the  rule,  if  found  for  him,  and  ^ve 
him  the  costs  of  the  suit  If  he  had  pleaded  to  the  whole 
dedantion  payment  into  Court  of  lOL  Is.,  and  no  debt 
ultra  that  (a),  he  would  have  driven  the  plaintiff  either  to 
accept  that  sum  in  dischai^ge  of  the  causes  of  acdon,  or  to 
have  replied  a  debt  ultra,  and  to  have  incurred  the  risk  of 
having  to  pay  all  the  costs  of  suit  if  he  had  fidled  on  that 
issue  (6).     Here  the  defendant  could  not  so  plead,  because 

(a)  In  Qrmdeif  v.  Parker,  3  menced  only  for  the  residue.  The 
Ezch.  610,  a  similar  plea  in  ae-  plaintiff's  right  to  recover  upon 
sompnt  was  held  bad.  See  also  the  general  issue  then  depended 
TaitersaU  v.  Parkkuon,  4  D.  &  L.  upon  whether  he  proved  that 
522 ;  S.  C.  16  M.  &  W.  752.  anything  was  due  to  him  beyond 

(b)  Even  if  the  plaintiff  were  the  amount  paid  in :  if  he  failed 
to  reply  a  debt  ultra  and  fail»  a  in  this,  the  verdict  was  found  for 
doobt  may  be  suggested  who-  the  defendant,  and  the  plaintiff 
ther  lie  woold  be  liable  to  pay  all  had,  as  a  necessary  consequence, 
the  defendant's  costs  of  suit  from  to  pay  all  the  costs  of  suit ;  Jeffs 
the  commencement  of  the  action,  v.  Smith,  4  Taunt  196.  So,  if 
Formerly,  when  money  was  paid  judgment  was  obtained  against 
into  Court  under  a  rule,  and  was  him  as  in  case  of  a  nonsuit ; 
not  pleaded,  the  payment  was  not  Crosby  v.  Ohrenshaw,  2  M.  &  S. 
noticed  on  the  record ;  but  the  335.  The  new  practice,  however, 
amoont  paid  in  was  considered  of  pleading  payment  into  Court 
as  strock  oat  of  the  declaration,  seems  to  lead  to  a  different  conse* 
and  the  cause  proceeded  in  all  quence.  The  record  now  sheMrs 
respects  aa  if  it  had  been  com-  that  up  to  plea  pleaded,  the  plain- 
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rohme  II.     be  was  indebted  at  one  time  to  a  inreater  amount  than  the 
sum  paid  into  Court,  and  was  obliged  to  plead  as  he  did,  to 


r.  get  nd  of  that  greater  amount  by  a  plea  of  payment,  wnicQ 

could  not  be  joined  with  a  plea  of  payment  into  Court  upon 


Wmalley. 


tiff  has  rigbtfully  prosecuted  the 
action;  and  as  the  Courts  ap- 
pear to  exercise  a  discretion  as 
to  the  quantum  of  costs  to  be 
allowed  under  different  circum- 
stances— as,  ex.  gr.»  in  the  case 
of  a  repleader,  judgment  non  ob- 
stante veredicto,  &c., — it  would 
seem  a  proper  exercise  of  that 
discretion  to  make  the  plaintiff 
pay  the  costs  of  the  action  only 
from  the  time  when  he  ceased  to 
be  right  in  prosecuting  it.    Al- 
though his  subsequent  failure  to 
prove  a  debt  or  damage  ultra  is 
a  good  reason  for  making  him 
pay  the  costs  of  the  proceedings 
after  the  payment  into  Court,  it 
seems  to  afford  no  ground,  on 
principle,  for  making  him  pay 
the  defendant  the  costs  incurred 
by  him  at  a  time  when  the  latter 
was  avowedly  in  the  wrong.  The 
language  of  the  rule  of  Court 
appears,  indeed,  at  first  sight,  to 
give  the  defendant  the  whole  of 
his  costs,  in  such  a  case,  from  the 
commencement  of  the  suit;  for 
it  provides,  that  in  the  event  of 
the  plaintiff  replying  debt  or  da- 
mages ultra,  and  failing  on  that 
issue,  the  defendant  shall  be  en- 
titled to  judgment  "  and  his  costs 
of  suit;"  but  in  this  respect  it  is 
similar  to  the  8  &  9  Wm.  3,  c.  1 1, 
s.  2,  which  enacts,  that  if  judg- 
ment shall  be  given  upon  demurrer 
against  the  plaintiff,  the  defendant 
"  shall  have  judgment  to  recover 
his  costs  against  every  such  plain- 
tiff:" and  yet  it  has  been  held 
that  a  defendant  who  pleads  puis 


darrein  conttnoance  and  gets 
judgment  upon  a  demurrer  to 
the  replication  to  that  plea,  is 
entitled  only  to  his  coats  incurred 
subsequently  to  pleading  the  plea, 
and  not  to  the  whole  of  his  costs 
from  the  beginning  of  the  action ; 
Lytiletom  V.  Cross,  4  B.  &  C.  117. 
The  plea  of  payment  Into  Court  is 
very  similar  in  its  nature  to  that 
of  a  plea  puis  darrein  continu- 
ance ;  for  it  confesses  the  plun- 
tiff^s  right  of  action  at  the  time 
of  action  brought,  and  is  pleaded 
only  to  its  further  maintenance ; 
and  it  may  therefore  be  contended, 
that  the  same  construction  should 
be  put  upon  the  rule  of  Court  in 
question,  as  upon  the  statute  of 
the  8  &9Wm.  3,  c.  11. 

In  M'Lean  v.  PkUUps,  7  C.  B. 
817;  S.  C.  6  D.  &  L.  697,  to  a 
plea  to  the  whole  declaration  of 
payment  into  Court,  the  plaintiff 
replied  damages  ultra,  and  the 
defendant  having  afterwards  ob« 
tained  judgment  as  in  case  of  a 
nonsuit,  the  Master  allowed  the 
plaintiff  his  full  costs  up  to  the 
time  of  his  taking  the  money  out 
of  Court.  In  this  he  was  ob- 
viously wrong;  for  the  plaintiff 
was  not  entiUed  to  coats  under 
the  rule  of  Trin.  Term,  1  Vict., 
as  he  had  not  accepted  the  money 
in  satisfaction  and  discharge ; 
nor  under  the  Statute  of  Glou- 
cester, for  he  had  not  recovered 
any  damages  in  the  action*  The 
Court,  therefore,  rightly  directed 
him  to  review  hia  taxatioo,  as  the 
defendant  "  was  entitlad  to  cotta 
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the  whole  deckuration.    It  comes  to  this,  therefore,  that    ^\^' f  ^' 

whenever  the  only  question  intended  to  be  raised  by  the  —r ' — 

pleadings  is  as  to  the  amount  of  the  original  debt,  the  de-  v. 

fendant  can  put  the  plaintiflp  to  the  alternative  of  accepting 
in  discharge  of  his  whole  demand  whatever  sum  the  defend- 
ant chooses  to  pay  into  Court,  or  of  proceeding  for  more  at 
the  risk  of  the  costs  of  the  suit.  If,  however,  the  original 
debt  be  larger  than  the  sum  the  defendant  chooses  to  pay 
into  Court  as  the  balance,  and  he  is  thus  obliged  to  plead 
an  affirmative  plea,  and  he  pleads  to  reduce  the  original 
debt,  he  necessarily  insulates  the  sum  so  paid  in  from  the 
reddne  of  the  declaration,  and  so  entitles  the  plaintiff  to 
accept  that  in  discharge  of  the  cause  of  action  in  respect  of 
which  it  is  paid  into  Court,  and  to  receive  all  the  costs 
thereon. 

The  authorities  are  quite  in  accordance  with  this  view, 
Harrison  v.  fFatt  (a)  is  identical  with  the  present  case  in 
all  points ;  Goodee  v.  Goldsmith  (&)  is  to  the  same  effect. 
McLean  v.  PMlKps  (c)  proceeds  on  the  very  distinction 
above  pointed  out,  though  it  was  not  expressly  noticed  by 
the  Court ;  for  there  the  payment  into  Court  was  pleaded 
to  the  whole  declaration,  and  the  replication  claimed 
damages  ultra. 

Neither  is  the  distinction  so  frivolous  a  one,  in  reference 
to  the  present  rule  of  Court,  as  at  first  sight  might,  perhaps, 
be  thought  Suppose  that  to  a  declaration  for  goods  sold  and 
delivered,  and  for  work  and  labour,  the  defendant  pleads 
payment  into  Court  as  to  the  goods  sold  and  delivered,  and 
never  indebted  as  to  the  work  and  labour,  and  the  plain- 
tiff accepts  the  money  paid  in  discharge  of  the  count  for 

as  if  the  ctose  had  proceeded  to      costs  from  the  commencement  of 
and  he  had  obtained  a  ver-      the  suit ;  but  the  Court  expressed 


diet  or  a  nonrait."    Hie  counsel  no  opinion  on  that  point. 

for  the  defendant  contended,  in«  (a)  4  D.  &  L.  519;  S.  G.  16 

deed,  on  the  authority  of  Oo»5y  M.  &  W.  316. 

V.  Okiremshaw,  3  M.  &  S.  335,  and  (h)  2  M.  &  W.  202 ;  S.  C.  5 

Foflls  V.  Beehmgtw^  6  Taunt.  Dowl.  288. 

158;  8.G.1  Marsh.  510,  that  the  (c)  7  G.  B.  817$  S.  G.  6  D. 

dafendant  was  entitled  to  his  full  &  L.  697* 


250 


Foltmu  I, 
1851. 

RUMBELOW 

9. 
"WHikLLEY. 


CA8B8  ON   POINTS  OP  PRACTICE,    &C. 

goods  sold,  and  proceeds  to  trial  as  to  the  work  and  labour 
and  fails ;  it  seems  clear  be  would,  under  that  rule  of  Court, 
be  entitled  to  the  costs  as  to  the  goods  sold  and  delivered. 
But  suppose  the  defendant  paid  that  sum  into  Court  as  to 
the  whole,  and  the  plaintiff  went  on  for  the  iBorgsr  sum  and 
&iled,  he  would  be  within  the  meaning  of  the  latter  part 
of  the  rule. 

Whether  it  would  be  right  or  not  to  alter  the  rule,  so  as 
to  ^ve  the  plaintiff  costs  up  to  the  time  of  payment  into 
Court,  where  it  appears  plain  he  was  right  in  bringing  the 
action,  it  is  not  for  us  to  determine  (a);  but  as  the  nde  now 
stands,  we  are  of  opinion  that  such  a  case  as  the  present  is 
not  within  the  latter  part  of  the  rule,  though  it  is  within 
the  former,  and  that  the  taxation  must  be  reyiewed. 

It  is  not  contended  that  the  defendant  is  entitled  to  costs 
subsequent  to  the  payment  into  Court  independently  of 
that  rule. 

The  rule  must  be  made  absolute. 

Role  abeolnte. 


(a)  See  note  (6),  oafe,  p.  247. 


Januurjf  '29> 


HowKiNs  V.  Baldwin. 


[In  the  Queen's  Bench. 


Coram  Lard  CampbeU,  C.  J.,  Pattesan,  J.,  Coleridge^  Jl, 

and  Wighimany  JJ] 

An  order  and    A  RULE  was  obtained  in  last  Michaelmas  Term,  calfinff 

commission  to  ,  *  '•*—  q 

examine  a  wit-  on  the  plaintiff  to  shew  cause  why  the  Master  should  not 

ness  residinff  .        r  •    ^         .  «  .       ,  . 

out  of  the         review  his  taxation  of  costs  m  thb  case. 

jurisdiction, 

under  1  Wm.  4,  c.  22,  s.  4,  did  not  specifj  the  time  or  place  of  examination.  Hdd,  on  motioD 
to  review  the  Master's  Uxation,  that  he  acted  rightly  in  allowing  thew  ooiU,  iT the  defect 
was  wi  irrcgulantj  merely,  which  the  opposite  party  had,  by  cross-examimng  tbe  wHnMi» 
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After  isBoe  joined^  the  plaintiff  obtained  a  Judge's  order 
for  a  commission  to  examine  a  witness  who  resided  in 
Dablin,  on  interrogatories  touching  certain  letters  in  the 
possession  of  the  plaintiff's  attorney.  The  defendant  refiised 
to  join  in  the  commisrion,  but  he  exhibited  cross-inter- 
rogatories, and  the  answers  were  taken  down  and  returned 
with  the  commission.  Neither  the  Judge's  order  nor  the 
conmiission  specified  the  time  or  place  of  the  examination, 
as  requbed  by  I  Wm.  4,  c.  22,  s.  4  (a),  but  it  appeared 
upon  the  affidavits,  that  before  issuing  the  commission,  the 
attorneys  on  both  sides  had  agreed  to  the  time  and  place. 

At  the  trial  on  the  lOth  of  May,  1850,  before  Lord 
Campbell^  C.  J.,  the  commission  was  not  put  in,  but  the 
original  letters,  which  had  been  annexed  to  the  inter- 
rogatories in  chief^  and  returned  to  the  Court  with  the 
depositions  by  the  commissioners,  were  taken  out  of  the 
packet  containing  the  return,  and  proved  by  a  witness, 
(the  plaintiff's  attorney.)     A  verdict  was  taken  for  the 
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(a)  I  Wm.  4,  c.  22, 8. 4.  ''That 
it  shall  be  lawful  to  and  for  each 
of  the  said  Coorta  at  Westmin- 
ster,*' &C.9  "and  the  several 
Judges  thereof,"  "  in  every  action, 
depending  in  such  Court,  upon 
the  application  of  any  of  the  par- 
ties to  such  suit,  to  order  the 
examination  on  oath,  upon  in« 
terrogatories,  or  otherwise,  before 
the  Master  or  prothonotary  of 
the  said  Court,  or  other  person 
or  persons  to  be  named  in  such 
order,  of  any  witnesses  within  the 
jurisdiction  of  the  Court  where 
the  action  shall  be  depending,  or 
to  order  a  commission  to  issue 
for  the  examination  of  witnesses 
on  oath  at  any  place  or  places  out 
of  such  jurisdiction,  by  interro- 
gatories or  otherwise,  and  by  the 
same  or  any  subsequent  order  or 
orders  to  give  all  such  directions 


touching  the  time,  place,  and 
manner  of  such  examination,  as 
well  within  the  jurisdiction  of  the 
Court  wherein  the  action  shall  be 
depending  as  without,  and  all 
other  matters  and  circumstances 
connected  with  such  examina- 
tions, as  may  appear  reasonable 
and  just/' 

Sect.  9.  "  That  the  costs  of 
every  rule  or  order  to  be  made 
for  the  examination  of  witnesses 
under  any  commission  or  other- 
wise, by  virtue  of  this  act,  and  of 
the  proceedings  thereupon,  shall 
(except  in  the  case  hereinbefore 
provided  for)  be  costs  in  the  cause, 
unless  otherwise  directed  either 
by  the  Judge  making  such  rule 
or  order,  or  by  the  Judge  before 
whom  the  cause  may  be  tried,  or 
by  the  Court." 
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plaintiff  for  1277.  damages,  subject  to  be  reduced  upon 
reference  to  one  of  the  Masters.  The  Master  afterwards 
settled  the  amount  of  the  verdict  On  the  taxation  of  the 
costs,  the  defendant  objected  to  the  allowance  of  any  costs 
in  respect  of  the  commission,  contending  that  it  was  invalid, 
on  the  ground  of  the  above  mentioned  omission  in  the 
Judge's  order  and  the  commission.  The  Master,  however, 
overruled  the  objection,  and  allowed  the  plaintiff  the  costs 
of  the  commission.  The  above  rule  was  thereupon  obtained, 
against  which. 


O'Malley  and  Keane  shewed  cause.  The  statute,  in 
enacting  that  *'  it  shall  be  lawful"  for  ''each  of  the  said 
Courts  at  Westminster,"  ''  and  the  several  Judges  thereof," 
"  to  order  a  commission  to  issue,"  &c.,  "and  by  the  same 
or  any  subsequent  order,"  ''  to  give  such  directions  touching 
the  time,  place,  and  manner  of  such  examination,"  **  and 
all  other  matters  and  circumstances  connected  with  such 
examinations,  as  may  appear  reasonable  and  just,"  is  di- 
rectory only,  and  not  imperative.  At  any  rate,  the  omission 
of  these  directions  amounts  to  an  irregularity  only,  which  the 
defendant,  by  exhibiting  cross-interrogatories,  has  waived. 
In  GrevilleY.  8tulz{a)y  which  will  be  relied  on  by  the  defend- 
ant as  deciding  that  the  order  is  invalid,  the  defendant  had 
in  no  way  joined  in  the  proceedings,  and  there  was,  there- 
fore, no  waiver.  The  same  observation  applies  to  the  case 
of  Nicol  V.  Alison  (&).  That  case  is  also  an  authority  in  the 
plaintiff's  favour;  for  one  objection  raised  was,  that  the 
names  of  the  commissioners  should  have  been  inserted  in 
the  order,  and  it  appeared  that  the  order,  and  a  list  of  the 
names  of  persons  proposed  as  commissioners  had  been  sent 
by  the  defendant,  who  obtained  the  commission  to  the 
plaintiff's  attorney,  who  returned  the  order  and  list,  having 
struck  out  certain  names.  Lord  Denmany  C.  J.,  in  giving 
judgment,  said,   ''here  the  party  who  now  impugns  the 


(a)  11  Q.  fi.  997. 


(6)  Ibid.  p.  1006,1013. 
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V. 
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commission  did,  by  objecting  to  some  only  of  the  names,     ^-  M-  ^  P- 
assent  to  the  rest"    Besides,  if  the  defendant  disputed  his 
liability  to  these  costs,  he  should  have  applied  to  the  Court 
or  a  Judge  for  a  rule  under  sect  9,  directing  that  they 
should  not  be  considered  as  costs  in  the  cause. 

WtOeSi  in  support  of  the  rule.  The  order  and  commission 
were  invalid,  the  doctrine  of  waiver,  therefore,  cannot  apply. 
The  power  is  a  statutory  power,  and  must  be  strictly  pursued. 
The  case  otGrevUk  v.  Siuh  is  expressly  in  point,  lliere  the 
Court  held  that  an  examination  of  witnesses  abroad  under 
a  commission,  the  rule  or  order  for  which  did  not  specify 
the  place  of  examination,  could  not  be  received  in  evidence. 
Lord  DenrnaUf  C.  J.,  in  giving  judgment  (a),  after  referring 
to  the  words  of  the  statute,  says,  "  The  order,  therefore,  must 
direct  the  examination  at  some  place  out  of  the  jurisdiction: 
and  in  this  order  no  place  at  all  is  mentioned."  "  Without 
entering  upon  other  objections,  with  reference  to  which  I 
will  only  say  that  every  reasonable  intendment  should  be 
made  in  &vour  of  proceedings  of  this  kind,  I  feel  constrained 
to  pronounce  that  the  omission  to  name  the  place  of  exami- 
nation is  &tal  to  this  order."  Steinheller  v.  Neioton(b)  is  an 
authority  to  the  same  effect  In  that  case,  the  Court  seems 
to  have  thought  that  the  opposite  party  was  entided  to  cross- 
examine  the  witnesses  under  a  commission  without  joining 
in  or  adopting  the  commission.  The  defendant,  it  is  sub- 
mitted, was  entitled  to  cross-examine  the  witness,  in  order 
to  protect  himself  if  the  commission  were  declared  valid 
and  the  depositions  received;  and  did  not  thereby  waive 
his  right  to  object  to  the  validity  of  the  commission. 

Lord  Campbell,  C.  J. — The  rule  must  be  discharged. 
It  is  impossible  to  say  that  the  commission  was  void.  The 
omission  at  the  utmost  amounted  to  an  irregularity,  which 
m^ht  be  waived.     The  defendant  agreed  to  the  time  and 

(a)  11  Q.  B.  1004.  (6)  1  Scott,  N.  R.  US. 
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— • —  examined  the  witnesses,  and  letters  which  were  obtained  by 

9.  means  of  the  commission  were  proved  at  the  triaL     I  think 

the  Master,  therefore,  acted  rightly  in  allowing  these  costs, 
and  that  there  is  no  ground  for  reviewing  his  taxation. 

Patteson,  J. — The  place  where  the  examination  is  to 
take  place  is  a  proper  matter  to  be  inserted  in  the  order 
and  commission,  but  the  omission  to  do  so  does  not  render 
either  of  them  void.  It  is  an  irregularity  merely  which  the 
defendant  in  the  present  dose,  by  his  cross-examination 
of  the  witness,  has  waived  In  Gremlle  v.  Stulz  (a),  there 
was  no  waiver  of  any  kind  on  the  part  of  the  defendant, 
and  that  case  is  therefore  dbtinguishable. 

CoLBRinoE,  J. — I  am  of  opinion  that  the  defect  was 
an  irregularity  only,  and  might  be  waived.  If  a  witness 
were  examined  at  a  trial  by  consent  without  being  sworn, 
that  would  surely  be  no  ground  for  disallowing  the  costs 
for  his  attendance  to  the  successful  party  who  had  called 
him. 

WiGHTMAN,  J. — I  doubt  whether,  for  the  purpose  of  this 
application,  the  irregularity  complained  of  could  be  set  up 
at  alL     But  if  it  could,  it  was  waived 

Rule  discharged,  with  costs. 
(a)  llQ.B.99r. 
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Isaac's  Case.  jpraie. 

[BaU  Court.     Coram  Coleridge^  JJ] 

t#«  J.  JOHNSON  moved  for  a  writ  of  habeas  corpus,  a  motion  for 
directed  to  the  gaoler  of  the  county  gaol  at  Lewes,  to  bring  piu^^*^!^' 
up  the  body  of  one  Isaacs,  a  prisoner  in  his  custody  upon  ^*  priMaer 
criminal  process,  before  certain  magistrates  at  Horsham,  to  tratestoanswer 
answer  a  ch^ige  of  burglary.  diaige.ghottU 

benMiidetoa 
Jodgeat 

J.  J.  Johnson.    The  only  question  is,  whether  the  Court  Chambers, 

,  and  not  to  the 

will  grant  the  writ,  or  whether  it  is  necessary  to  apply  to  Court 
a  Judge  at  Chambers,  In  CrordoiCs  case  (a),  it  was  held 
that  the  application  for  this  writ  ought  to  be  made  to  a 
Judge  out  of  Court  There,  however^  the  writ  was  not 
grantable  at  common  law,  but  under  the  stat  43  Grea  3, 
c.  140,  the  provisions  of  which  were  therefore  strictly  to 
be  followed  That  statute  recites  that  **  writs  of  habeas 
corpus  have  been  frequently  awarded  by  the  Judges  of  his 
Majesty's  Courts  of  record  at  Westminster,  for  bringing 
persons  detained  in  custody  under  civil  or  criminal  process 

(a)  a  M.  &  S.  6S2. 
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before  magistrates  or  Courts  of  record,"  &c.,  ^but  doubts 
have  arisen  whether  such  Judges  have  power  to  award  writs 
of  habeas  corpus  for  bringpu[ig  persons  detuned  as  aforesiud 
before  Courts  martial^  commissioners  of  bankrupt,"  &c.; 
and  enacts  that  **  it  shall  be  lawful  for  any  Judge  of  his 
Majesty's  Courts  of  King's  Bench,"  &c.  "  to  award  a  writ  or 
writs  of  habeas  corpus,"  &c  That  recital  in  the  statute  seems 
to  recognise  the  common  law  power  of  the  Court  to  issue  the 
writ  in  a  case  like  the  present.  [Cokridffe,  J. — ^It  does  not 
recognise  the  common  law  power  of  the  Court,  but  of  the 
Judges  of  the  Court]  In  Archb.  Crown  PracL  347,  it  is 
said  of  this  writ,  *<The  writ  is  obtained  upon  affidavit, 
stating  the  facts  shewing  the  necessity  for  it,"  &c.  **  Upon 
this,  the  Court  in  Term  time  will  grant  a  rule,  or  a  Judge 
at  Chambers  in  Vacation  will  grant  his  fiat,  for  the 
writ"  (a).  [^CoUridget  J. — There  is  no  authority  cited  for 
that  position.] 


Coleridge,  J.,  (after  consulting  with  the  Crown  officer.) 
— The  usual  course,  I  am  informed,  is  to  apply  for  this  writ 
to  a  Judge  at  Chambers;  and  no  reason  has  been  offered 
why  the  ordinary  rule  should  be  departed  fix>m  on  the 
present  occasion.  The  application  must,  therefore,  be  re- 
fused ;  but  it  may  be  renewed  before  me  at  Chambers. 

Writ  refused 


(a)  See  Comer^s  Crown  Prac»  made  to  a  Judge  out  of  Court," 
tice,  p.  120,  where  it  is  said,  **  the  for  which  Oordom*s  eate,  2  M.  & 
application  for  the  writ  is  usually      S.  682,  is  cited. 
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JoNEB  V.  Harrison.  AprU  16. 

[In  the  Excbeqoer. 
Coram  Pollock^  C.  B.y  Parke,  B.,  and  Martin,  BJ] 

A  RULE  was  obtained  in  last  Term  to  rescind  an  order  Sect.  13  of  the 

13  &  14  Vict. 

made  by  Martin,  B.,  directing  the  Master  to  tax  the  plain-  o.  61— .which 
tiff's  costs  in  this  cause.  *°ff*^  ?**" '" 

ictiooB  in 

The  action,  which  was  in  debt,  had  been  commenced  by  ''Wch  the  tu- 

periop  Courts 

the  plaintiff,  who  resided  in  London,  to  recover  from  the  and  the  County 
defendant,  who  resided  at  Doncaster,  the  sum  of  12/.  13«.  concurrent 
for  goods  sold  and  delivered.     The  defendant,  afler  writ  ^""JJ^^®" 
but  before  declaration,  paid  to  the  plaintiff  122.  7^.,  and  I28th  section 
after  declaration  paid  into  Court  6^.,  together  with  }$.  for  c.  95,  or  which 
damages.     The  plaintiff  accepted  those  sums  in  satisfaction  he^  bronehr 
of  the  cause  of  action.     The  Master  refused  to  tax  the  l;  ^^  ^^?^. 

Court,  or  which 

plaintiff's  costs,  as  the  debt  recovered   was  under  2021 ;  were  removed 
and  the  latter  thereupon  applied  to  Martin,  B.,  for  an  tL  Court  or 
order  for  his  costs,  under  sect.  13  of  the  13  &  14  Vict.  ?®'^'^5?, 

May    airect 

c.  61  (a),  upon  the  ground  that  he  dwelt  more  than  twenty  '^•*  **»«  P^»>n- 

^   '^       *  "  •'    tiffshdl  re- 

cover his  costs 

(a)  Which  enacts,  ''that  if  in  entered  in  any  such  County  Court,  penitive,bat 

any  such  action,  whether  there  or  that  the  said  cause  was  re-  permissive  ^ 

be  a  Terdict  in  such  action  or  not,  moved  from  a  County  Court  by  Ju^^cMrt^^** 

the  plaintiff  shall  make  it  appear  certiorari,  then  and   in   any  of  jadge  a  dis- 

to  the  satisfaction  of  the  Court  in  such  cases  the  Court  in  which  cretionary 

which  such  action  was  brought,  the  said  action  is  brought,  or  the  ^^!!a,!^  f!^ 

or  to  the  satisfaction  of  a  Judge  ssid  Judge  at  Chambers,  may 

at  Chambers  upon  summons,  that  thereupon,  by  rule  or  order,  di- 

the  said  action  was  brought  for  a  rect  that  the  plaintiff  shall  re- 

canse  in  which  concurrent  juris-  cover  his  costs,  and  thereupon 

diction  is  given  to  the  superior  the  plaintiff  shall  have  the  same 

Courts  by  the  128th  section  of  judgment  to  recover  his  costs 

the*'  9  &  10  Vict.  c.  95,  *'  or  for  that  he  would  have  had  if  this 

which  no  plaint  could  have  been  act  had  not  been  passed." 
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miles  from  the  defendant  (a).  This  fisu^t  was  not  denied 
upon  the  hearing  of  the  summons  before  Martin^  B.,  but 
the  defendant's  attorney  proposed  to  shew  bj  affidavits  that 
the  case  was  one  in  which  a  Judge,  if  he  had  a  discretion, 
would  not  make  such  an  order.  Upon  its  being  intimated, 
however,  that  Williams^  J.,  had,  in  a  similar  case,  expressed 
an  opinion  that  the  statute  gave  the  Judge  no  discretion  to 
refuse  the  plaintiff  his  costs  in  any  of  the  cases  within  the 
13th  section,  he  refused  to  hear  the  affidavits,  and  made 
the  above  order,  but  stayed  execution  in  order  to  give  the 
defendant  time  to  apply  to  the  Court  to  rescind  the  order, 
if  the  act  was  permisrive  and  not  compulsory. 


BoviU  shewed  cause.  There  is  no  ground  for  rescinding 
the  order.  Under  the  9  &  10  Vict  c.  95,  s.  129,  the  de- 
fendant, in  order  to  deprive  the  plaintiff  of  costs^  was  obliged 
to  enter  a  suggestion ;  but  by  the  13  &  14  Vict  c.  61,  s.  1 1  {b\ 
this  is  no  longer  necessary,  and  the  plaintiff  is  in  all  cases 
deprived  of  his  costs  without  a  suggestion.  By  sect.  12  of  the 
last  mentioned  act,  however,  the  Judge  at  the  trial  of  the 
action  may  certify  to  entitle  the  plaintiff  to  costs ;  and  by 
sect  13  a  similar  power  is  given  to  the  Court  or  a  Judge  at 
Chambers.     That  section,  it  is  true,  states  that  upon  the 


(a)  See  9  &  10  Vict  c.  95.  s. 
128,  and  13  &  14  Vict  c.  61, 
8.  13. 

(6)  Which  enacts,  "  that  if  in 
any  action  commenced  after  the 
passing  of  this  act  in  any  of  her 
Majesty's  superior  Courts  of  re- 
cord, in  covenant,  debt,  detinue, 
or  assumpsit,  not  being  an  action 
for  breach  of  promise  of  marriage, 
the  plaintiff  shall  recover  a  sum 
not  exceeding  twenty  pounds ;  or 
if,  in  any  action  commenced  after 
the  passing  of  this  act  in  any  of 
her  Majestjr's  superior  Courts  of 
record,  in  trespass,  trover,  or  case, 
not  being  an  action  for  malicious 


prosecution,  or  for  libel,  or  for 
slander,  or  for  criminal  conver- 
sation, or  for  seduction,  the  plain- 
tiff shall  recover  a  sum  not  ex- 
ceeding five  pounds,  the  plaintiff 
shall  have  judgment  to  recover 
such  sum  only,  and  no  costs, 
except  in  the  cases  hereinafter 
provided,  and  except  in  the  case 
of  a  judgment  by  default;  and  it 
shall  not  be  necessary  to  enter 
any  suggestion  on  the  record  to 
deprive  such  plaintiff  of  costs,  nor 
shall  any  such  plaintiff  be  entitled 
to  costs  by  reason  of  any  privi- 
lege as  attorney  or  officer  of  such 
Court  or  otherwise." 
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necessary  ficts  being  proved  the  Judge  **  may'*  direct  that    ^  ^-^P' 
the  plaintiff  shall  recover  his  costs,  but  the  context  shews  — ' — 

_  vONBS 

that  the  word  **  may"  is  used  in  an  imperative,  and  not  in  a  v. 

permissive  sense,  for  sect  11  distinctly  enacts  in  what  cases 
a  plaintiff  shall  not  have  his  costs ;  and  as  sect.  13  directs 
in  what  cases  he  may  have  them,  the  latter  clause  must  be 
read  as  a  podtive  exception  engrafted  on  sect  11.  The  plain- 
tiff mnst,  in  compliance  with  sect.  13,  make  the  necessary 
(acts  appear  to  the  satis&ction  of  the  Judge ;  and  to  decide 
whether  those  ftcts  are  sufficiently  proved  the  Judge  has 
a  discretion.  But  when  those  facts  are  proved,  he  has 
no  discretion  as  to  whether  the  plaintiff  shall  have  his 
costs.  One  of  the  fiu^ts  which  entitles  a  plaintiff  to  an 
order  for  costs,  is  that  the  action  was  brought  for  a  cause 
''for  which  no  plaint  could  have  been  entered''  in  the 
Coon^  Court;  therefore  if  the  construction  which  the  de- 
fendant must  contend  for  be  correct,  a  Judge  might  in  his 
discretion  withhold  from  the  plaintiff  his  costs  in  a  case 
where  he  was  compelled  to  sue  in  the  superior  Court, — a 
power  which  it  is  very  improbable  the  Legislature  intended 
to  give.  By  construing  the  language  of  the  section  as 
compulsory,  a  plain  rule  is  laid  down  for  the  guidance  of 
the  Judges  on  all  occasions ;  but  if  it  be  held  to  ^ve  them 
a  discretion,  the  great  inconvenience  will  follow  that  they 
will  have  to  try  upon  affidavit  the  nature  of  the  case,  and 
the  conduct  of  the  parties  throughout  the  cause.  Words 
which  in  their  primary  sense  would  appear  to  give  only 
a  discretionary  power  have  often,  when  occurring  in  a 
statute,  been  construed  as  compulsory.  Thus,  in  Rex  v. 
Barlow  (a),  it  was  held,  that  the  13  &  14  Car.  2,  c.  12, 
8.  18,  which  enables  churchwardens  and  overseers  to 
make  a  rate  to  reimburse  constables,  must  be  construed 
as  compulsory,  although  the  words  there  used  are  ''  shall 
have  power ;"  and  the  Court  said,  that  ''  where  a  statute 
directs  the  doing  of  a  thing  for  the  sake  of  justice  or  the 

(a)  2  Salk.  609. 
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'^t«T/^'     public  good,  the  word  *may*  is  the  same  as  the  word 
— -j^ —  *  shall'"    [Pollock,  C.  B.— With  regard  to  the  obsenration 
V.  which  b  made  in  that  case  upon  the  stat  23  Hen.  6 — that 

the  enactment  that  the  sheriff  may  take  bail  must  be  con- 
strued as  shall — that  is  an  error,  which  appears  to  have 
crept  into  most  of  the  text  books.  I  once  had  occasion  to 
consult  the  Parliament  roll,  and  found  that  the  word  is  not 
^^may,"  but  ''shall'' (a).]  The  ground  and  reason  of  the 
decision  in  Rex  v.  Barlow  (6)— that  the  direction  of  the 
statute  is  for  the  sake  of  justice  or  public  good — is  clearly 
wide  enough  to  include  the  present  case.  The  words  ''  may 
assign,**  and  ''may  suggest,"  which  occur  in  the  8  &  9 
Wm.  3,  c.  11,  s.  8,  enabling  a  plaintiff  to  assign  several 
breaches  in  an  action  on  a  bond,  have  been  held  to  be 
compulsory ;  Roles  v.  Rosewell  (c) ;  Hardy  v.  Bern  (d), 
[Parke,  B. — The  word  "  may,"  when  used  in  that  statute, 
is  clearly  permissive.  It  is  not  meant  that  a  plaintiff  must 
assign  or  suggest  breaches,  but  a  power  is  given  to  him  to 
do  so;  and  if  he  intends  to  avail  himself  of  the  benefit 
provided  and  recover  for  several  breaches,  he  must  follow 
the  course  appointed  by  the  statute.  PoUock,  C.  B. — The 
word,  when  used  in  that  act,  is  no  more  compulsory  than  if 
it  were  said,  "if  you  wish  to  recover  a  debt,  you  must  bring 
an  action."]  In  Crisp  v.  Buvbury  (e),  l^indal,  C.  J.,  says, 
"  Where  the  object  and  intent  of  the  statute  manifi»dj 
requires  it,  words  that  appear  to  be  permissive  only,  shall  be 
construed  as  obligatory.^  [Parke,  B.,  referred  to  Bey,  v. 
IThe  THthe  Commissioners  for  England  and  Wales  (^f),  and 
the  cases  there  collected.] 

fV.  H.  Watson,  in  support  of  the  rule,  was  not  called  upon. 

(a)  The  word  is  "  leateronnty"  sods,"  &c. 

and  the  translation,  as  given  iu  (6)  2  Salk.  609. 

I^ffheai^s   Statutes,    is,    "  that  (o)  5  T.  R.  53S. 

the  said  sheriffs,  and  all  other  {d)  Ibid.  636. 

officers  and  ministers  aforesaid,  (e)  8  Bing.  394,  399. 

shaU  let  out  of  prison  all  manner  (/)  Mich.  Vac.  1S49,  Q.  B.i 

of  persons,"  &c.,  "  upon  reason-  19  Law  Jonrn.  Q.  B.  177. 
able  sureties  of  sufficient   per.> 
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Pollock,  C.  B. — The  correct  rule  for  construing  statutes     ^\^'f  ^' 

loo  1  • 

has  been  often  laid  down  by  this  Court,  namely,  that  we  ~ 


HiiaBisoN. 


JONBS 

are  to  construe  a  statute  according  to  its  plain  and  obvious  ^  «. 
meaning,  unless  any  manifest  injustice  or  absurdity  will 
ensue  from  such  a  construction.  The  provision  of  this 
statute  is,  that  in  certain  cases  the  Court  or  a  Judge  ^^may" 
direct  that  the  plaintiff  shall  recover  his  costs;  and  the  only 
question  which  we  have  to  decide  is,  what  is  the  meaning 
of  the  word  "may" — whether  it  means  that  a  Judge  may 
in  his  discretion  make  an  order,  or  abstain  from  making 
it,  as  he  thinks  fit ;  or  that  he  must  do  sa  K  it  had  been 
intended  that  the  provision  should  be  compulsory,  and  that 
be  must  make  an  order  in  all  cases,  the  Legislature  would 
not  have  made  the  order  of  a  Judge  necessary  to  give  a 
plaintiff  his  costs,  but  would  have  enacted  that  in  the  cases 
mentioned  in  the  section  in  question  a  plaintiff  should  be 
entitled  to  his  costs.  I  do  not  say  that  there  is  no  force 
in  Ifr.  Savings  argument,  that  this  construction  of  the 
provision  does  not  equally  apply  to  all  the  events  men- 
tioned in  the  earlier  part  of  the  section ;  but  with  reference 
to  the  matter  now  before  us  I  think  there  is  no  force  in  it. 
The  word  "  may^  appears  to  me  to  mean  that  the  Judge  is 
to  make  an  order,  or  not  make  it,  as  he  thinks  he  ought 
under  the  circumstances  of  each  case. 

Parke,  B. — I  am  of  the  same  opinion.  The  rule  which 
the  Courts  have  constantly  adopted  of  late  years  is,  that 
statutes  and  written  instruments  are  to  be  construed  ac- 
cording to  their  ordinary  grammatical  sense,  unless  the 
efiect  of  so  doing  is  to  lead  to  something  obviously  repug- 
nant to  the  intention  of  the  fiamers,  as  collected  from  other 
parts  of  it,  or  to  some  absurdity  or  inconvenience.  The 
word  here  used  is  ''may,"  which,  in  its  usual  acceptation,  is 
clearly  permissive,  and  not  compulsory;  and  I  can  only 
say  that  Mr.  BovilTs  argument,  which  is  certainly  entitled 
to  great  consideration,  has  not  led  my  mind  to  depart  from 
that  rule  in  the  present  case. 

VOL.  II.  T  L.  M.  &  p. 
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Martin^  B.  (a). — I  find  the  rule  mentioned  by  my  Bro- 
'  ther  Parke  laid  down  by  him  in  Beche  v.  Smiih  {b\  where 
he  says:  **It  is  a  very  useful  rule,  in  the  construction  of  a 
statute,  to  adhere  to  the  ordinary  meaning  of  the  words 
used,  and  to  the  grammatical  construction,  unless  that  is  at 
variance  with  the  intention  of  the  Legislature,  to  be  col- 
lected fix>m  the  statute  itself,  or  leads  to  any  manifest 
absurdity  or  repugnance,  in  which  case  the  language  may 
be  varied  or  modified  so  as  to  avoid  such  inconvenience, 
but  no  fiirther."    Now  I  apprehend  there  can  be  no  doubt 
but  that  the  word  ^*  may,**  in  its  ordinary  sense,  is  permis- 
sive ;  and  here  that  meaning  appears  to  me  not  to  be  repug- 
nant to  the  intention  of  the  statute,  but  to  effect  its  object 
The  Legislature,  intending  by  the  earlier  provision  to  dis- 
courage the  bringing  of  actions  in  the  superior  Courts  for 
claims  under  2021,  further  provided,  that  where  they  could 
be  brought  in  either  the  superior  Court  or  a  Coun^  Court, 
or  in  cases  where  no  action  could  be  brought  in  the  County 
Court,  then  the  plaintifi^  should  not  be  deprived  of  his  costs 
absolutely,  but  that  a  Judge  might,  if  the  circumstances  of 
the  case  should  in  his  opinion  justify  it,  make  an  order 
directing  that  the  plaintiff  should  have  his  cost&     If  the 
action  were  one  which  could  not  have  been  brought  in  the 
County  Court,  I  should  think  there  is  no  Judge  who  would 
not  make   the  order  when  applied  ta     In  making  the 
order  which  the  defendant  now  seeks  to  rescind,  I  acted, 
not  upon  my  own  judgment,  but  in  deference  to  an  opinion 
which  I  was  informed  had  been  expressed  by  WUUamSf  J. 
I  now  think  that  I  was  wrong  in  making  this  order. 


Rule  absolute. 

W  Piatt,  B.,  was  absent  (rem     from  the  language  used  byBw^ 
indisposition.  J.,  in  Warburton  v.  Lovd<md,  1 

(6)  2  M.  &  W.  1 9 1 , 1 95,  adopted      Hudson  &  Brooke  (Irish)  648. 
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Regina  V.  E.  L.  RiCHABi>8)  Esq.  jfprun. 

[Bail  Court,     Coram  Coleridge^ «/.] 

A   RULE  was  obtuned  in  Michaelmas   Term,   1850,  Where  the 
calling  upon  the  judge  of  the  County  Court  of  Shropshire,  countyCowu 
held  at  Oswestry,  to  shew  cause  why  a  writ  of  mandamus  "^^  "'*®^' 
should  not  issue  commanding  him  to  hear  and  adjudicate  summons, 
upon  a  claim  made  by  George  Harper  and  Richard  Parry  decides  against 
Jones  to  certain  goods  seized  under  an  execution  issued  ^egromiV^ 
out  of  the  said  County  Court  in  a  plaint  of  Dames  v.  that  the  notice 

•'  *  of  claim  18 

HMnmk  against  the  goods  of  Holbrook.  insufficient. 
The  following  fiurts  appeared  upon  the  affidavits.    The  issue  a  man- 
plaintiff  in  the  above  mentioned  plaint  having  recovered  ^^J^^ 
judirment  in  the  County  Court  for  the  amount  of  debt,  upon  the  claim. 

,  A  particular 

execution  was  issued,  and  on  the  31st  of  October,  1850,  of  the  grounds 
the  high  bailiff  seized  two  horses  and  other  chattels,  which  ^*^^7the 
Harper  and  Parry  Jones  claimed  as  their  property.     An  ^^^^ 
interpleader  summons  was  thereupon  issued,  directing  them  the  claimant 

,  _  by  an  inden* 

to  appear  and  state  their  claim  on  the  19th  of  November  ture,  &a,  of 
following.     On  the  13th  of  November,  they  sent  in  the  SI^ST 
particularB  of  their  claim,  in  pursuance  of  the  39th  rule  of  ^^."^^ 
the  rules  made  by  the  Judges  under  9  &  10  Vict  c.  95,  sets  forth  the 
8.  78,  in  the  following  fonn:  SZ^^** 

••  The  particulars  of  the  claim  made  by  us  and  mentioned  ^^^  ^^ 
in  the  interpleader  summons,'' &c.,  '^are  as  follows:  two  ^^*- 
horses,  two  collars,**  &c,  *^  which  were  seized  in  a  stable  at 
Bayley,  in  the  parish  of  Hordley,  in  the  county  of  Salop, 
on  the,"  &C.  ^The  ground  of  our  claim  to  the  said  two 
horses,"  &c.,  **  is,  that  they  were  assigned  to  us  by  an 
indenture  dated  the  28th  of  May,  1850,  and  made  between 
Thomas  Holbrook,  the  defendant  in  the  said  cause,  of  the 
one  part,  and  ourselves  of  the  other  part     Signed,"  &c. 

At   the  hearing  of  the  interpleader  summons,  Davies 
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objected  that  the  particular  did  not  sufficiently  set  out  the 
grounds  of  the  claim,  or  shew  a  bon&  fide  consideration  for 
making  the  deed ;  and  the  judge  decided  that  the  objection 
was  fatal.  He  thereupon  refused  to  hear  Harper  and  Parry 
Jones  in  support  of  their  claim,  and  made  an  order  adjudging 
the  goods  to  be  the  property  of  the  execution  creditor.  The 
goods  were  afterwards  sold  and  the  proceeds  paid  over  to 
him. 


Peacock^  on  behalf  of  the  judge  of  the  County  Court, 
now  shewed  cause.  The  main  question  ia,  whether  the 
particular  of  the  grounds  of  the  claim  was  sufiScient.  The 
39th  rule,  which  regulates  the  proceedings  on  interpleader 
summons  in  the  County  Court,  provides  that  **  the  claimant 
shall,  five  clear  days  before  the  day  on  which  the  summonses 
are  returnable,  deliver  to  the  sidd  officer,  or  leave  at  the 
office  of  the  clerk  of  the  Court,  a  particular  of  any  goods  or 
chattels  alleged  to  be  the  property  of  the  claimant,  and  the 
grounds  of  his  claim;"  but  the  particular  delivered  in  this 
case  merely  states  that  the  goods  were  assigned  to  the  claim- 
ants by  deed,  without  disclosing  under  what  circumstances, 
or  upon  what  consideration.  In  Beg.  v.  Chilton  (a),  the 
particular  of  the  grounds  of  claim  was  that  the  goods  are 
'^  my  property,  and  not  the  property  of  the  above-named 
defendant;"  and  that  particular  was  held  insufficient.  Lord 
Campbell^  C.  J.,  in  delivering  judgment,  said :  **  This  notice 
simply  states  that  the  goods  are  the  property  of  the  claimant, 
without  giving  any  grounds  of  claim  at  all.  The  object  in 
framing  the  rule  was,  to  enable  the  execution  creditor  to  meet 
fraudulent  attacks,  by  giving  him  the  means  of  knowing 
whether  the  claim  was  well  founded  or  not**  [ColeridgeyS* 
— That  case  was  very  different  from  the  present.  There, 
the  claimant,  in  saying  that  the  goods  were  his  property, 
merely  repeated  his  claim,  instead  of  explaining  it.     Here 

(a)  Since  reported,  15  Q.  B.  220.  Cited  nom.  Ex  parte  Ttamer, 
from  19  Law  Journ.  N.  S.,  Q.  B.  31S,  9. 


Reoina 

V. 

Richards. 
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he  says  he  claims  them  by  virtue  of  a  deed  of  assignment,     ^-  ^-  ^  ^• 

dated  such  a  day.]     He  ought  to  shew  on  the  face  of  his 

claim  that  there  was  a  consideration  for  the  deed,  so  as  to 

make  it  valid  against  creditors.    [Coleridge^  J. — Prima  facie 

a  deed  imports  consideration.  You  would  wish  the  claimant 

to  go  into  his  evidence.]     A  voluntary  deed  would  be  void 

by  the  13  Eliz.  c  5,  as  against  creditors.     {Coleridge^  J. — 

Whether  the  claim  is  a  valid  one  or  not  is  for  the  judge  to 

decide  after  hearing  the  parties.] 

Lu$h^  on  behalf  of  the  execution  creditor,  also  shewed 
cause.  The  execution  creditor  has  the  judgment  of  the 
County  Court  in  his  favour  that  the  goods  are  his  property ; 
they  have  been  sold  and  the  proceeds  paid  over  to  him,  and 
the  Court  will  not  now  review  that  decision.  [Coleridge^  J. — 
Is  not  this  case  like  those  where  the  sessions,  deciding  on  a 
preliminary  objection,  refuse  to  hear  an  appeal  ?]  In  those 
cases  neither  party  is  prejudiced  by  the  judgment  being 
reviewed ;  for  the  Court  below  has  made  no  order.  Here, 
however,  the  inferior  Court  has  adjudicated,  and  this  Court 
has  no  jurisdiction  to  interfere.  The  judges  of  the  inferior 
Courts  must  be  the  judges  of  the  compliance  or  non-com- 
pliance, in  each  particular  case,  with  their  own  rules  of 
practice,  and  the  statute  never  contemplated  an  appeal  from 
their  decision.  In  the  case  of  special  defences,  notice  thereof 
must  be  given  under  the  76th  section  of  the  9  &  1 0  Vict,  c  95 ; 
and  it  cannot  be  contended  that  the  superior  Courts  are  to 
sit  as  Courts  of  appeal  upon  the  decisions  of  the  County 
Court  Judges,  as  to  the  sufficiency  of  the  notice  of  defence  in 
each  particular  case.  [Coleridge^  J. — The  1 18th  section  says 
that  ^*the  judge  of  the  County  Court  shall  adjudicate  upon 
such  claim."  The  claimants  contend  that  here  the  judge 
has  not  adjudicated.  How  do  you  distinguish  this  case  in 
principle  fix>m  that  of  a  decision  of  the  sessions  upon  a 
notice  of  appeal  ?  This  Court  does  not  sit  to  try  appeals 
from  the  decision  of  the  sessions;  and  yet  if  the  sessiotivS 
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wrongly  decide  that  a  notice  of  appeal  is  insufficient,  and 
refuse  to  hear  the  appeal,  this  Court  will  set  them  right] 
In  such  cases  the  sessions  refuse  to  exercise  their  jurisdic- 
tion, and  this  Court  compels  them  to  do  so.  Here,  the 
County  Court  judge  has  adjudicated,  and  therefore  the 
Court  will  not  interfere  with  his  decision. 

But  further,  the  decision  of  the  judge  was  correct  The 
particular  of  claim  was  insufficient,  and  did  not  fulfil  the 
object  for  which,  according  to  Lord  CampbdVs  judgment 
in  Reg.  v.  Chilton  (a),  the  rule  was  framed.  It  should 
have  stated  whether  the  deed  was  made  for  a  valuable  con- 
sideration or  not,  and  in  what  character  the  claimants  took, 
whether  beneficially  or  as  trustees,  &a,  and  so  have  affi)ided 
the  execution  creditor  some  means  of  knowing  whether  the 
claim  was  well  founded  or  not  It  may  be  the  deed  is  a 
post-nuptial  settlement,  or  other  voluntary  deed,  <Hr  that  the 
claimants  take  under  it  merely  as  trustees. 


T.  JimeSf  in  support  of  the  rule.  The  particular  of  claim 
given  in  this  case  is  sufficient,  and  gives  all  the  information 
that  can  reasonably  be  required. 

With  regard  to  the  other  objection,  it  is  dear  that  the 
judge  has  refused  to  adjudicate  upon  the  claimants'  ri^t, 
and  therefore  this  Court  will  interfere  by  mandamus  to 
compel  him  to  do  so.  [He  was  then  stopped  by  the 
Court] 

CoLBRTOGE,  J. — There  is  a  well  known  principle  upon 
which  this  Court  interferes  with  the  decisions  of  inferior 
Courts.  K  the  latter  abstain  fix>m  exercising  their  jurisdic- 
tion, and  refuse  to  hear  a  matter  upon  the  ground  that  a 
preliminary  proceeding  has  not  been  taken,  this  Court  will 
interfere  to  set  them  right  This  is  perfectly  well  under- 
stood with  regard  to  Courts  of  quarter  sessions. 


Ca)  Since  reported,  15  Q.  B.  220.  Cited  from  19  Law  Joum.  N.  S., 
Q.  B.  318. 
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The  first  question  in  the  present  case  is,  whether  there     ^'  ^*  ^  ^^ 

has  been  an  adjudication  upon  the  merits,  or  a  refusal  to '- — 

adjudicate  in  consequence  of  a  preliminary  objection  having  «. 

been  sustained.  I  cannot  help  seeing  that  the  claimants  chabds. 
have  not  been  heard  in  support  of  their  claim,  and 
that  the  judge  refused  to  enter  upon  the  inquiry,  on  the 
ground  that  they  had  not  given  a  proper  particular  of  the 
grounds  of  their  claioL  Their  claim,  therefore,  has  not 
been  adjudicated  upon,  and  the  case  is  brought  within  the 
principle  above  alluded  to. 

The  question  then  is,  whether  the  particular  of  claim  is 
sufficient  I  confess  I  think  that  it  is.  The  £Eillacy  arises 
fiT>m  supposing  that  the  particular  must  shew  upon  the  face 
of  the  claim  a  good  ground  of  claim ;  but  that  is  not  so. 
The  party  must  state  a  sufficiently  specific  ground,  and  the 
judge  will  confine  him  to  that  and  decide  upon  its  validity. 
Here,  the  claimant  says,  I  claim  the  goods  by  virtue  of  a 
deed  of  assignment  of  such  a  date,  by  which  they  were 
assigned  to  me.  This  case,  therefore,  is  very  different  fix)m 
Beg.  V.  Chilton. 

It  was  objected  that  the  assignment  may  have  been  by  a 
voluntary  deed,  or  by  a  post-nuptial  settlement  It  may  be 
so,  and  it  may  be  firaudulent  as  against  creditors.  All  this 
may  be  true,  but  still  the  party  says,  this  deed  is  my  ground 
of  claim;  and  it  was  for  the  judge  to  adjudicate  upon  the 
claim  so  submitted  to  him.  The  rule,  therefore,  must  be 
made  absolute. 

Rule  absolute. 
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Apran,      In   the   Matter  of  Hunt   v.  The    Great    Northern 

Railway  Company. 

[BttU  Court.     Coram  Coleridge^  Jl] 
A  railway         WoRDSfFORTH  moved  for  a  writ  of  prohibition  to 

company, 

which  was  em-  the  judge  of  the  Bamet  County  Court  of  Hertfordshire,  to 
acTof  Par^a-    refrain  from  further  proceeding  in  a  plaint  of  Hunt  v.  The 
mZttL     Great  Northern  Railway  Company, 
charges  for  the      The  13  &  14  Vict  c  Ixi.  (local  and  personal,  public), 

converance  of  .  ., 

coal  aloDg  s.  12,  empowers  the  company  to  receive  any  rates,  tolls, 
in^dbg^'Sis  ^^^  chaiTges,  "not  exceeding,"  among  other  things,  "for 
SeraU^^  every  carriage,  ScL  per  mile;"  and  "for  all  coal,  slack, 
and  locomotive  cannel,"  &C.,  "passing  any  distance  exceeding  fifty  miles, 

DOwer  at  a  *  v 

certain  rate,  the  sum  of  f<f.  per  mile."  Sect  13  enacts,  that  "  with  respect 
tSn^ratoT'  ^®  ^^®  conveyance  of  goods  and  minerals,"  the  company 
tolls,  and         «  may  lawfully  demand  and  receive  as  their  maximum  rate 

charges"  "for  j  j 

viet^  car.  of  charge  for  the  conveyance  thereof  along  their  railways, 
to^nvej  the  including  the  tolls  for  the  use  of  the  railway,  and  waggons, 
^'h^tiff  iS*  or  trucks,  and  locomotive  power,  and  eveiy  expense  inci- 
with  coals,  dental  to  such  conveyance,  except  a  reasonable  sum  for 
the  charge  not  loading,  covering,  and   unloading,  and  for  delivery  and 


▼ejing  Se*"      collection,  and  any  other  services  incidental  to  the  business 
^°*di  •  *™^^    or  duty  of  a  carrier,"  &c.,  "  for  every  carriage,  \\(L  per 


tination,  but  mile ;"   and  "  for  all  coal,  cannel,"  &c.,  "  conveyed  any 

▼eying  them'  distance"  "  exceeding  twenty-four  miles,  \L  per  ton  per 

^"Jfplaint  ™^'®  ^^^  ^'^  whole  distance  travelled."    The  same  section 

having  been  provides,    that    "  the    following    ree:ulations    shall    apply 

commenced  in  ,  .  o         c?  rr  ^ 

the  County       to  such  maximum   rates  and   charges:" — "the   company 
injury  sus-        ^^  not  be  compelled  to  provide  waggons  or  carriages 

tained  by  such 

refusal,  Hdd, 

on  motion  for  a  prohibition,  that  the  ** title  to"  **  toll"  did  not  come  into  question  in  the  plaint, 

within  the  meanmg  of  the  9  &  10  Vict.  c.  95,  s.  58. 


Hunt 
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for  the  conveyance  of  coal,  cannel,**  &c     Sect.  16  requires     ^'Jj^lf  ^" 

the  company  to  provide  sufficient  locomotive  power,  "  and  " 

to  convey  all  merchandize,  articles,  empty  waggons,"  &c.  v. 

Hunt  sent  ten  trucks  laden  with  coal  to  the  company's  Noethbbn 
station  at  Peterborough,  to  be  conveyed  to  Potter's  Bar ;  ^^^^^^^  ^• 
but  the  company  refused  to  take  them  unless  the  charges 
for  their  conveyance,  including  21.  lOs.  for  the  reconvey- 
ance of  the  empty  trucks  to  Peterborough  at  the  rate  of 
4^.  per  mile  for  each  truck,  were  paid  in  advance.  Hunt 
tendered  the  amount  of  the  other  charges,  but  declined 
to  pay  the  sum  demanded  for  reconveyance;  and  the 
company  persbting  in  their  refusal  to  convey  his  trucks, 
he  brought  a  plaint  in  the  Bamet  County  Court  of  Hert- 
fordshire against  them  ^'for  loss  sustained  and  expenses 
incurred  by  delay  in  the  carriage  and  delivery"  of  his 
coals  from  Peterborough  to  Potter's  Bar,  "  and  for  the 
wrongful  refusal  by  the  defendants  to  carry  coals  on  their 
railway"  for  the  plaintiff. 

At  the  hearing  of  the  plaint,  on  the  24tb  of  last 
February,  the  above  facts  were  proved,  and  it  was  con- 
tended, on  behalf  of  Hunt,  that  the  words  for  "  every 
carriage"  in  the  company's  act  did  not  include  an  empty 
truck ;  but  that  even  if  it  did,  the  company  had  no  right 
to  demand  payment  of  it  in  advance.  On  the  part  of  the 
company  it  was  objected,  that  the  right  to  a  ''toll"  was 
in  question  within  the  meaning  of  the  58th  section  of  the 
9  &  10  Vict  c  95,  and  that  the  judge,  therefore,  had  no 
jurisdiction  to  entertain  the  plaint  The  judge,  after  taking 
time  to  consider  his  decision,  overruled  the  objection,  and 
gave  judgment  for  the  plaintiff  for  39L  I9s,  6(L  and  costs. 

Wordsworth.  The  question  in  this  case  depends  on  the 
construction  of  the  word  "toll"  in  the  58th  section  of  the 
9  &  10  Vict  c.  95,  and  in  the  13  &  14  Vict  c.  IxL  s.  13. 
The  first  mentioned  statute,  which  confers,  by  the  58th 
section,  a  general  jurisdiction  upon  the  County  Court  in 
all  ''  pleas  of  personal  actions  where  the  debt  or  damage 
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foiumt  11.     claimed"  is  not  more  than  20/L,  provides  that  it  ^^  shall  not 
-  have  cognizance  of  any  action"  ^^  in  which  the  title"  ^  to 


Hunt 
9.  any  toll,"  &&,  shall  be  in  question*    In  the  present  case, 

Noi^utN  ^®  ^^^  ^^  ^®  ^  ^^  ^^  ^  question  between  the  parties. 
RAn.wAYCo.  [Coleridge^  J.— The  contentbn  was  not  that  the  company 
had  no  right  to  a  toll  of  4^d  per  mile  for  an  empty  car- 
riage, but  that  such  a  toll  was  not  payable  in  this  particular 
case.  The  plaintiff  does  not  seem  to  have  disputed  the 
defendants'  right  to  the  toll,  but  only  their  right  to  demand 
it  in  advance,  and  that  surely  is  rather  a  question  as  to 
the  time  of  payment  than  of  the  right  to  the  toll]  It 
was  contended,  before  the  County  Court  Judge,  that  the 
word  <'  toir  in  the  58tii  section  of  9  &  10  Vict  c  95, 
had  a  difierent  signification  fix>m  the  same  word  when 
used  in  the  13  &  14  Vict  c  IxL  s.  13;  but  no  such  dis- 
tinction exists,  and  if  the  right  to  a  toll  under  the  13  &  14 
Vict  a  IxL  s.  13,  is  in  dispute,  the  case  fidls  within  the 
proviso  in  the  58th  section  of  the  9  &  10  Vict  c.  95,  which 
is  to  be  construed  in  favour  of  the  superior  Court,  and  the 
County  Court  Judge  has  no  jurisdiction  to  try  it 

Coleridge,  J, — ^I  am  far  fix>m  saying  that  the  judge  of 
the  County  Court  decided  the  question  before  him  co^ 
reedy,  but  I  express  no  opinion  upon  that  point  If  a 
second  action  were  to  be  brought  upon  similar  facts,  it 
would  probably  be  a  fit  case  to  remove  by  certiorari  for 
the  consideration  of  a  superior  Court 

But  the  question  I  have  now  to  decide  is  a  question  of 
jurisdiction  simply.  It  is  whether  the  tide  to  **  UHI^  really 
came  in  question  before  the  County  Court  Judge  on  the 
present  occasion.  Now,  it  seems  to  me  that  it  did  not, 
and  that  the  only  question  before  him  was,  whether  in  that 
particular  instance  the  liability  to  the  payment  of  the  toll 
was  made  out 

Nothing  can  be  more  distinct  from  a  right  to  a  toll,  than 
whether  a  particular  thing  comes  within  the  description  in 
a  statute  of  die  particular  goods  or  articles  subject  to  pay 


SA8TBB  TBRlf,   14  VICT. 

the  toIL  The  one  is  purely  a  question  of  title,  the  other 
of  construction  of  the  act  .of  Parliament 

It  was  not  disputed  that  the  company  had  a  right  to  a 
toll  of  4^  per  mile  upon  every  carriage.  The  only  ques- 
tion was,  whether  the  plaintiff's  empty  trucks  were  *'  car- 
riages" within  the  meaning  of  the  act  of  Parliament  The 
judge  had  no  jurisdiction  to  try  whether  the  company  had 
a  title  to  toll  on  carriages,  but  be  had  a  perfect  right  to  say 
whether  in  this  particular  case,  the  plaintiff's  truck  was  a 
^  carriage''  within  the  meaning  of  the  act  of  Parliament 

I  think,  therefore,  there  ought  to  be  no  rule. 
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Geeat 

Northern 

Railway  Ca 


Rule  refused  (a). 


(a)  See  the  foUowiog  case. 


Same  v.  Same. 


April  26. 


[In  the  Common  Pleas. 

Coram  Jermsy  C.  J^  Cresswell,  J.,  WUKamsy «/.,  and 

Talfourd,  J."] 

ByLES,  Seijt,  (with  whom  was  TFordstoorth),  on  a  Formirginal 
subsequent  day  renewed  the  motion  in  this  Court  The  ^^26^*  **^*' 
County  Court  had  no  jurisdiction  to  try  this  case,  for  the 
title  to  toll  comes  in  question  in  it  [CresstoeU,  J. — It  is  to 
be  obsenred  that  railway  companies  fill  two  characters. 
They  are  the  owners  of  a  common  road,  with  a  right  to 
levy  a  toll  on  all  who  travel  on  it ;  and  they  also  are  carriers, 
working  on  it  themselves,  and  taking  rates  as  carriers.  The 
act  gives  two  tables  of  charges  (a) ;  in  the  first,  '^  for  every 


(a)  Sects.  12  and  13. 
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Veium*  11.     carriage  3d  per  mile  ;*•  and,  in  the  second,  where  the  car- 
-  riage  is  carried  as  a  package,  "  \\d.  per  mile."    Under  the 


Hunt 

9.  first  head  the  owner  of  the  carriage  would  find  his  own 

NoRTHww  locomotive  power.]  The  dispute  between  the  parties  was 
Railway  Co.  as  to  the  plaintiff's  liability  to  pay  for  the  reconveyance  of 
the  empty  trucks.  [CressweUf  J. — That  is  not  a  toll ;  it  is 
a  sum  payable  for  the  locomotive  power.  It  is  not  payable 
to  the  company  as  the  proprietors  of  the  road,  but  as 
carriers.]  The  charge  is  made  for  travelling  on  the  line 
as  much  as  for  the  locomotive  power.  \CressweUy  J.^ 
The  rate  paid  to  the  company  as  carriers  includes  the  tolL] 
The  charge  in  question  is  a  ''toll"  within  the  definition  of 
that  word  given  in  the  Railway  Clauses  Consolidation  Act, 
8  &  9  Vict,  c  20,  s.  3  (a>  [WilKams,  J.— The  question  is, 
what  is  the  meaning  of  the  word  **  toll,"  not  in  that  act,  but 
in  the  County  Courts  AcL  It  cannot  be  intended  that  the 
Legislature  gave  a  special  meaning  to  the  word  in  the  latter 
act  because  it  did  so  in  the  former.] 

Jervis,  C.  J. — There  does  not  appear  to  have  been  any 
bona  fide  dispute  as  to  the  company's  right  to  demand  tolls ; 
and,  therefore,  it  is  not  a  case  for  a  prohibition. 

Cresswell,  J. — The  question  as  to  the  terms  upon 
which  the  company  are  to  carry  back  the  empty  carriages 
is,  no  doubt,  an  important  one ;  but  the  proper  course  is 
to  apply  for  a  certiorari,  not  a  prohibition. 

Williams,  J.,  and  Talfoitrd,  J.,  concurred. 

Rule  refused. 

(a)  "The  word  '  toll'  shall  in-  carriage,  goods,  merchandize,  ar- 

elude  any  rate  or  charge  or  other  tides,  matters,  or  things  conveyed 

payment  payable  under  the  spe-  on  the  railway." 
cial  act  for  any  passenger,  animal, 
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L,  M,  ^  P. 
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Doe  d.  Quinlan  v.  Roe.  Aprim. 

[In  the  Common  Pleas. 

Coram  Jervisy  C,  J.^  Cresswelly  J.y  WiUiams^  J.^  and 

Talfourd,  J.] 

J OYCE  moved  for  judgment  against  the  casual  ejector.  The  notice  to 
The  declaration  has  been  duly  served  upon  the  tenant  in  J^^'tJe 
possession^  but  the  notice  to  appear  was  not  signed.     He  ^fckrttion  in 
referred  to  Chit.  Archb.  921,  8th  ed«,  where  it  is  said,  that  need  not  be 
*'  perhaps  the  total  omission  of  either  name" — that  is,  of 
the  plaintiff  or  the  casual  ejector — ^^  would  be  of  no  con- 
sequence.** 


The  Court  held  the  notice  sufficient  (a). 


(a)  See  Hazlewood  d.  Price  v.  Thatcher,  3  T.  R.  351. 


Crosse  v.  Seaman.  May  2. 

[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.,  Cresswell,  J.,  ffUUams,  J.,  and 

Talfourd,  JI] 

1  HIS  was  an  action  of  debt,  to  recover  261  Is.  5d.  to  Where  the 
which  the  defendant  pleaded,   I.  except  as  to  7/.  I5s.,  exceeding  m, 
never  indebted;  2.  except  as  to  7i  15*.,  payment;  and  j^[*^"^ 
3.  as  to  7/1  15*.,  tender  and  payment  into  Court     The  amount  bj  a 

plea  of  tender 
of  part,  (which 

is  oanfened),  and  a  verdict  ii  found  for  the  plaintiff  for  the  reriduef  the  plaintiff  is  not  deprived 

of  his  costs  by  the  County  Courts  Acts  (a). 

(a)  See  Seaward  v.  Hopkins,  2  Doug.  448.    WaisUa  v.  AtHntom,  3  Bing.  289 ;  &  C  11  B. 
Moo.  14.     Dowuet  T.  Ba^,  I  H.  &  W.  649. 
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1851, 
Crosse 

V. 

Seaman. 


plaintiff  joined  issue  on  the  first  plea,  traversed  the  second, 
and  admitted  the  tender,  and  entered  a  notte  prosequi  as  to 
the  7L  15s.  The  cause  was  tried  before  Mauk,  J.,  at  the 
first  sittings  in  London,  in  this  Term,  when  the  plaintiff 
obtained  a  verdict  for  18L  6s.  5d* 


Brewer  now  moved  for  a  rule  to  enter  a  suggestion  upon 
the  roll  to  deprive  the  plaintiff  of  costs,  under  the  113tli 
section  of  the  10  &  11  Vict  c.  IzxL  (local  and  personBl 
public,  intituled,  "  An  Act  for  the  more  easy  recovery  of 
Small  Debts  and  Demands  within  the  Ci^  of  London  and 
the  liberties  thereof")  upon  an  affidavit,  which  stated  the 
above  &ctB,  and  negatived  the  exceptions  of  the  n2di 
section  of  the  act  in  question  (a).  It  is  subndtted  that 
the  plaintiff  is  not  entitled  to  his  costs,  as  the  verdict  was 
for  less  than  20L  In  Thimer  v.  Barry  (b\  the  debt  doe 
had  been  reduced  by  payment  before  action  to  less  than 


(a)  That  section  enacts,  ''  that 
all  actions  and  proceedings  which 
before  the  passing  of  this  act 
might  have  been  brought  in  any 
of  her  Majesty's  superior  Courts 
of  record,  where  the  plaintiff 
dwells  more  than  twenty  miles 
from  the  defendant,  or  where  any 
officer  of  the  Court  holden  under 
the  provisions  of  this  act  shall  he 
a  party,  except  in  respect  of  any 
claim  to  any  goods  and  chattels 
taken  in  execution  of  the  process 
of  the  Court,  or  the  proceeds  or 
value  thereof,  may  be  brought 
and  determined  in  any  such  su- 
perior Court,  at  the  election  of 
the  party  suing,  or  proceeding, 
as  if  this  act  had  not  been 
passed." 

Sect.  113  enacts,  ''that  if  any 
action  shall  be  commenced  after 
the  passing  of  this  act  in  any  of 
her  Majesty's  superior  Courts  of 


record,  for  any  cause  otfaer  than 
those  lastly  heranbefoie  sped- 
fied,  for  which  a  plaint  might 
have  been  entered  in  the  Court 
holden  under  the  provisions  of 
this  act,  and  a  verdict  shall  be 
found  for  the  plaintiff  for  a  sum 
not  more  than  twenty  poundfl,  if 
the  said  action  is  founded  on 
contract,  or  less  than  five  poundi, 
if  it  be  founded  on  tort,  the  said 
plaintiff  shall  have  judgment  to 
recover  such  sum  only,  and  no 
costs ;  and  if  a  verdict  shall  not 
be  found  for  the  plaintiff,  die 
defendant  shall  be  entitled  to  his 
costs,  as  between  attorney  and 
client,  unless  in  either  caae  tbt 
Judge  who  shall  try  the  cants 
shall  certify  on  the  back  of  the 
record  that  the  action  was  fit  to 
be  brought  in  such  supenor 
Court." 
(6)  1  L.  M.  &  P.  744. 


Seaman. 
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20i,  aod  as  the  plaintiff  recovered  less  than  that  amount,    ^'^-  ^  ^• 

the  Court  held  that  he  was  not  entitled  to  costs.     The  — ' — 

Crosse 

only  difference  between  that  case  and  the  present  isi,  that  ^  v, 
a  tender,  and  not  payment,  was  here  made  before  action. 
In  both  cases  the  sum  recovered  by  verdict  was  less  than 
20/.  [Cresswellf  J. — The  plaintiff  was  entitled,  at  the 
time  when  he  brought  the  action,  to  262.  For  that  sum 
he  could  not  have  sued  in  the  local  Court  (a).  The  action 
was,  therefore,  well  brought  in  this  Court.]  If  the  whole 
debt  had  been  tendered,  the  plaintiff  must  have  failed 
allogether.  [WUKamSf  J. — A  tender  is  not  a.  bar  to  an 
action  in  debt  or  assumpsit]  It  was  the  pluntiff's  duty 
to  accept  the  sum  tendered,  without  prejudice  to  his  claim 
fer  the  residue;  and  as  he  might  have  obtained  before 
action  brought,  the  sum  which  had  been  tendered  to  him, 
he  virtuaUy  recovered  by  the  action  only  18£  [Cress- 
well,  J. — How  does  this  case  differ  from  the  case  of  a 
set-off?  (V)  A  defendant  is  not  bound  to  plead  a  set-off, 
and  the  plaintiff  cannot  tell  whether  he  will  do  so  or  not 
So  here,  how  could  the  plaintiff  tell  that  you  intended  to 
plead  a  tender  ?] 

Jbbvis,  C.  J. — The  plaintiff  was  entitled  to  upwards  of 
iOLf  and  he  could  not  have  recovered  his  debt  in  the  local 
Coort, 

Cbesswsll,  J. — He  was  undoubtedly  entitled  to  26£, 
and  he  must  have  abandoned  the  excess  beyond  2021,  if  he 
had  sued  in  the  local  Court 


Feb  Cubiam. 


Rule  refused  (c). 


(a)  The  13  &  H  Vict.  c.  61,  6D.&L.683;  S. G. 7 G. B. 654 ; 

does  not  extend  the  jurisdiction  and  Bemoick  v.  Capper,  7  G.  B.  669. 

of    the   London    Small   Debts'  (c)  It  would  seem  that  if  the 

Doort  defendant's  argument  was  well 

(fii)  See  Woodkams  v.  Newmam,  founded,  this  application  was  un- 
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Vohime  II. 
1851. 


Seaman. 


necessary :  for  the  1  Ith  section  of 
the  13  &  14  Vict.  c.  61,  enacts, 
Crosse  "  that  if  in  any  action  commenced 
after  the  passing  of  this  act  in  any 
of  her  Majesty's  superior  Courts 
of  record,  in  covenant,"  &c.,  "  the 
plaintiff  shall  recover  a  sum  not 
exceeding  twenty  pounds,"  he 
'*  shall  have  judgment  to  recover 
such  sum  only,  and  no  costs,** 
except  in  the  cases  provided  by 
the  1 2th  &  13th  sections,  and  in 
cases  of  judgment  by  default; 
"  and  it  shall  not  be  necessary  to 
enter  any  suggestion  on  the  record 
to  deprive  such  plaintiff  of  costs/' 
This  enactment  would  seem  to 
apply  to  all  actions,  whether  the 
cause  of  action  be  one  for  which 
a  plaint  may  be  levied  in  the 
County  Courts,  or  in  the  London 
Court  It  seems,  in  effect,  a  re« 
peal,  pro  tanto,  of  the  Statute  of 
Gloucester  in  all  actions  cogni- 
zable by  the  County  Courts,  where 
the  sum  recovered  does  not  ex- 
ceed, in  contract,  20/.,  or,  in  tort, 
5/.  Notwithstanding  the  pro- 
vision, however,  that  the  entry  of 
a  suggestion  shall  not  be  neces- 
sary, a  state  of  circumstances  may 
be  suggested  in  which  some  entry 
upon,  or  on  the  back  of  the  record, 
may  be  necessary.  The  1 2th  sec- 


tion of  the  act  provides,  that  if 
the  Judge  "  shall  certify  on  the 
back  of  the  record  that  it  appeared 
to  him  at  the  trial  that  the  cause 
of  action  was  one  for  which  a 
plaint  could  not  have  been  en- 
tered in  any  such  County  Court 
as  aforesaid,"  **the  plaintiff  in 
such  case  shall  have  the  same 
judgment  to  recover  his  coets  that 
he  would  have  had  if  this  act  had 
not  been  passed;"  and  caaes may 
occur  where  the  cause  of  action 
is  one  for  which  a  plaint  might 
have  been  levied  io  the  Londim 
Court,  but  in  which  a  Judge  may 
certify  that  the  cause  of  action 
was  one  for  which  a  plunt  could 
not  have  been  brought  in  any 
County  Court   The  Judge's  cer- 
tificate would,  primA  facie,  en- 
title the  plaintiff  to  coeta  in  such 
a  case ;  and  yet  the  London  act 
provides  that  in  that  very  case  he 
shall  not  have  hia  costs.    Tlie 
entry  of  a  suggestion  on  the  roQ 
might  be  necessary  to  get  rid  d 
the  effect  of  the  certificate ;  bat 
if  the  provision  of  the  1  lib  sec- 
tion of  the  late  act,  that  it  shall 
not  be  necessary  to  enter  a  sug- 
gestion, applies  in  such  a  esi^ 
some  other  mode  of  giving  effect  to 
the  London  act  muat  be  adopted. 
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DeVANOQE  V.    BORTHWICK.  April  26. 

[In  the  Common  Plea& 

Coram  Jerrns,  C.  «/•»  Cresswelly «/.,  WiUiamSy «/.»  and 

Talfaurd,  J.] 

LJ  NTHANK  moved  for  a  rule  calling  on  the  defendant  where  acaos^ 
to  shew  cause  in  two  days  why  the  rule  for  a  special  jury  ^^\  at^e 
obtained  in  this  cause  by  the  defendant  should  not  be  dis-  fint  sittings 

...  .    .  *"*  Term,  and 

charged^  and  the  cause  tried  in  its  turn  at  the  second  sittings  a  special  jury 
in  this  Term  by  a  common  jury^  unless  the  defendant,  on  taincd  by  the 
or  before  the  30th  instant,  procured  the  special  jury  to  be  ^^l^^^^ 
nominated  and  struck*  of  delay,  the 

Court  granted 

The  following  &cts  appeared  upon  the  aflSdavit  in  sup-  a  rule  calling 
port  of  the  rule.     The  action  was  in  debt  to  recover  1242.  Su,e?on  the'' 
for  rent  of  apartments,  to  which  the  defendant  pleaded  the  ^^  ^7 
general  issue  and  payment;   and  issue  was  joined,  and  sittings, why 

the  SDecial 

notice  of  trial  given,  on  the  9th  of  April,  for  the  first  jury  rule 
sittings  in  Easter  Term  (April  24>   The  cause  was  entered  J^^aron^ 
on  the  23rd;  but  on  the  same  day  it  was  marked  as  a  that  day,  unless 

•'  hehadpre- 

special  jury  cause  by  the  defendant,  who  had  on  the  17th  viouslynomi- 
obtained  and  served  a  nile  for  a  special  jury,  with  an 
appointment  by  the  Master  to  attend  on  the  23rd  to  nomi- 
nate the  special  jury.  The  plaintiflTs  attorney  attended  at 
the  Master's  Office ;  but  he  was  there  informed  by  a  clerk 
of  the  defendant's  attorney,  that  the  latter  had  omitted  to 
give  the  undersheriff  notice  of  the  special  jury  rule.  The 
special  jury,  therefore,  was  not  nominated;  nor  did  the 
defendant  obtain  any  subsequent  appointment  for  nomi- 
nating and  striking  it  The  affidavit  stated  the  pleadings, 
and  averred  that  the  rule  had  been  obtained,  according  to 
the  deponent's  belief,  for  the  purpose  of  delay. 
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UnthanL     The  6  Geo.  4,  c.  50,  s.  30,  enacts^  that  it 
shall  be  lawful  for  the  superior  Courts,  upon  motion  by 
either  plaintiff  or  defendant,  **  to  order  and  appoint  a  special 
jury  to  be  struck  before  the  proper  oflBcer;"  **and  every 
jury  so  struck  shall  be  the  jury  returned  for  the  trial"  of 
the  cause.     Until,  however,  the  jury  is  struck,  the  Court, 
it  is  submitted,  has  power  over  its  own  rule,  and  will  deal 
with  it  as  justice  requires,  if  they  see  that  it  was  obtained 
for  the  purpose  of  delay.     \JermSi  C.  J. — Why  does  not 
the  plaintiff  proceed  to  nominate  the  jury  ?]     Not  having 
got  the  rule,  he  cannot  obtain  an  appointment  to  nominate 
from  the  Master,  or  serve  the  sheriff  with  a  copy  of  the 
rule  and  appointment  as  required  by  the  act      {Jervis^ 
C.  J. — Until  the  jury  have  been  nominated  and  struck, 
the  cause  may  be  tried  by  a  common  juiy.     WiUiamSy  J., 
referred  to  Dawson  v.  Smith  {ay\     The  defendant,  how- 
ever, may  get  the  juiy  struck  just  in  time  to  prevent  the 
cause  being  tried  by  a  common  jary,  and  then  it  must 
stand  over  to  the  sittings  after  Term.    [Williams,  J. — How 
would  the  plaintiff  be  prejudiced  if  a  rule  were  made  that 
the  cause  should  be  tried  by  a  common  juiy,  if  a  special 
jury  were  not  ready.     All  that  he  wants  is,  that  the  fiict 
of  there  being  a  special  jury  shall  not  throw  him  over  the 
next  sittings.]      Such  a  rule  would  not  be  a  sufficient 
pressure  upon  the  defendant  to  strike  early  enough  to  give 
time  for  summoning  the  special  jury.     The  jury  might  be 
struck  only  on  the  day  before  the  sittings, — too  late,  there- 
fore, to  procure  the  attendance  of  the  jurors — and  if  none 
were  in  attendance,  it  is  doubtful  whether  the  plaintiff  could 
pray  a  tales.     [Haldane  v  BeaucUrh  (b)  was  referred  ta] 


Jervis,  C.  J. — You  may  take  a  rule  to  shew  cause  why 
the  special  jury  should  not  be  set  aside  on  Tuesday  next, 
(April  29),  unless  the  defendant  shall,  on  or  befcH'e  Monday, 


(a)  1  L.,  M.  &P.  151. 

{b)  3  Exch.  658  :  S.  C.  6  D.  &  L.  642. 
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nominate  the  jury.  If  he  nominate  on  that  day,  you  can 
strike  on  the  following  day.  Let  the  rule  be  made  return- 
able peremptorily  on  Tuesday  morning  nexL 

Rule  accordingly  (a). 


(a)  No  cause  was  shewn ;  but 
on  Tuesday  the  24th,  Unthank 
informed  the  Court  that  a  notice 
had  been  serred  by  the  defendant 


at  ten  o'clock  on  Monday  even- 
ing, the  28th,  at  the  office  of  the 
plaintiflfs  attorney,  of  an  appoint- 
ment to  nominate  on  Tuesday. 


L.  M.  ^  P. 
185i. 

Devanogb 
borthwick. 


Ex  parte  Violett. 


April  26. 


[In  the  Common  Pleas. 


Coram  Jervis^  C.  J.,  Cresstoelly  J.,  Williams,  J.,  and 

Talfourd,  J.] 

1  HE  prisoner,  on  the  26th  of  October,  1850,  petitioned  An  order  of 
the  Court  for  the  relief  of  Insolvent  Debtors  for  his  dis-  Debtors' Court, 
chaiige,  under  the  1  &  2  Vict.  c.  110.     The  vesting  order  y"^*^  ^'^ 
was  made  on  the  28th  of  October,  and  the  petition  coming  c.  no,  ordered 
on  for  hearing  on  the  3rd  of  March,  1851,  the  Commis-  goner  should 
aoner   made   an  order    for   his  discharge,    the   material  ^to^n^S 
portions  of  which  were  as  follows : —  ^c^^»  ^'^^ 

*  four  oxce 


tions,  at  tne 

^*  It  is  adjudged  and  ordered  that  the  said  prisoner  shall  ^x^j^n^s, 
be  discharged  from  custody,  and  entitled  to  the  benefit  of  75)^®!^^^ 
the  said  act,  as  to  the  several  debts  and  sums  of  money  due,  to  the  four  last 

mentioned 

or  claimed  to  be  due,  on  the  28th  of  October,  1850,  being  debts,  con- 

tracted  by 
breach  of  trust, 
at  the  expiration  of  sixteen  calendar  months,  (under  sect.  78). 
Whether  the  latter  part  of  the  order  was  not  invalid,  on  the  ground  that  alier  making  the 
earlier  part,  the  Commissioner  was  functus  oflBcio,  qnaert  9 

Hddt  however,  that  eren  if  the  latter  fmrt  were  invalid,  as  the  prisoner  was  not  dischargfcd 
as  to  those  debts  bj  the  Insolvent  Debtors*  Court,  the  detainers  lodged  in  respect  of  them 
remained  m  foree,  and  the  prisoner  was  not  entitled  to  be  discharged  by  habeas  corpus. 

U  2 
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the  time  of  making  the"  vesting  order  **  from  the  said 
prisoner  to  the  several  persons  named  in  the  said  schedule 
as  creditors,  or  claiming  to  be  creditors  for  the  same  re- 
spectively, or  for  which  such  persons  gave  credit  to  the  said 
prisoner  before  the  said  time  of  making  such  vesting  order, 
and  which  were  not  then  payable,  and  as  to  the  claims  of 
All  other  persons  not  now  known  to  the  said  prisoner  who 
may  be  indorsees  or  holders  of  any  negotiable  security 
set  forth  in  the  said  schedule  so  sworn  to  as  aforesaid,  so 
soon  as  the  said  prisoner  shall  have  been  in  custody  at  the 
suit  of  one  or  more  of  the  persons  above  named,  for  the 
period  of  six  months,  to  be  computed  from  the  said  time 
of  making  such  vesting  order  as  aforesaid ;  except  as.  to 
a  certain  debt  of  350/.,  part  of  the  debt  of  586iL  12«.  due 
from  the  said  prisoner  to  Richard  Edols,*'  (and  three  other 
debts  of  100/.,  300/.,  and  480£  similarly  described.)  ''And 
forasmuch  as  it  appears  to  the  said  Court  that  the  said 
prisoner  hath  contracted  the  said  four  last  mentioned  debts 
severally  by  means  of  a  breach  of  trust,  it  Is  adjudged  and 
ordered  that  the  said  prisoner  shall  be  dischai]ged  from 
custody  and  entitled  to  the  benefit  of  the  said  act  as  to  the 
said  several  last  mentioned  debts,  so  soon  as  the  said 
prisoner  shall  have  been  in  custody  at  the  several  suits  of 
the  said  Richard  Edols,"  (and  three  others,)  **  creditors  for 
the  same  debts  respectively,  for  the  period  of  sixteen 
calendar  months,  to  be  computed  from  the  time  of  making 
such  vesting  order  as  aforesaid.*' 

By  the  Court, 
W.  J.  Law,  Commissioner. 


The  six  months  having  expired,  and  the  prisoner  being 
still  in  custody  under  detainers  at  the  suit  of  the  four 
excepted  creditors. 


Lush  moved  for  a  habeas  corpus  to  discharge  the  prisoner 
out  of  the  custody  of  the  keeper  of  the  Queen's  Prison. 
The  order,  so  far  as  relates  to  the  prisoner's  detention  f<Mr 
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sixteen  months,  is  bad.  The  76th  section  of  the  I  &  2  Vict. 
c.  110(a),  empowers  the  Commissioner  generally  to  dis- 
charge the  prisoner  "  forthwith,  or  so  soon  as  such  prisoner 
shall  have  been  in  custody  at  the  suit  of  one  or  more  of" 
the  creditors  '^  as  to  whose  debts  and  claims  such  discharge 
is  so  adjudicated,"  for  not  more  than  six  months.  The 
earlier  part  of  the  order  is  made  under  this  section.  The 
latter  portion  of  it,  however,  which  imposes  an  imprison- 
ment of  sixteen  months,  is  made  under  the  78th  section  (&), 
which  provides,  that  where  any  debts  have  been  contracted 
under  circumstances  there  enumerated,  the  Commissioner 
shall  discharge  the  prisoner  forthwith,  or  as  soon  as  the 
prisoner  shall  have  been  in  custody  for  not  more  than  two 
years.  The  Commissioner  had  no  power  to  make  an  order 
under  both  sections.  Having  exercised  the  power  given 
by  the  76th,  he  was  functus  oflScio;  and  his  order,  so  far  as 
it  depends  for  its  validity  upon  the  78  th  section,  is  void. 
Each  section,  in  enacting  that  the  prisoner  shall  be  dis- 
charged forthwith,  or  so  soon  as  he  shall  have  been  in 


Ex  parte 

ViOhtTT. 


(a)  1  &  2  Vict.  c.  1 10,  8.  76. 
'*  That  in  all  cases  where  no 
cause  shall  appear  to  the  con- 
trary it  shall  be  lawful  for  the 
said  Court,"  &c.,  **  according  as 
shall  seem  fit,  to  adjudge  that 
such  prisoner  shall  he  so  dis- 
charged, and  so  entitled  as  afore- 
said, forthwith,  or  so  soon  as  such 
prisoner  shall  have  been  in  cus- 
tody at  the  suit  of  one  or  more  of 
the  persons  as  to  whose  debts 
and  claims  such  discharge  is  so 
adjudicated,  for  such  period,**  &c., 
"  not  exceeding  six  months  in 
the  whole,  as  the  said  Court,"  &c., 
*'  shall  direct,  to  be  computed 
from  the  making  of  such  vesting 
order  as  aforesaid." 

(6)  Sect.  78.  '*  That  in  case  it 
shall  appear  to  the  said  Court,'' &c.. 


**  that  such  prisoner  shall  have 
contracted  any  of  his  or  her  debts 
fraudulently,  or  by  means  of  a 
breach  of  trust,"  &c.,  "then  it 
shall  be  lawful  for  such  Court," 
&c.,  "  to  adjudge  that  such  pri- 
soner shall  be  so  discharged,  and 
so  entitled  as  aforesidd,  forthwith, 
except  as  to  such  debt,"  &c. ; 
"  and  as  to  such  debt,"  &c.,  "  to 
adjudge  that  such  prisoner  shall 
be  so  discharged,  and  so  entitled 
as  aforesaid,  so  soon  as  he  shall 
have  been  in  custody,  at  the  suit 
of  the  person,"  &c.,  "  who  shall 
be  creditor,"  &c.,  **  for  the  same 
respectively,  for  a  period,"  &c., 
"  not  exceeding  two  years  in  the 
whole,  as  the  said  Court,"  &c., 
**  shall  direct,  to  be  computed  as 
aforesaid." 


*5.  . 


daic  the 


w — »>•* 


am   iezen  omxer 

]3    3UC 


aft 

wlwith^r  the  GunniiMumer  had  sitZHxicr  ai  icc  upiia  boch 
ih^  74ch  ml  rhe  T^di  jKt2ai]&.  ami  a?  j^iaScmDe.  as  to  a 
porrUm  o/  the  debca  in  dbe  schediile.  upon  :h£  TSdu  and 
fl*  f^  fh^  <'>*iw*r^,  u>  impoK  the  ixiirfier  penalties  provided 
fry  fh^  7^th  Map^oo  :  becaoee  tt  is  piaziL.  thac  as  to  the  four 
/f^f^*,  Af  aJI  fr»cnf«,  d;e  applicant  is  not  discbirged.  For 
rtf/*  M\'yt^\\^HUf^  fiays  that  be  shall  be  discharged  in  six 
ht^^Mvti  9m  fo  All  hill  debcfl  excepc  fiKir,  coacracted  by  breadi 
^4  fffmt.  tf  M  jAmn^  that  if  the  CommessioDer  had  only 
dt0  hhty^Hi  him  an  t/>  all  the  debts  except  foor,  and  not  as 
hf  lU^f0t  irtiTf  Oif,  origioal  detainers  remain.  I  apprehend, 
fhnt  it,  m^U'T  U,  entitle  •  penoD  to  be  dischaiged  from 
'  iM'^ljr,  till!  (Imc^Mrge  muit  be  entire. 
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Cresswell,  J. — I  entirely  agree.     It  is  impossible  to     ^  M.^  P. 

say  that  the  order  of  the  Commissionery  in  which  he  says,  — r 

**  I  do  not  discharge  you  as  to  debts  A.  B.  C.  and  D.,"  is      Vioi^ett. 
a  discharge  fix>m  those  debt& 

WiLLiAMSy  J. — It  is  impossible  to  say  that  the  Commis- 
sioner intended  to  disduu^  forthwith  as  to  the  four  debts ; 
and  I  am  at  a  loss  to  conceive  how  it  can  be  contended  that 
his  order  has  nevertheless  that  operation. 

Talfourd,  J.,  concurred* 

Rule  refused. 


•n  action 


Booth  v.  Clive.  Aprii23,2A, 

[In  the  Common  Pleas. 

Coram  Jertm^  C.  J.^  Cres9weU,  J.,  fFUUatnSf  X,  and 

Talfmrd,  J.'\ 

v/ASK    The  second  count  of  the  declaration  stated,  in 
that  at  the  time  of  the  grievance,  &c,  the  defendant  was  ?fi^°>^  ^^ 
the  judge  of  a  certain  inferior  Court  of  record,  to  wit.  County  Court 
the  Southwark  County  Court  of  Surrey,  in  which  Court  order  after 
a  judgment  had  been  recovered  against  the  plaintiff  in  a  ^^^y^^^ 
cause  of  Still  v.  Booth.     That  before,  &c.,  to  wit,  on  the  Tl?}  ?^  P^- 

'  hibition,  the 

26th  of  February,  1850,  a  writ  of  prohibition  had  been  Judge  at  the 
daly  issued  out  of  the  High  Court  of  Chancery,  prohibiting  jurv,  that  if 
the  judge,  clerk,  high  bailiff,  and  other  officers  of  the  said  ^fed^n°*he 

bona  fide  belief 
that  his  duty  made  it  incumbent  on  him  to  do  so  notwithstanding  the  prohibition,  the  act  must 
be  oontidered  as  **  done  m  pursuance  of*  the  County  Courts  Act  Ue  also  told  them  that 
the  defendant  *'  reasonabW'*  belieyed  it  was  his  duty  to  proceed,  if  he  believed  according  to  his 
leaaon,  as  oontradistinguisned  from  caprice. 

Hddt  no  misdirection. 

The  question  for  the  jury  in  such  a  case  is,  did  the  defendant  try  the  cause  properly,  believing 
thet  his  duly  as  judge  called  on  him  to  do  so  ? 
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County  Court  from  proceeding  upon  the  said  judgment ; 
which  said  writ  the  plaintiff  afterwards,  and  before,  &c.,  to 
wit,  on,  &C.,  caused  to  be  made  known  and  shewn  to  the 
defendant  as  judge  of  the  said  Court ;  and  it  then  became 
the  duty  of  the  defendant  as  such  judge,  to  refittin  from 
proceeding  upon  the  said  judgment,  according  to  the  tenor 
and  effect  of  the  said  writ  of  prohibition.  Averment,  that 
the  defendant  not  regarding  his  duty  in  that  behalf,  but  con- 
triving, &c.,  did  not  nor  would,  in  obedience  to  the  said  writ, 
refrain  from  proceeding  upon  the  said  judgment,  but  on  the 
contrary,  the  defendant,  as  judge  o^  &c.,  after  the  said  writ 
of  prohibition  had  been  made  known  and  shewn  to,  and  a 
copy  thereof  had  been  left  with  him,  as  judge  as  aforesaid, 
and  before  the  commencement  of  this  suit,  maliciously  and 
without  any  reasonable  and  probable  cause,  made  an  order 
founded  on  the  said  judgment,  that  the  plaintiff  should  be 
committed  for  the  term  of  one  calendar  month  to  the 
common  gaol,  at,  &c.,  for  neglecting  to  pay  2L  alleged  to 
be  due  by  the  plaintiff  in  respect  of  two  instalments  of  the 
debt  and  costs  recovered  by  the  said  judgment.  Whereby 
and  by  means  of  the  said  premises,  and  of  the  wroqgfol 
and  malicious  conduct  of  the  defendant  as  judge  as  afore* 
said,  the  plaintiff  was  imprisoned  and  detained  in  custody, 
to  wit,  in  the  said  gaol,  at,  &c.,  by  virtue  of  the  said  order, 
for  a  long  space  of  time,  to  wit,  &c.     To  the  damage,  &c. 

Plea,  inter  alia,  that  the  grievances  were  committed  after 
the  passing  of  the  9  &  10  Vict,  c  95,  and  were  done  in 
pursuance  of  the  said  act ;  and  that  no  notice  in  writing 
of  the  action,  and  of  the  cause  thereof,  was  given  to  the 
defendant  one  calendar  month  before  the  commencement 
of  the  action,  pursuant  to  the  statute  (a). 


(a)  The  138th  section  of  which 
enacts,  that  in  "  all  actions  and 
prosecutions  to  be  commenced 
against  any  person  for  anything 
done  in  pursuance  of  this  act," 


"  notice  in  writing  of  such  action, 
and  of  the  cause  thereof,  shall  be 
given  to  the  defendant  one  calen- 
dar month  at  least  before  the 
commencement  of  the  action." 
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Replication,    that    the    grievances   in   the    declaration     l,m.^p. 

mentioned  were  not,  nor  was  either  of  them,  done  in  — • — 

/  Booth 

parsoance  of  the  said  act  of  Parliament,  modo  et  forma.  e. 

Issue  thereon.  ^"''"• 

Upon  the  trial  before  Jervis,  C.  J.,  at  the  Middlesex 
sittings  after  last  Hilary  Term,  it  was  proved  that  Still  had 
recovered  judgment  in  the  Southwark  County  Court  against 
the  present  plaintiff,  for  the  payment  of  a  sum  of  money  by 
instalments;  and  that  the  plaintiff  having  been  summoned 
under  the  98th  section  of  the  9  &  10  Vict.  c.  95,  for  non- 
payment of  the  instalments,  served  the  defendant  with  a 
writ  of  prohibition  issuing  out  of  the  Petty  Bag  Office. 
The  defendant,  notwithstanding  the  writ,  proceeded  to 
bear  the  case,  and  committed  the  plaintiff  for  a  month  to 
Horsemonger  T^ane  Gaol.  In  summing  up  the  case,  **  the 
Lord  Chief  Justice  told  the  jury,  that  if  the  defendant,  in 
tiying  the  cause,  acted  under  the  bona  fide  belief  that  his 
duty,  as  judge  of  the  County  Court,  made  it  incumbent  on 
him  to  do  so,  notwithstanding  the  prohibition  issued  out  of 
the  Petty  Bag  Office,  the  act  done  by  him  must  be  con- 
sidered as  done  in  pursuance  of  the  County  Court  Act, 
and  that  he  was  entitled  to  notice  of  action.  And  being 
pressed  to  leave  to  the  jury  the  further  question  whether 
the  defendant  reasonably  believed  it  to  be  his  duty  to 
proceed,  he  told  them,  that  if  *  reasonably*  meant  anything 
eke  than,  in  good  fiiith,  it  meant  according  to  his  reason, 
as  contradbtinguished  from  caprice  (a)."  The  jury  found 
a  verdict  for  the  defendant,  but  assessed  the  damages  con- 
tingendy  at  40s.,  if  the  Court  should  be  of  opinion  that 
the  learned  Judge  had  misdirected  the  jury,  or  that  the 
act  complained  of  was  not  done  in  pursuance  of  the 
statute. 

Humfirey  (with  whom  was  Skinner)  now  moved  for  a 


(a)  This  statement  of  the  direction  of  the  learned  Judge  to  the 
jury  is  taken  from  the  judgment  of  the  Court. 
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new  trial,  on  the  ground  of  misdirection  (a).  The  question 
is,  whether  what  the  defendant  did,  in  hearing  the  case 
after  he  had  been  served  with  the  writ  of  prohibition,  was 
acting  '*  in  pursuance  of  the  act,"  within  the  meaning  of 
the  138th  section  of  the  9  &  10  Vict,  c  95.  [Jerms,  C.  J.— 
Those  words  must  be  construed  in  the  same  way  as  dmilar 
provisions  in  other  acts  have  been  construed.  These  enact- 
ments are  passed  to  protect,  under  certain  circumstances,  a 
person  who  has  done  something  which  he  had  no  right  to  da 
In  one  sense  of  the  words,  a  person  would  not  be  protected 
except  where  he  was  acting  rightly,  that  is,  where  he  needed 
no  protection.  WiUiams,  J. — ^The  defendant  had  a  duty  to 
perform  to  the  plaintiff  in  the  suit,  and  in  the  discharge  of 
that  duty  he  heard  the  suit  Ib  not  that  scHuething  **  done 
in  pursuance  of  this  act  ?"]  The  defendant  in  this  case 
was  a  lawyer,  and  must,  therefore,  have  been  aware  that  it 
was  his  duty  to  obey  the  writ  of  prdiibition.  That  writ, 
it  is  true,  was  afterwards  set  aside  on  the  ground  of  in- 
formality (6) ;  but  whether  it  was  regular  or  not,  it  was  the 
duty  of  the  judge  of  the  inferior  Court  to  obey  it.  [He 
referred  on  this  point  to  the  judgment  of  Lord  EUan,  in 
Ivesan  v.  Harris  (cY]  It  is  impossible  that  a  reasonable 
person  in  the  situation  of  the  defendant  would  have  acted 
as  he  did,  in  disobeying  the  prohibition ;  and,  if  so,  he  is 
not  entitled  to  the  protection  of  the  act.  For,  to  bring 
himself  within  it,  be  must  shew  not  only  that  he  acted 
honestly  and  in  the  bon&  fide  belief  that  he  was  acting 
rightly,  but  also  that  he  acted  reasonably,  that  is,  in  the 
same  way  as  a  man  with  an  average  amount  of  comaK)n 
sense,  in  the  same  position  in  life,  would  have  acted. 
That  is  the  effect  of  Hughes  v.  Buchland  (d),  where 
Parkcy  6.,  says,  ^^  a  party,  to  be  entitled  to  protection,  must 


(a)  Cre^sweU,  J.,  observed,  that 
if  any  rule  were  granted,  it  must 
be  to  enter  a  verdict  for  the  plain- 
tiff for  iOs.f  and  not  for  a  new 
trial.  He  referred  to  Morrish 
V.  Murrey,  13  M.  &  W.  52 ;  S.  C. 


2  D.  &  L.  199. 

(6)  See  SHU  v.  Booth,  1  L.,  M. 
&  P.  440. 

(c)  7  Ves.  251,254,5. 

(d)  15   M.    &   W.    346,    356; 
8.  C.  3  D.  &  L.  702. 
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9. 
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bond  fide  and  reasonably  believe  himself  to  be  authorised     ^  A'*  ir  P* 
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by  the  act;"  and  also,  ^Hhe  statute  extends  protection  to  ' 
all  who  bon&  fide  and  reasonably  believe  that  they  fill  the 
character,  and  are  authorised  to  act."  [fFilliamss  J. — In 
Ham  V.  Thombarouffh(a)y  the  word  "  reasonably"  is  omitted. 
Cresswellf  J. — *^  Reasonably*'  means  bona  fide  and  honestly; 
or,  at  all  events,  it  is  an  ingredient  towards  proving  good 
fiuth.  His  Lordship  referred  to  fVedffe  v.  Berkeley  {by] 
In  Hopkins  ▼•  Crowe  (c),  the  son  of  the  owner  of  a  horse 
gave  the  driver  into  custody  for  illtreating  it,  and  the  Court 
held  that  he  was  not  entitled  to  notice  of  action  under  the 
act  of  Parliament  under  which  he  had  purported  to  act 
(the  5  &  6  Wm.  4,  c  59),  as  the  owner  alone  was  autho- 
lised  to  apprehend  the  offender.  [Cresswelly  J. — The 
defendant  had  no  reasonable  ground  for  believing  himself 
to  be  the  owner  of  the  horse.  WUliamSy  J. — Horn  v. 
Tkamborough  is  precisely  the  other  way;  for  the  Court 
held,  that  a  person  who  was  not  the  ovmer  was  entitled  to 
notice  of  action  if  he  bona  fide  believed  himself  to  be  the 
owner.]  The  Court  of  Queen's  Bench,  in  Kine  v.  Emr^ 
shedid)  decided,  that  not  only  must  the  defendant  act  bona 
fide,  in  order  to  be  entitled  to  notice,  but  also  that  he  must 
have  reasonable  ground  for  believing  that  he  had  authority 
to  do  the  act.  The  Court,  after  stating  that  the  only 
qoestion  put  to  the  jury  was,  whether  the  defendant  had 
acted  bona  fide,  observes :  ^'  if  this  were  held  sufficient,  the 
Domerous  cases  in  which  the  Courts  have  required  that 
the  defendant's  belief  should  be  not  only  real,  but  reason- 
able, must  be  overruled.  And  general  bona  fides,  or  rather 
the  absence  of  proof  of  mala  fides,  would  mischievously 
lessen  the  obligation  which  parties,  invading  the  rights  of 
others,  are  under,  to  use  caution  in  their  proceedings.  We 
have  on  several  occasions  expressed  our  opinion  that  it  was 

(a)  3  Exch.  846 ;  S.  C.  6  D.      &  P.  605. 
fe  L.  651.  (c)  4A.  &E.  774. 

(6)  6  A.  &  £.  663  ;  S.  C.  1  N.  (d)  10  Q.  fi.  143,  151. 
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necessary  for  defendants  to  shew,  not  merely  that  vague 
opinion  of  their  own  power,  but  a  reasonable  convictioa 
that  they  were  enforcing  the  specific  provisions  of  the  law 
in  committing  the  grievance  complained  of"  The  question 
is,  whether  a  reasonable  man,  in  the  defendant*s  place, 
would  have  acted  as  the  defendant  did;  and  that  was  a 
question  which  should  have  been  left  to  the  jury.  [fFUr 
Uamsy  J.— -The  jury  then  would  have  been  called  upon  to 
decide  a  question  of  law ;  viz.,  whether  the  defendant  was, 
in  point  of  law,  right  in  disobeying  the  prohibition.]  Id 
an  action  against  a  bailee  for  the  loss  of  goods,  the  question 
for  the  jury  is,  whether  the  defendant  took  reasonable  care 
of  the  goods ;  that  is,  such  care  as  a  reasonable  man  in  his 
place  would  have  taken  of  them.  And  so  here,  it  was  for 
the  jury  to  say  whether  the  defendant  acted,  as  a  reasonable 
man,  possessing  that  knowledge  of  law  which  a  peisoa 
filling  his  office  must  be  presumed  to  possess,  would  have 
acted. 

But  further,  no  notice  of  action  was  necessary,  for  the 
defendant  had  no  jurisdiction  over  the  subject-matter,  the 
prohibition  having  taken  it  out  of  him.  [Jerms,  C.  J.^ 
Does  not  the  jurisdiction  remain,  although  he  is  forbidden 
to  act?  As  soon  as  a  procedendo  issues,  he  may  go  oo.] 
\Humfrey  referred  to  Mungeam  v.  WheatUy  (a),  and  Bevan 
v.  Prothesh  (ft>] 

Cur.  ado.  vuU. 


(yRESSWELL,  J.,  on  the  following  day,  delivered  the  judg- 
ment of  the  Court.  His  Lordship,  after  referring  to  the 
&ci8  of  the  case,  and  stating  the  direction  of  the  Lord 
Chief  Justice  (c),  proceeded  as  follows : — A  great  maoj 
cases  were  mentioned  yesterday  by  Mr.  Humfrty^  in  which 
the  right  to  notice  of  action  has  been  discussed ;  and,  at 


(a)  ^ft/e,  p.  155. 
(&)  2fiurr.  1151. 


(c)  See  on/e,  p.  285* 
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first  sight,  it  seems  difficult  to  reconcile  all  the  expressions    -^ ^*  *  ^' 

used  by  the  Judges  in  dealing  with  those  different  cases.  — — 

But,  upon  examination,  the  difficulty  is  rather  seeming  than        ^  v. 
real,  and  arises  from  the  circumstance  that  language,  used 
by  the  Judges  with  reference  to  the  particular  cases  then 
before  them,  has  been  afterwards  quoted  as  used  generally. 
Thus  in  some  cases  we  find  Judges  saying  that  the  party 
claiming  notice  of  action,  because  the  act  imputed  to  him 
was  done  in  a  particular  character,  or  in  the  exercise  of 
some  particular  authority,  did  such  act,  either  having  or 
not  having  reasonable  ground  for  believing  that  he]  filled 
that  character  or  had  that  authority ;  where  it  is  manifest 
that  the  meaning  of  the  words  used  by  them  is,  that  the 
party  must,  according  to  the  evidence,  be  assumed  to  have 
acted  under,  or  without,  the  bona  fide  belief  that  he  filled 
the  character,  or  had  the  authority  then  in  question.     In 
other  cases  the  Judges  have  said  that  the  real  question  is, 
whether  the  party  bona  fide  believed  so,   and  so  acted 
under  that  belief.     Now,  although  there  is  a  difference  in 
the  terms  used,  there  b  no  difference  in  the  principle  laid 
down  in   these  cases;    and  we  apprehend  that  the  true 
principle  by  which  we  must  be  guided  in  disposing  of  this 
application  is  this :  did  the  defendant  try  the  cause  honestly^ 
believing  that  his  duty  as  judge  under  the  County  Court 
Act  called  upon  him  to  do  so?     The  last  case  on  the 
subject,   Horn   v.   Thomborough  (a),    illustrates  the  view 
above  taken  of  the  whole  series  of  authorities.     There  a 
reversioner  caused  a  party  to  be  apprehended  under  the 
Malicious  Trespass  Act,  7  &  8  Geo.  4,  c  30.     Trespass 
was  brought  against  him,  and  he  pleaded  not  guilty  by 
statute.     No  notice  of  action  was  given.     The  Court  of 
Exchequer  held  that  he  was  entitled  to  notice  of  action, 
provided   he  bona  fide  believed  that  he  was  acting  in 
pursuance  of  the  statute,  which  is  strictly  in  accordance 
with  the  ruling  of  the  Lord  Chief  Justice  in  the  present 

(A)  3  Ezch.  S46. 
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-  Buckland  (a)  as  a  decision  that  the  protection  afforded  by 

the  statute  then  under  consideration  is  extended  to  all 

persons  who  have  a  bona  fide  belief  that  they  fill  the 

character  mentioned  in  the  statute,  and  act  bona  fide 

under  that  belief.     But  Hughes  ▼•  Buehland  was  pressed 

upon  us  by  Mr.  Humfrey^  as  an  authority  fi>r  holding  that 

bon&  fide  belief  will  not  suffice,  unless  it  is  founded  upon 

reasonable  grounds.     Lord  Cramoorth  in  his  judgment  (i) 

alludes  to  the  use  of  the  word  reasonable  in  the  former 

case,  and  explains  it  as  being  an  ingredient  in  enabling 

the  Court  to  arrive  at  a  conclusion  as  to  his  bona  fides; 

and  it  does  not  appear  to  have  been  used  in  any  sense  at 

variance  with  this  by  the  Court  of  Queen's  Bench  in  JSm 

V.  Evershed  (c\  The  defendant  there  was  tenant  of  a  house 

and  attorney  to  the  mortgagee,  and  he  gave  the  plaintiff 

into  custody  on  a  charge  of  wilfolly  damaging  the  house. 

The  learned  Judge  who  tried  the  cause  asked  the  juiy 

whether   defendant  acted  band  Jide   in  apprehending  As 

plaintiffs  or  whether  the  charge  was  colourdble.     They  found 

that  he  acted  bona  fide,  whereupon  the  Judge  directed  a 

nonsuit     The  Court,  in  giving  judgment  on  a  rule  for  a 

new  trial,  observe,  that  **  the  jury  were  asked  whether  the 

defendant  acted  bona  fide,  or  whether,  on  the  other  hand, 

his  proceeding  was  malicious  and  colourable,  no  question 

having  been  put  to  them  as  to  his  being  the  servant  of  or 

having  authority  firom  the  mortgagee,  or  reasonably  believing 

himself  to  be  in  either  of  those  positions ;"  and  ultimately 

the  Court  held,  that  *^  they  should  have  been  asked,  not 

only  as  to  the  bona  fides  of  the  defendant,  but  as  to  his 

reasonable  belief  that  he  was  servant  of  or  had  the  authority 

of  the  mortgagee."    Now,  the  bona  fides  there  meant  is 

the  bona  fides  upon  which  the  jury  had  been  asked  their 

opinion,  viz.,  whether  it  was  an  honest  charge,  as  opposed 

(o)  15  M.  &  W.  346.  3  Exch.  846,  860. 

(6)  In  Ham  v.  Thombortmgh,  (c)  10  Q.  B.  143,  151. 
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a  colourable  charge ;  and  the  reasonable  belief  afterwards    ^'.^^.f  ^' 
entioned  is  equivalent  to  bona  fide  belief  that  he  was  ' 


Clivb. 
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nrant  or  had  authority.     And  this  makes  the  case  con-       ^  v. 

(tent  with  the  opinion  of  the  Court  of  Exchequer  in 

am  v.  Thombarauffh  (a),  and  with  many  earlier  decisions^ 

ich  as  Wedge  v.  Berkeley  (b).     The  case  of  Hopkins  v. 

rowe  (c)  is  not  at  variance  with  this  view  of  the  subject. 

he  5  &  6  Wm.  4,  c  59^  gave  authority  to  the  owner  of 

horee  to  give  in  charge  a  person  guilty  of  cruelty  towards 

.   Hie  defendant  was  the  son  of  the  owner  of  a  horse  that 

id  been  Ul  used,  and  gave  the  plaintiff  in  charge.     It  was 

M.  that  he  most  be  taken  to  know  the  law,  viz.,  that  the 

mer  vras  the  party  authorized,  and  that  he  had  not,  and 

»iild  not  have,  any  reasonable  ground  for  believing  himself 

mer,  and,  therefore,  was  not  protected.  There  the  absence 

'  all  reasonable  ground  for  such  belief  was  a  sufficient 

oond  for  holding  that  he  did  not  act  under  that  belief; 

id  a  bona  fide  belief  of  that  was  necessary  to  give  him 

e  statutory  protection.     We  therefore   think   that   the 

rection  of  the  Lord  Chief  Justice  was  right,  and  ought 

It  to  be  disturbed;  and  the  plaintiff  can  have  no  rule. 

Rule  refused. 


(a)  3  Exch.  846.  (c)  4  A.  &  £.  774. 

(6)  6  A.  &  £.  663. 
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AprU  27.  RbGINA  V.  The   RbOORDER  OF   DSRBY. 

[Bait  Court     Coram  Wightman.  J.'\ 
The  rale  tliat    j\  RULE  absolute  for  a  mandamus  to  hear  an  appeal 

a  party  wlio  ,  .  .  r  »»  m.     d 

unsttccefifully  having  been  granted  in  this  case,  (see  Beg.  ▼•   The  ae- 

S!TSii.~^*  c(^rder  of  Derby  (a),)  and  the  writ  having  been  issued  and 

riSuhe  ^  obeyed,  a  rule  was  obtained  in  last  Hilary  Term,  calling 

dedsionof  upon  the  churchwardens  and  overseers  of  the  parish  of 

Court,  must  St.  Werburgh,  in  the  borough  of  Derby,  the  respondents 

omdmie?b7  ^"  ^^®  appeal,  to  shew  cause  why  they  should  not  pay  to 

the  mandamus,  ^hg  churchwardens  and  overseers  of  the  parish  of  Ibstock, 

appliet  to  a  i  ^   v 

party  shewing    in  the  county  of  Lincoln,  the  appellants,  the  costs  of  toe 
first  instance,     application  for  the  writ,  of  the  vrrit  itself,  and  of  the 
present  rule. 

It  appeared  that  the  respondents  having  raised  the 
objection  at  the  sessions,  had  shewn  cause  agunst  the 
nile  for  a  mandamus  in  the  first  instance  to  save  expense, 
and  had  also  joined  the  appellants  in  an  application  to 
the  Recorder  for  his  consent  to  this  course,  which  be 
gave. 

Boden  shewed  cause.  The  respondents  have  done  all 
in  their  power  to  save  expense.  Where  cause  is  shewn 
in  the  first  instance  on  the  civil  side  of  the  Court,  the 
practice  is  that  each  party  pays  his  own  costs.  The  rule  is 
so  laid  down  in  Lush's  Practice^  p.  770.  As  the  respondents, 
if  they  had  succeeded  in  their  opposition  to  the  rule,  would 
not  have  been  entitled  to  costs,  so,  having  failed,  they  ought 
not  to  be  compelled  to  pay  them.  [Wightman,  J. — I  am 
informed  by  the  Master  that  such  a  rule  did  at  one  time 

(a)  I  L.,  M.  &  P.  657. 
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obtain  on  the  civil  side,  and  has  since  been  frequently     ^'J^kf  ^' 

broken  through ;  but  that  it  never  had  any  existence  on  — ' — 

the  Crown  side.     Besides,  here  the  ground  of  the  applica-  v. 

tion  is,  that  the  respondents  have  rendered  the  mandamus       Dbbby. 
necessary.]   According  to  the  recent  cases  in  this  Court  (a), 
if  the  respondents  had  merely  lain  by  and  suffered  the 
appellants  to  incur  what  would  have  proved  heavier  coats, 
they  would  not  have  been  liable. 

WUhnore^  in  support  of  the  rule,  was  not  called  upon. 

WiGHTMAN,  J. — The  respondents  do  their  best  to  resist 
the  mandamus  being  issued,  and  having  fi&iled,  they  now 
ask  to  be  excused  from  the  ordinary  liability  of  an  unsuc- 
cessfril  party,  because  they  might  have  put  the  appellants 
to  more  costs  than  they  have  done.  The  answer  only  goes 
to  the  amount,  and  they  will  have  the  full  benefit  of  it,  in 
having  less  costs  to  pay.     The  rule  must  be  absolute. 

Rule  absolute. 

(a)  See  Reg.  v.  Justices  qf  Cumberkmd,  and  Reg.  v.  JusHces  qf  Ltm- 
caskire,  6  D.  &  L.  430. 
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April  2S.  MUIRHEAD  V.   EVANS. 

[lu  the  Exchequer. 

Coram  Pollock,  C.  B.,  Parke,  5.,  jRfa«,  J?-,  and 

Martin,  5.] 

On  the  trial  1.  •  ALLEN  moved,  on  behalf  of  the  defendant,  for  a 
jury  causeat     Venire  de  novo,  upon  the  ground  that  there  had  been  a 

nisi  priag,  it       niis-trial 
being  dis- 
covered, after        The  cause  came  on  for  trial  at  the  last  assizes  held  at 

case  bad  com-  Presteign,  before  Williams,  J.,  and  a  special  jury.  After 
the!!!riere''  the  plaintiff's  counsel  had  stated  his  case  and  called  the 
thirteen  iury-     fi^st  witness,  the  attention  of  the  learned  Judee  was  called 

men  m  the  ... 

box,  the  Judge  to  the  fact  that  there  were  thirteen  jurymen  in  the  box. 

them,  and  di-  His  Lordship  suggested,  that  by  consent  of  the  parties, 

twdveofVhem  °"^  ^^  ^^^  J^'T  should  retire;    but  the  counsel  for  the 

'^Ti!!!f  **!i'®'  defendant   refusing  to  agree,   the  cause   was  adjourned; 

caiieci  and  ^  ^  .        ^    • 

sworn,  which  and  upon  its  being  called  on  the  next  day,  the  Judge 
defendant's  discharged  the  thirteen  jurymen  who  had  been  sworn,  and 
counsel  pro-      directed  that  twelve  of  them  should  be  recalled  and  swoni. 

tested  against 

this  course.       The  defendant's  counsel  protested  against  thb  course,  and 

and  withdrew 

from  the  cause,  withdrew  from  the  cause,  which  was  then  taken  as  unde- 
uken  u^'l""'  fended,  and  a  verdict  found  for  the  pkintiff. 

defended,  and 
a  verdict  found 

for  plaintiff.  T.  Allen,     There  has  been  a  mis-trial,  as  the  jury  who 

refused  to  set  ^^^^  ^^^  swom  to  try  the  cause  did  not  in  &ct  try  it 

MfdriwiT  ^^  J^'y  ^^^^S  ^^^®  swom,  the  Judge  had  no  power  to 

award  a  venire  discharge  them.     [Pollock,  C.  B. — The  thirteen  jurymen 

de  novo,  inas-  ,  ,  ,  .  . 

much  as  the      having  been  sworn,  but  not  having  given  their  verdict,  it 

Judge  who 

tried  the  cause 

was  correct  in  treating  the  proceedings  with  thirteen  jurymen  as  a  nullity,  and  in  disdiargiog 

them  as  soon  as  the  error  was  discovered.     Per  Parke^  B If  the  juryman  last  called  coiiM 

have  been  ascertained,  the  Judge  should  have  directed  him  to  leave  the  box,  and  have  continiied 
the  trial  with  the  remaining  twelve. 


BA8TER  TERM,    14   VICT.  295 

was  sanely  competent  for  the  Judge  to  select  twelve  of     L.M.^  P. 

J  Ot>  1  • 


MniBHEAD 
9. 


them  to  try  the  cause.  Suppose  the  cause  of  A.  v.  B.  were 
called  on  by  mistake  for  X.  v.  Y.,  and  the  jury  were  sworn, 
the  Judge  might  then  say  that  there  having  been  a  mistake,  Evans. 
the  proper  jury  should  be  called.]  The  Judge  has  no 
power  to  dischaige  a  jury  when  once  they  are  sworn  to  try 
a  cause.  The  6  Geo.  4,  c.  60,  sect  26,  after  directing  how 
the  jury  shall  be  drawn,  provides,  that  the  twelve  men  "  so 
first  drawn  and  appearing,  and  approved  as  indifferent, 
their  names  being  marked  m  the  panel,  and  they  being 
sworn,  shall  be  the  jury  to  try  the  issue,  and  the  names  of 
the  men  so  drawn  and  sworn  shall  be  kept  apart  by  them- 
nehres  until  such  jury  shall  have  given  in  their  verdict" 
So  that  until  they  have  tried  the  cause,  they  cannot  be 
discharged*  It  may  be  contended,  moreover,  that  a  trial 
bj  thirteen  jurymen  would  not  be  a  nullity.  By  the 
32  Hen.  8,  c.  30,  s.  1,  it  is  provided,  that  '*  if  any  issue  be 
tried  by  the  oath  of  twelve  or  more  indifferent  men,  for 
the  party  plaintiff  or  demandant,  or  for  the  party  of  the 
tenant  or  defendant,  in  any  manner  of  action  or  suit  at  the 
common  law  of  this  realm,  in  any  of  the  King's  Courts  of 
record,"  *^  then  the  justice  or  justices  by  whom  judgment 
thereof  ought  to  be  given,  shall  proceed  and  give  judgment 
in  the  same;  any  mispleading,  lack  of  colour,  insufficient 
pleading  or  jeo&il,  or  any  miscontinuance  or  discontinuance, 
or  misconveying  of  process,  mi^oining  of  the  issue,  lack  of 
warrant  of  attorney  for  the  party  against  whom  the  same  issue 
shall  happen  to  be  tried,  or  any  other  default  or  negligence 
of  any  of  the  parties,  their  counsellors  or  attorneys,  had 
or  made  to  the  contrary  notwithstanding."  [Martin^  B. — 
That  act  does  not  apply  here.  The  only  effect  of  it  is, 
that  where  a  trial  takes  place  before  a  jury  of  a  proper 
number,  no  previous  mistake  shall  affect  the  validity  of 
the  proceedings.  Pollock,  C.  B. — Suppose  the  trial  had 
commenced  with  eleven  jurymen,  the  cases  shew  that 
that  would  have  been  a  mis-trial,  if  the  objection  were 
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Volmme  il 
1851. 

muibheao 
Evans. 


taken  before  verdict.]  In  Came  v.  NicoU  (a),  which  was 
a  trial  of  a  writ  of  right,  one  of  the  four  knights  who  had 
been  sworn  did  not  appear,  and  the  Court  said  that  the 
trial  could  not  proceed,  as  the  law  required  four  knights  to 
be  present  to  elect  the  twelve  triers,  and  the  cause  was 
adjourned. '  In  Dovey  v.  Hobson  (6),  a  person  who  was  not 
summoned  having  been  sworn  on  the  jury,  and  having 
joined  in  giving  the  verdict,  a  venire  de  novo  vras  granted. 
That  case  was  decided  upon  the  authority  of  Norman  v. 
Beamont  (c).  [PoUoch^  C.  B. — Suppose  such  a  mistake  is 
found  out  just  as  the  pleadings  are  being  opened  7]  The 
Judge  should  then  postpone  the  trial,  as  was  done  in  Came 
V.  NicoU.  [Parke,  B. — That  would  not  be  to  execute  the 
writ  of  nisi  prius.  In  Came  v.  NicoU  the  trial  could  not 
proceed  because  there  were  not  enough  knights.]  Here 
the  cause  may  not  have  been  tried  by  the  twelve  men  first 
called,  as  the  statute  directs,  for  it  is  not  known  which 
of  the  thirteen  was  rejected.  [Parke,  B. — Does  your  affi- 
davit state  that  the  twelve  jurors  called  and  sworn  on  the 
second  day  were  not  the  twelve  who  were  first  called  on 
the  first  day  ?]  Na  [Parke,  B. — ^Then  I  think  we  ought 
not  to  relieve  you.] 


PoLLOCiL,  C.  B. — There  must  be  no  rule.  It  appears 
that  a  special  jury  had  been  summoned  and  sworn,  and 
when  the  cause  had  been  called  on  and  the  trial  had 
commenced,  it  was  found  that  there  were  thirteen  juiy- 
men  in  the  box,  so  that  there  was  an  irregularity  which, 
if  not  discovered,  would  form  a  good  ground  for  granting  a 
new  trial.  Now,  when  proceedings  are  null  and  void  by 
reason  of  some  irregularity,  one  mode  of  setting  them  right 
is  to  treat  the  irregular  proceedings,  when  discovered,  as 
such,  and  to  continue  as  if  they  had  not  occurred,  upon  the 
same  principle  as  when  such  proceedings  come  before  the 


(a)  3  Dowl.  115. 

(6)  6  Taunt.  460 ;  S.  C.  2  Marsh.  460. 


(c)  WiUei,  484. 


Evans. 
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Court  we  set  them  aside.    I  at  first  doubted  whether  the     l.m.^  P. 
proper  course  to  have  pursued  in  the  present  case  was '■ — 

J.  11.1.  .1  MUIRHEAD 

not  to  du*ect  the  thirteenth  juryman  to  retire,  but  per-  _  9. 
haps  the  Judge  could  not  have  discovered  which  was  the 
thirteenth ;  and,  therefore,  I  think  the  course  pursued  by 
my  Brother  WilUams  was  right.  He  was  bound  to  execute 
the  writ  of  nisi  prius,  and  not  postpone  the  trial  of  the 
cause. 

Parke,  B. — I  am  of  the  same  opinion.  When  an  error 
is  discovered  in  the  proceedings  of  a  trial,  I  think  the 
proper  course  is  to  treat  it  as  a  nullity.  As  in  the 
present  case  the  thirteenth  juryman  could  not  be  dis- 
covered, he  could  not  be  turned  out  Then  there  were 
two  courses  which  might  have  been  pursued  by  the 
learned  Judge ;  one,  to  go  on  and  try  the  cause,  in  which 
case  there  must  have  been  a  new  trial,  as  the  proceedings 
would  have  been  irregular;  the  other  was  to  treat  the  first 
proceeding  as  a  nullity,  and  call  the  jury  again.  That 
was  done,  and,  I  think,  correctly.  At  the  same  time,  if 
the  thirteenth  juryman  could  have  been  discovered  on  the 
first  day,  I  think  the  proper  course  would  have  been  to 
send  him  from  the  box,  and  try  with  the  twelve  first  called. 

Platt,  B.,  concurred. 

Martin,  B. — I  quite  agree.  Mr.  AUen  may,  if  he 
pleases,  go  for  redress  to  a  Court  of  error,  and  probably  he 
will  find  a  remedy  there ;  but  1  do  not  think  we  ought  to 
interfere,  as  the  Judge  was  quite  right  in  doing  as  he  did 
as  soon  as  he  found  out  that  an  irregularity  had  been 
committed. 

Rule  refused. 
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1851. 


4prt/30. 


Cox  V.  Pritchabd. 


The  Court 
refused  to 
discbarge  out 
of  custody  a 
defendant  who 
was  detained 
npon  final 
process,  on 
the  ground  of 
the  death  of 
the  plaintiff, 
where  the 
latter  bad 
left  children, 
and  his  at- 
tome^rs,  who 
claimed  to 
have  a  special 
lien  upon  Uie 
judgment, 
stated  their 
intention  to 
take  out  ad- 
ministration. 


[  j?at7  Court.     Coram  Coleridge^  Jl] 

JL  HIS  was  a  rule  calling  upon  the  plaintiff,  upon  notice 
to  be  given  to  his  late  attomeys,  to  shew  caose  why  the 
defendant  should  not  be  discharged  out  of  the  custody  of 
the  sherifis  of  London. 

Judgment  was  signed  in  the  above  action  on  the  3rd  of 
August,  1847,  for  a  sum  of  420/1  Proceedings  in  out- 
lawry were  afterwards  taken  against  the  defendant,  and 
on  the  1st  of  June,  1848,  he  was  outlawed.  On  the  31st 
of  January  in  the  present  year,  a  capias  utlagatum  was 
issued  against  him,  and  on  the  25th  of  March,  the  de- 
fendant, who  was  in  custody  at  the  suit  of  a  third  party, 
was  detained  on  that  writ 

The  motion  was  made  upon  aflSdavits,  fix)m  which  it 
appeared  probable  that  the  plaintiff  had  died  in  insolvent 
circumstances  in  the  month  of  February,  1849 ;  and  that 
his  wife  had  died  subsequently,  leaving  two  infant  children, 
who  were  now  in  the  parish  workhouse.  The  affidavits 
also  shewed  that  no  will  had  been  proved,  or  letters  of 
administration  taken  out 

The  affidavits  in  answer  stated  that  the  plaintiff's 
attorneys  had  advanced  to  the  plaintiff  at  various  times 
sums  of  money,  which,  as  well  as  the  costs  of  the  action, 
he  had  authorized  them  to  retain  out  of  the  amount  of 
the  damages  and  costs  to  be  recovered  in  the  action; 
that  they  were  not  aware  that  he  was  dead,  but  that  if 
that  fact  were  true,  they  intended  at  the  earliest  possible 
opportunity,  to  procure  administration  to  be  granted  to 
them,  or  to  some  other  competent  person,  for  the  purpose 
of  realising  the  assets  of  the  deceased,  and  in  particular, 
for  enforcing  the  payment  of  the  amount  of  the  judgment, 
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in  order  that  thej  might  reimburse  themselves  the  moneys    ^'  '^'  ^  ^^ 
due  to  them.  ' 

Cox 

V, 

Luihy  on  behalf  of  the  attorneys,  shewed  cause.  As-  **tliiaed. 
suming  this  to  be  the  case  of  an  ordinary  execution,  it 
may  be  conceded  that  the  Court  will  discharge  a  defendant 
out  of  custody  where  the  plaintiff  is  dead,  and  his  next  of 
kin  refuse  to  take  out  administration  of  his  effects,  and 
where  there  is  therefore  no  one  who  has  authority  to 
receive  the  money.  But  the  Court  has  never  interfered, 
where  a  party  entitled  to  administer  declares  his  intention 
of  taking  out  administration.  In  Camp  v.  Pote  (a)  the 
plaintiff  died  abroad,  and  there  was  no  one  entitled  to 
take  out  administration.  The  plaintiff's  attorney  who 
opposed  the  defendant's  discharge,  did  not  allege  that  he 
was  desirous  of  administering  to  the  plaintiff's  effects. 
[Coleridge^  J. — The  attorney  there  stood  upon  his  lien.] 
la  Taylor  v.  Burgees  {h\  the  Court  refused  to  discharge 
the  defendant,  upon  an  affidavit  that  the  plaintiff  had  died 
eight  years  before,  and  that  the  defendant  had  been  in- 
formed and  believed  that  no  legal  personal  representative 
of  the  plaintiff  had  revived  the  action,  or  had  taken  any 
proceedings  whatever  in  the  matter  since  the  death  of  the 
plaintiffi  PoUock^  C.  B.,  there  says,  ^^  your  objection  is 
that  there  is  no  person  who  can  give  a  legal  discharge," 
**  but  that  is  not  sufficiently  made  out."  And  Parke,  B., 
**  if  the  defendant  is  prepared  to  pay  the  money  into  Court, 
there  will  be  no  difficulty  in  getting  out  of  custody."  In  Gore 
▼.  Wright  (c),  the  Court  ordered  the  defendant's  discharge, 
but  in  that  case  the  application  was  supported  by  an  affi- 
davit by  the  next  of  kin  that  it  was  not  his  intention  to 
prove  any  will,  or  to  take  out  administration.  In  Parkinson 
V.  Horhck  (d),  it  was  sworn  that  the  plaintiff  had  died  in 

(a)  8  C.  B.  375 ;  S.  C.  7  D.  (c)  1  Dowl.  864,  N.  S. 

&  L.  289.  ((0  2  N.   R.    240.     See  also 

(6)  16  M.  8c  W.  781,  2 ;  S.  C.  Fotheryill  v.  IValion,  4  Bing.  711. 
4  D.  &  L.  708. 
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^^^J^'     embarrassed  circumstances,  and  that  his  next  of  kin  had 
— - — *- —  expressed  their  determination  not  to  administer  to  his 
o.  effects.     So  in  Brougktan  y.  Martin  {a\  the  next  of  km 

declined  to  administer.  Here  also  the  plaintiff's  attorneys 
have  advanced  money  upon  the  security  of  this  debt,  and 
have  a  special  lien  upon  the  judgment  In  Camp  v.  PoU  (i^ 
the  only  interest  of  the  attorney  arose  from  the  relation 
between  attorney  and  client  The  case  of  Waggiqffe  v. 
Darby  (c)  will  probably  be  relied  on  by  the  defendant  in 
support  of  this  application.  The  report  of  that  case  ifl^ 
however,  very  meagre,  and  it  does  not  appear  that  the 
application  was  opposed,  or  that  there  was  any  argument 
upon  it 

Another  answer  is,  that  it  appears  that  the  plaintiff  has 
left  two  infant  chUdren,  who  have  a  right  to  enforce  thb 
judgment,  and  who  are  not  represented  upon  this  occasion. 

[He  contended  also  that  the  judgment  in  outlawry  in  a 
civil  action,  being,  as  far  as  the  Crown  is  concerned,  a 
judgment  at  the  suit  of  the  Crown,  the  defendant  could 
not  be  discharged  out  of  custody  on  a  motion  of  this  kind 
unless  notice  had  first  been  given  to  the  Crown,  and 
referred  to  Rex  v.  Cooke  (d).  No  opinion,  however,  being 
expressed  by  the  Court  upon  this  objection,  the  argument 
is  omitted.] 

G'MaUey  and  BalU  in  support  of  the  rule.  The  present 
rule  is  similar  to  that  granted  in  Camp  v.  Pote.  The 
attorney  is  the  only  person  to  whom  it  is  necessary  to  give 
notice  of  the  rule,  as  he  b  the  most  likely  person  to  know 
who  is  the  personal  representative  of  his  client  The  case 
just  cited,  however,  shews  that  he  cannot  be  admitted  to 
shew  cause  on  his  own  behalf.  In  Taylor  v.  Burgess  {e\  it 
did  not  distinctly  appear  that  there  was  no  personal  repre- 

(c)  1  B.  &  P.  176.  (rf)  M'CleL  &  Y.  196. 

(6)  S  C.  B.  376;   S.  C.  7  D.         (e)  16  M.  &  W.  781;  S.  C. 
&  L.  289.  4  D.  &  L.  708. 

(c)  1  Barnes,  366. 
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sentative  of  the  plaintiff,  but  only  that  the  deponent  had     ^^.\  ^' 

been  infonned  that  no  legal  personal  representative  of  the  -z — ' — 

plaintiff  had  taken  any  step  to  revive  the  action,  or  continue  o. 

the  proceedings.  If  it  were  necessary,  as  suggested,  to 
serve  notice  of  this  application  on  the  plaintiff's  next  of 
kin,  it  would  be  necessary  to  serve  it  on  every  connection, 
however  remote,  of  the  plaintiff,  and  on  every  one  of  his 
creditors.  [Cokridffe,  J. — Here  there  are  two  children 
dearly  interested  in  this  matter,  and  administration  may  be 
taken  out  on  their  behalf,  durante  minore  setate.]  All  that 
the  defendant  need  do  is  to  give  notice  to  those  who  are  the 
pluntiff's  personal  representatives.  [Coleridffe,  J. — The 
fiict  relied  on  in  the  cases  cited,  is  not  so  much  that  the 
next  of  kin  have  not  taken  out  administration,  as  that  they 
have  appeared  before  the  Court  and  stated  that  they  did 
not  intend  to  take  it  out]  The  lien  here  claimed  upon 
the  judgment  is  only  available  in  equity.  It  is  not  shewn 
that  the  attorney  could  take  out  administration ;  for  accord- 
ing to  the  practice  of  the  Prerc^ative  Court,  administration 
is  only  granted  to  a  creditor  upon  the  consent  of  all  the 
other  creditors.  Besides,  here  the  attorneys  only  say  they 
have  the  intention  of  taking  out  administration.  They 
may  afterwards  change  that  intention.  In  Jh/ne  v.  Erle{a\ 
the  Court  ordered  the  defendant  to  be  discharged,  on 
the  ground  that  the  plaintiff's  attorney  had  no  lien  on  the 
judgment  for  his  costs.  [Coleridge,  J. — In  that  case  the 
plaintiff's  administratrix  concurred  in  the  discharge.]  In 
Shaman  v.  Allen  (&),  where  the  plaintiff  died  pending  a 
role  for  a  new  trial,  and  there  was  no  personal  representa- 
tive of  the  plaintiff,  the  Court  refused  to  allow  cause  to  be 
shewn  on  behalf  of  the  attorney,  who  claimed  a  lien  on  the 
verdict  for  his  costa  If  the  lien  of  the  attorney  for  his  costs 
is  not  sufficient  to  entitle  him  to  oppose  a  rule  of  this  kind, 
the  lien  for  money  advanced  upon  the  security  of  the  debt 
can  afford  no  more  sufficient  ground.     [Coleridffey  J. — If 

(fl)  8  T.  R.  407.  (6)  1  M.  &  G.  Q6,  n.  (c). 
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Voham  II     the  foundation  of  the  attorney's  lien  in  the  one  case  is  the 

1851. 

• —  relation  of  attorney  and  client,  and  that  is  extinguished 

o.  by  the  death  of  the  client,  the  lien  may  be  extinguished 

PiiTCHARix  ^^Yi  it;  but  if  it  be  a  lien  on  independent  grounds,  it 
may  survive.]  Suppose  the  plaintiff  became  insolvent, 
his  assignees  would  not  be  bound  to  discharge  such  a 
lien.  Wagstaffe  v.  Darby  (a\  is  an  express  authority  m 
favour  of  this  application.  There  the  defendant  was  de- 
tained upon  a  capias  utlagatum ;  and  upon  affidavit  that  the 
plaintiff  was  dead,  and  that  no  will  had  been  proved  or 
administration  granted,  the  Court  ordered  the  defendant  to 
be  discharged.  [They  referred  also  to  Walker  ▼•  Thelbt' 
son  (b) ;  Adcock  v.  Fiske  (c) ;  and  Ridsdale  v.  Lauiaur  (d).] 

CoLERmaE,  J. — Several  points  have  been  discussed, 
which  if  it  had  been  necessary  for  me  to  decide^  I  should 
have  wished  to  take  time  to  consider  my  judgment  But 
there  are  one  or  two  upon  which  no  reasonable  doubt  cso 
be  entertained,  and  which  will  suffice  for  the  discharge  of 
this  rule. 

It  stands  undisputed,  that  the  plaintiff,  whose  death  I 
think  must  be  assumed  to  have  taken  place  early  in  1849, 
recovered  judgment  in  the  present  action,  and  that  the 
defendant  was  taken  in  execution  in  another  action,  and  is 
detained  in  custody  at  hb  suit 

Now  it  is  perfectly  certain,  that  an  application  made 
immediately  after  the  death  of  the  plaintiff,  for  the  dischaige 
of  the  defendant  out  of  custody,  would  be  sufficiently 
answered,  if  any  person  came  forward  who  had  the  right  to 
clothe  himself  with  the  character  of  an  administrator,  and 
who  expressed  his  intention  of  so  doing. 

The  present  case,  if  brought  under  the  same  principle, 
ought  to  receive  the  same  decision.  I  think,  that  as  the 
tact  of  the  death  has  only  recently  come  to  the  knowledge 

(a)  Barnes,  366.  Dowl.  66. 

(6)  1  Dowl.  277,  N.  S.  (rf)  C.  P.,  Easter  Term,  1851, 

(c)  6  Bing.  N.  C.  17 ;  S.  C.  8     past,  p.  318. 
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of  the  parties,  this  case  may  be  considered  as  if  the  applica-     ^'J^'A  ^' 

tion  were  made  immediately  after  the  death  of  the  plaintiff.  r 

It  is  not  eyen  now  admitted  that  the  plaintiff  is  dead,  but  v. 

it  is  only  rendered  extremely  probable  that  such  is  the  fact 

In  the  first  place,  it  appears  that  the  plaintiff  has  left  two 
infiint  children.  Their  interests  ought  to  be  protected; 
and  the  Ecclesiastical  Court  may  protect  them  by  granting 
administration  to  some  one  for  their  benefit  durante  minore 
state. 

Besides,  there  is  the  objection  made  by  the  attorneys  of 
the  plaintiff,  who  say  they  have  a  claim  beyond  their  lien 
for  costs ;  that  they  advanced  money  to  the  plaintiff,  who 
authorized  them  to  pay  themselves  out  of  the  money 
recovered  by  the  judgment  in  this  action.  I  do  not  say 
what  may  be  their  exact  right  resulting  fit>m  this  agree- 
ment ;  but  I  think  that  I  ought  not  to  conclude  them  firom 
availing  themselves  of  whatever  right  or  benefit  they  may 
possess  under  it  against  the  defendant  now  in  custody. 
They  say  that  they  intend,  either  alone  or  jointly  with 
other  creditors,  to  take  out  letters  of  administration,  in  order 
to  realise  the  fruits  of  this  judgment  If  I  were  to  accede 
to  the  present  motion,  it  is  obvious  that  I  should  deprive 
them  of  a  most  important  means  of  effecting  this  object 

I  think,  therefore,  that  this  case  stands  alone,  without 
reference  to  the  authorities  which  have  been  cited.  The 
case  of  Waggtaffe  v.  Darby  is  contained  in  four  lines,  no 
hctB  are  stated,  and  it  is  far  too  loose  an  authority  to 
induce  me  to  act  upon  it  I  cannot  but  see  that  thb 
application  is  made  against  the  justice  of  the  case.  The 
defendant  has  been  outlawed,  and  if  he  means  to  do  justice, 
he  will  have  no  difficulty  in  procuring  his  release.  The 
rule  must,  therefore,  be  discharged. 

Rule  discharged. 
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May  2,  Smith  v.  Hartley. 

[In  the  Common  Pleas. 

Coram  Jervis,  C.  •/'.»  CressweO,  J,^   tViUutmSf  J.,  and 

Talfaurd,  J.] 

pe  declya.     AsSUMPSIT.     The  first  count  of  the  declaration  stated, 

turn  stated  ,  ,  ^  ' 

that  a  certain  that  before  the  making  of  the  promise  next  mentioned,  a 
ariwn  between  certam  difference  had  ansen,  and  was  then  depending 
aod^^e^^  between  the  plaintiff  and  the  defendant,  touching  and  oon- 
fendantycon-     ceming  twenty  shares  in  the  Southampton,  Manchester, 

cerning  twenty  •  • 

shares  which  and  Oxford  Junction  Railway  Company,  which  the  plain- 

h^  purohased  ^^>  ^^  ^^^  request  of  the  defendant,  had  before  then  par- 

f^^t^Th*  chased  for  the  said  defendant,  and  for  which  the  plaintiff 

request,  and  had  paid  a  laige  sum  of  money,  to  wit,  the  sum  of  122L; 

plamtiiThad  that  thereupon,  for  the  putting  an  end  to  the  said  differ- 

^^^.^^l*  ence,  the  plaintiff  and  defendant  heretofore,  to  wit,  &&, 

they  r^erred  respectively  submitted  themselves  to  the  award  of  William 

the  said  differ-       /^  '' 

ence  to  the  West  and  Robert  Peake,  to  be  made  between  them,  of 
andaD./  '  ^^^  Concerning  the  said  difference;  and  that  in  con- 
SJ^JSSdto^  sideration  thereof,  and  that  the  plaintiff  at  the  request  of 
mlfil  the  the  defendant,  had  then  promised  the  defendant  to  perform 

award;  that  ... 

the  arbitrators  and  fulfil  the  award  of  the  said  William  West  and  Robert 

Mfal^  con^  Peake,  so  to  be  made  between  the  plaintiff  and  the  defend- 

^^'Td^^^  ant  of  and  concerning  the  said  difference  in  all  things  on 

enoe,  anddid  the  plaintiff's  part  to  be  performed  and  fulfilled,  he  the 

thereby  award 

that  they 

**  decid^ 

with  the  plaintiff  was  in  part  payment  of  the  sud  twenty  shares  ;'*  and  they  "  by  their  said  award 


decided  in  favour  of  the  plaintiff,  and  that  50/.  which  had  been  deposited  by  the  defendant 
the  plaintiff  was  in  part  payment  of  the  sud  twenty  shares  ;'*  and  they 
reqaested  the  defendant  to  pay  the  balance  of  the  account  forthwith.**    Averment  of  request  to 


pay  the  balance  of  the  said  account,  to  wit,  72/. ;  and  non-payment  by  the  defendant. 
ffebi,  on  special  demurrer, 

1.  That  the  request  **hj  their  sud  award**  to  pay  was  eauivalcnt  to  an  order  to  pay.    And, 

2.  That  the  declaration  sufficiently  shewed  authority  in  the  arbitrators  to  order  the  payment 
of  money. 

Whether  the  amount  to  be  paid  was  sufficiently  stated,  on  special  demurrer,  qiutref 

A  count  for  interest  for  the  forbearance  of  moneys  by  the  plaintiff  paid,  laid  out  and  expended 

<*  for  the  defendant  and  at  his  request,'*  is  sufficient,  although  it  does  not  state  that  the  mooej 

was  paid,  &c.,  "  for  the  ust  of  the  defendant.'* 


Hartley. 
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defendant  then  promised  the  plaintiff  to  perform  and  fulfil     i^  M.^P. 

the  said  award  in  all  things  therein  contained  on  the  de '• — 

Smith 

fendant's  part  to  be  performed  and  fulfilled.  That  the  said  _  v. 
William  West  and  Robert  Peake,  having  taken  upon  them- 
selves  the  burthen  of  the  said  arbitrament,  afterwards,  to 
wit,  on,  &c,  made  theu:  certain  award  of  and  concerning 
the  said  difference,  and  did  thereby  then  award,  that  they 
the  said  William  West  and  Robert  Peake  decided  in  favour 
of  the  said  plaintiff,  and  that  50L  which  had  been  deposited 
by  the  defendant  with  the  plaintiff,  was  in  part  payment  of 
the  said  twenty  shares ;  and  the  said  arbitrators,  by  their  said 
award,  did  then  request  the  defendant  to  pay  the  balance 
of  the  account  forthwith ;  of  which  said  award  the  defendant 
afterwards  on  the  day  and  year  aforesaid,  had  notice. 
Averment,  that  although  be,  the  defendant,  was  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  requested  by  the 
plaintiff  to  pay  him  the  balance  of  the  said  account, 
amounting  to  a  certain  sum,  to  wit,  the  sum  of  72/1,  ac- 
cording to  the  tenor  and  effect  of  the  said  award  and  of  his 
said  promise,  yet  the  defendant,  not  regarding  his  said 
promise,  did  not,  nor  would,  on,  &c.,  or  when  he  was  so 
requested  as  aforesaid,  or  at  any  time  afterwards  pay  the 
said  sum  of  721,  or  any  part  thereof  to  the  plaintiff,  but 
hath  hitherto  wholly  neglected,  &c. 

The  third  count  was  for  20/.,  for  interest  upon  and  for 
the  forbearance  of  certain  sums  by  the  plaintiff  paid,  laid 
out,  and  expended  for  the  defendant,  and  at  his  request,  and 
by  the  plaintiff  forborne,  for  a  long  space  of  time  at  the 
request  of  the  said  defendant. 

Special  demurrer,  and  joinder. 

Brandt  (C  Hoggins  with  him),  in  support  of  the  de- 
murrer. First,  with  respect  to  the  first  count,  the  induce- 
ment is  bad.  It  does  not  state  what  the  '^certain  difference" 
was  which  had  arisen  between  the  parties  **  touching  and 
concerning^  twenty  shares.  It  does  not  shew  that  any  sum 
or  debt  was  in  dispute.     The  difference  may  have  arisen 


Hartley. 
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FohoM  II.     Q^i  of  an  action  of  trover,  or  respecting  the  registration  of 

— - — - —  the  shares.    The  inducement,  in  short,  is  consistent  with 
Smith 
9.  any  imaginable  difference  connected  with  shares.     It  does 

not  shew  that  the  award  was  respecting  a  matter  referred 

to  the  arbitrators,  and  is  therefore  bad ;  because  it  does  not 

fulfil  its  object,  which  is  to  explain  the  award. 

Next,  even  if  it  appears  that  a  sum  of  money  was  in 
dispute,  the  award  does  not  order  the  defendant  to  pay  it 
The  award  merely  requests  the  defendant  to  pay  ;  but  that 
is  not  equivalent  to  an  order.  In  Canu  Dig.  tit  "  Arbiira" 
ment^  (A  L),«n  arbitrament  is  defined  to  be  a  ''judgment, 
or  decree  of  persons  elected  by  the  parties,  to  arbitrate  of 
the  things  submitted  to  them."  Here  there  is  no  judgment 
or  decree,  but  merely  a  request,  which  is  not  sufficient  In 
Lock  V.  VuUiamy  (a),  a  dispute  between  an  architect  and  his 
clerk  respecting  the  wages  of  the  latter  having  been  refened 
to  an  arbitrator,  the  latter  wrote  a  letter  to  the  defendant 
stating  that  he  did  not  think  that  the  plaintifi^  was  entitled  to 
remuneration,  but  proposing  that  the  defendant  should  pay 
the  plaintiff  \0l  The  Court  held  that  the  document  was  not 
a  good  award.  [CressweU^  J. — There  the  arbitrator  did  not 
intend  the  letter  to  be  an  award;  here  the  arbitrators  say 
they  **  find  in  favour  of  the  plaintiff,"  so  that  they  dearly 
intended  to  make  an  award.  Whether  the  award  whidi 
they  have  made,  be  good,  is  another  question.]  The 
declaration  does  not  set  out  the  award  in  haec  verba,  bat 
gives  the  legal  effect  of  it  only.  The  language,  therefore^ 
must  be  construed  strictly ;  and  even  if  the  word  request 
be  sufficient  in  an  award,  because  it  may  be  taken  in  such 
an  instrument  to  amount  to  an  award,  it  does  not  follow 
that  it  is  sufficient  where  it  is  stated  to  be  the  legal  efiect  of 
the  award. 

Lastly,  the  award  does  not  ascertain  and  state  what  sum 
the  defendant  is  to  pay,  or  to  whom  he  is  to  pay  it  It 
merely  requests  the  defendant  to  pay  **  the  balance  of  the 

(a)  SB.  &  Ad.  600. 


Habtlby. 
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account"    But  no  account  has  been  previously  mentioned,    ^*  ^'  ^  ^• 

nor  does  any  appear  to  have  existed  between  the  plaintiff  *- — 

and  the  defendant  The  account  referred  to  may  have  been  _  «. 
between  the  defendant  and  a  third  person ;  and  the  request 
may  have  been  to  pay  that  person, — for  there  is  none  to 
pay  the  plaintiff.  But  even  if  the  account  was  between 
the  plaintiff  and  defendant,  it  does  not  appear  what  that 
account  was,  and  no  means  are  afforded  of  ascertaining 
what  **  the  balance  of  the  account"  is,  which  the  defendant 
is  required  to  pay. 

With  respect  to  the  third  count,  there  are  two  objections. 
first,  it  is.  not  stated  that  the  money  was  paid,  laid  out  and 
expended  for  the  use  of  the  defendant,  or  that  it  was  due 
fiom  the  plaintiff  to  the  defendant  It  may,  consistently 
with  the  declaration,  have  been  money  paid  for  another 
penon ;  or  money  intrusted  to  the  plaintiff  by  the  defend- 
ant, in  order  that  the  plaintiff  might  lay  it  out,  or  pay  or 
expend  it  for  the  defendant  And  secondly,  it  does  not 
appear  to  whom  the  plaintiff  forbore.  It  might  have  been 
to  a  third  person.  In  Janes  v.  AMumham  (a),  a  declara- 
tion stating  that  A.,  since  deceased,  was  indebted  to  the 
plaintiff,  and  that  after  his  death,  in  consideration  of  the 
premises^  and  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  forbear  and  give  day  of  payment  (without 
stating  to  whom)  of  the  debt,  the  defendant  promised  to 
discharge  the  debt,  was  held  bad  on  demurrer,  on  the 
ground  that  no  consideration  for  the  promise  appeared. 
[CresmoeUf  J. — There  was  nothing  to  shew  in  that  case  that 
the  defendant  was  liable  to  pay.  Here  money  was  expended 
for  the  defendant  at  his  request,  and  the  defendant,  there- 
fore, is  liable  to  pay  it  How  can  the  interest  upon  that 
money  be  forborne  to  a  third  person  ?]  The  count  does 
not  allege  that  the  money  expended  had  ever  become  due. 
\Cre$sweUj  J. — It  would  by  law  become  due  immediately.] 

The  Court  intimated  that  the  objections  to  the  third 

(a)  4  East,  455 ;  S.  C.  1  Smith,  188. 
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count  were  not  well  founded,  and  desired  Humfrey  to  con- 
fine  hb  argument  to  the  first  count 

Humfrey  (Hunter  with  him),  in  support  of  the  declara- 
tion. The  declaration  sufiiciently  shews  that  the  defendant 
promised  to  fulfil  the  award  of  the  arbitrators  touching  a 
difierence  between  himself  and  the  plaintifl^  and  that  the 
arbitrators  made  a  good  award  respecting  such  difierence. 
It  is  not  necessary  to  aver  the  particulars  of  that  difierence; 
the  declaration  states  that  the  award  was  made  ^concerning 
the  said  difierence ;"  and,  therefore,  sufficiently  shews  that 
the  arbitrators  had  authority  to  make  the  award  declared 
upon. 

Next,  the  word  *' request"  is  equivalent  to  *' order."  tf 
the  word  **  require"  had  been  used,  no  objection  could  have 
been  taken ;  but  *' require"  and  *' request"  are  derived  ftom 
the  same  Latin  word,  and  are  synonymous.  [Williams^  J. — 
If  the  declaration  had  set  out  the  award,  the  word  **  request? 
might,  perhaps,  have  been  open  to  the  construction  you  put 
upon  it ;  but  this  is  a  question  of  construction— not  of  the 
award,  but  of  the  declaration — ^for  the  declaration  undertakes 
to  give  the  construction  of  the  award  according  to  its  legal 
efiect,  and  the  question  is  whether,  in  stating  the  legal 
efiect,  you  must  not  say  that  the  arbitrators  ordered.] 

Lastiy,  there  is  no  difficulty  in  ascertaining  what  is  the 
balance  of  the  account  which  the  defendant  is  to  pay,  for 
the  maxim  applies,  id  certum  est  quod  certum  reddi  potest 
The  declaration  states  that  the  plaintiff  had  laid  out  iot  the 
defendant  122/1,  of  which  the  defendant  had  paid  50iL,  and 
the  balance  of  the  account  which  the  arbitrators  request  the 
defendant  to  pay  is  the  difference  between  those  two  sums. 
[^Cresswell^  J. — If  the  award  had  stated  that  the  plaintiff 
had  paid  1222^,  and  had  been  paid  502i,  and  the  arbitratotB 
requested  the  defendant  to  pay  the  balance,  that  would 
have  been  clear  enough ;  but  they  do  not  say  ''  the  balance 
of  the  122i,"  but  «  the  balance  of  the  said  account."  7W- 
fourd^  J. — i^nd  there  is  nothing  to  shew  what  that  accouot 
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was ;  it  was,  no  doubt,  the  account  which  was  before  them.l     ^  ^'  A*  P- 

•  1851 

The  objection  has  not  been  taken  by  the  special  demurrer,  - 
and  is,  therefore,  not  available. 


Smith 
Hartley. 


Brandt,  in  reply,  observed  with  reference  to  the  last  objec- 
tion, that  the  122L  was  laid  under  a  videlicet,  and  that  the 
balance,  therefore,  was  not  ascertainable  as  suggested  (a). 

Jervib,  C.  J. — I  have  entertained  some  doubt,  in  the 
coorse  of  the  argument,  as  to  the  construction  of  the  first 
coont  of  this  declaration ;  but  I  am  happy  to  be  able  to 
reconcile  the  right  construction  of  it  with  the  justice  of  the 
case.  The  Court  has  already  decided  the  objections  on 
the  third  count;  so  that  it  is  unnecessary  to  make  any 
obaervations  upon  them.  With  respect  to  the  first  county 
the  objections,  in  substance,  are  three  in  number.  Firsts 
it  is  said  that  the  matter  in  controversy  related  to  shares, 
and  it  does  not  appear  that  the  submission  authorized  the 
aibitrators  to  determine  the  payment  of  any  specified  sum ; 
secondly,  that  the  amount  is  not  ascertained  with  suflScient 
certain^,  the  language  being,  **  to  pay  the  balance  of  the 
account  forthwith ;"  and  thirdly,  that  there  is  no  award  to 
pay  the  balance,  because  the  word  **  request '^  is  used. 

The^  general  rule  of  pleading  is,  that  it  is  not  necessary 
to  state^n  the  declaration  the  terms  of  the  submission.  If 
the  declaration  alleges  that  certain  differences  existed  which 
were  submitted  to  arbitration^  and  proceeds  to  aver  that  the 
arbitrators  made  their  award  de  praemissis,  it  is  presumed 
that  they  acted  within  the  scope  of  their  authority.  If  they, 
in  fiurt,  exceeded  it,  it  is  for  the  defendant  to  say  so.  In  this 
case  the  plmntiff  could  not  rely  simply  on  that  rule,  because 
the  decision  of  the  arbitrators  required  explanation ;  and  it 
was  therefore  necessary  to  introduce  a  prefatory  averment  to 
explain  it  If  that  pre&tory  averment  shews  that  the  arbi«- 
trators  exceeded  their  jurisdiction,  the  objection  must  prevail; 

(a)  See  Harris  v.  Phillips,  ante,  p.  164. 
VOL.   n.  Y  L.    M.   &   P. 


Smith 
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VohtmM  II.  but  I  do  not  think  it  does  sa  The  averment  is  **  that  a  cer- 
tain  difference  had  arisen"  "  touching  and  concerning  twenty 
shares"  ^^  which  the  plaintiff,  at  the  request  of  the  defendant, 
had  before  then  purchased  for  the  said  defendant,  and  for 
which  the  plaintiff  had  paid  a  large  sum  of  money,  to  wit, 
the  sura  of  122^"  Prima  facie,  that  payment  was  made  with 
the  plaintiff's  money.  Then  the  declaration  states  that  the 
arbitrators  made  their  award  ^'  of  and  concerning  the  said 
difference,  and  did  thereby  then  award"  three  things.  What 
are  they  ?  They  say,  first,  that  they  decide  in  fevour  of  the 
plaintiff;  secondly,  that  SOL  have  been  paid  on  account; 
and  thirdly,  they  "by  their  said  award"  "request  the  de- 
fendant to  pay  the  balance  of  the  account  forthwith.'*  It  is  said 
that  a  request  to  pay  is  no  decision ;  and  that  objection  is 
fortified  by  the  observation  that  the  declaration  purports  to 
state  the  legal  effect  of  the  award :  but  I  think  the  dedar 
ration  is  sufficient,  for  it  says,  not  merely  that  the  arbitrators 
requested,  but  that  they  "by  their  said  award"  requested 
the  defendant  to  pay.  The  submission  shews  that  the 
defendant  promised  to  fulfil  the  award:  the  arbitrat(»B 
make  their  award ;  and  the  defendant  is  liable  to  the  usual 
consequences  if  he  does  not  obey  it 

Although  it  might  have  been  open  to  the  defendant  to 
object  that  the  balance  which  the  defendant  is  to  pay  is  not 
pointed  out,  yet  as  that  objection  is  good  only  on  special 
demurrer,  and  has  not  been  taken,  it  cannot  prevaiL 

The  matter,  then,  stands  thus:  the  arbitrators  say  the 
defendant  shall  pay  the  balance.  That  is  sufficiently  certain, 
on  general  demurrer ;  for  that  is  certain  which  can  be  ren- 
dered certain.  The  defendant  has  not  pleaded  that  there 
was  no  account  between  himself  and  the  plaintiff.  Upoo 
the  whole,  I  think  that  the  allegations  in  this  dedaratioo 
are  sufficient,  and  that  our  judgment,  therefore,  must  be  for 
the  plaintiff. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  Plaintiff 
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The  Duke  of  Bucrinoham  v.  The  CosiMissioNERs 

OF  Inland  Revenue. 


Afoyft. 


[In  the  Exchequer. 


Coram  Polhek,  C.  B.,  Parke,  B.,  Plait,  B.,  and 

Martin^  J?.] 

1  HIS  was  an  appeal  under  the  13  &  14  Vict  c  97,  s.  15, 
from  the  determination  of  the  Commissioners  of  Inland 
Revenue,  with  regard  to  an  assessment  of  stamp  duty  upon 
a  deed  made  by  them  under  sect.  14  of  that  act  (a).  Upon 
the  case  being  called  on. 


(a)  By  sect  14,  if  a  party  pre- 
senting a  deed  to  be  stamped 
deeiree  to  have  the  opiaioQ  of  the 
commienoDers  as  to  the  amount 
chargeable,  he  may,  by  paying  a 
fee  of  10«.,  require  the  com  mis* 
sioners  to  assess  the  stamp  duty 
which,  according  to  their  judg- 
ment, is  payable,  and  stamp  the 
deed  accordingly;  and 

By  sect.  15,  if  such  party 
''flhall  declare  himself  dissatis- 
fied with  the  determination  made 
by  them  in  that  behalf,  it  shall 
be  lawful  for  such  party,  upon 
paying  the  amount  of  the  stamp 
duty  according  to  such  determi- 
nation, and  depositing  with  the 
said  Commissioners  the  sum  of 
40«.  for  costs  and  charges  to  be 
paid  by  him  in  the  event  herein- 
after proTided  for,  to  require  the 
said  commissioners  to  state  spe- 
cially, and  to  sign  the  case  on 
which  the  question  with  respect 


to  such  stamp  duty  arose,  to- 
gether with  their  determination 
thereupon,  which  case  the  said 
commissioners  are  hereby  re- 
quired to  state  and  sign  accord- 
ingly, and  to  cause  the  same  to 
be  delirered  to  the  party  making 
such  request  as  aforesaid,  in  order 
that  he  may  appeal  against  such 
determination  to  her  Majesty's 
Court  of  Exchequer  at  West- 
minster; and  upon  the  applica- 
tion of  the  said  party  (due  notice 
thereof  being  given  to  the  So- 
licitor of  Inland  Revenue,  to  the 
end  that  counsel  may  be  heard 
on  behalf  of  the  said  commis- 
sioners), it  shall  be  lawful  for  the 
said  Court  of  Exchequer,  and  the 
said  Court  is  hereby  required  to 
hear  and  determine  the  said  ap- 
peal, and  to  decide  as  to  the 
stamp  duty  with  which  such  deed 
or  instrument  is  chargeable,"  &c. 


In  in  appeal 
from  the  de- 
termination of 
the  Commis- 
sionen  of  In- 
land Revenae, 
under  13  &U 
Vict  c.  97, 
s.  15,  the  ap- 
pellant is  en- 
titled to  begin. 
The  Crown 
has,  in  all 
cases  in  the 
Court  of  Ex- 
chequer,  a 
right  to  a 
general  reply. 


Y   2 
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^^fJ^'  Peacock^  on  behalf  of  the  appellant,  claimed  the  right  to 
— j^  '  begin,  upon  the  ground  that  the  appeal  given  by  the  statute 
Buckingham  was  similar  to  an  appeal  from  the  decision  of  an  inferior 

Comlnis.       Court, 
fionen  of 
Inland 
Revenue.         Sir   W.   P.   Wood,   Solicitor-General.     The   Crown   is 

entitled  to  begin.  There  is  no  analogy  between  an  appeal 
given  by  this  statute  and  an  appeal  from  an  inferior  Court 
The  Commissioners  merely  decide  what  is  the  proper 
amount  of  the  stamp,  and  charge  the  person  who  applies 
for  it  accordingly,  without  hearing  any  aigument,  or  statii^ 
any  reason  for  their  decision ;  afler  which,  if  the  apfdicaot  is 
dissatisfied,  they  state  a  case  for  the  opinion  of  this  Court. 
[Parke,  B. — The  statute  uses  the  words  "determination* 
and  "appeal."  PoUock,  C.  B. — ^The  phuntiff  is  always 
called  on  to  begin  if  the  onus  of  proof  rests  on  him.  Now, 
here  it  appears  to  me,  that  the  presumption  in  the  first 
instance  is,  that  no  duty  is  payable ;  and  that  the  person  who 
asserts  that  a  particular  duty  is  payable,  must  prove  it,  and 
therefore  should  begin.  Flatt,  B. — The  plaintiflT  usuaDy 
begins  because  he  is  the  actor,  and  the  adar  in  this  case 
appears  to  me  to  be  the  person  who  seeks  to  have  his  money 
returned.]  The  present  mode  of  proceeding  is  to  be  consi- 
dered  as  a  case  stated  for  the  opinion  of  the  Court  and  not 
as  an  appeal  [Pottoch,  C.  B. — In  the  cases  of  Regina  v. 
Speller  {a),  which  was  an  appeal  from  justices  under  7  &  8 
Geo.  4,  c.  62,  and  Ryder  v.  MilU  (ft),  which  was  a  case 
stated  for  the  opinion  of  the  Court  under  12  &  13  Vict 
c.  45,  s.  11,  the  Crown  was  heard  first  Parke,  B.— 
Where  a  case  is  stated  under  that  act,  the  Court  of  Quarter 
Sessions  gives  no  opinion,  but  the  point  of  law  is  reserved, 
and  the  facts  are  stated  by  the  parties.  Here  the  determi- 
nation of  the  Commissioners  is  like  a  judgment  subject  to 
an  appeal  to  this  Court  under  the  statute.] 

Pollock,  C.  B.— The  majority  of  the   Court  are  of 


(a)  1  Exch.  401. 


(6)  3  Exch.  S5^ 
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opinion  that  Mr.  Peacock  is  entitled  to  beein,  I  confess  that    L.  M,^P. 
I  have  come  to  a  different  conclusion. 


Pakkb,  B. — ^I  think  that  there  was  a  decision  of  the 
Commissionera^  against  which  this  is  now  an  appeal. 

Flatt,  B.,  and  Martin,  B.,  concurred. 

Peacock  was  then  called  on  to  argue.  The  Solicitor- 
General  having  been  heard  in  answer  and  Peacock  in  reply. 

Sir  W.  P.  ffood,  Solicitor-General,  claimed  the  right  to 
a  general  reply  on  the  part  of  the  Crown,  referring  to  the 
AUomey^General  v.  J^rueman  (a),  where  on  the  argument  of 
a  demurrer,  the  Court  heard  the  counsel  who  appeared  for 
the  Attomey^General  in  reply  after  the  other  side  had  replied. 

Peacock,  The  Crown  has  no  such  right  as  is  contended 
for.  In  Lord  Dunglass  v.  The  Officers  of  State  (b),  the 
House  of  Lords  decided  that  in  cases  before  them,  the 
Aitomey'Gener€J  had  no  right  to  a  general  reply  on  the 
part  of  the  Crown.  [He  referred  also  to  Drake  v.  7%e 
AUomey-General  (c).] 

Pollock,  C.  B. — On  one  occasion  when  I  was  before 
the  House  of  Lords  as  Attorney-General,  it  was  admitted 
by  both  sides,  that  the  invariable  practice  in  this  Court, 
was  to  allow  the  Attorney-General  a  general  reply  on  the 
part  of  the  Crown.  In  another  case  in  which  the  question 
arose  upon  the  argument  of  a  rule  in  the  Queen's  Bench,  I 
contended  for  the  right,  and  Lord  Denman  said  that  in 
such  a  case  the  right  existed  only  in  the  Court  of  Exche- 
quer. He  also  added  that  it  was  allowed  in  the  Queen's 
Bench  in  prosecutions,  but  not  on  the  argument  of  a  rule. 


(a)  1 1  M.  &  W.  694.  The  right 
in  that  case  does  not  appear  to 
have  been  questioned. 


(b)  9  CI.  &  F.  191,  200. 

(c)  10  CI.  &  F.  257,  271. 


Duke  of 

BuCKTNOHAIf 

r. 

Commis- 

fionera  of 

Inland 

Refbnub. 
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Foiume  II.      In  thiB  Court  the  practice  is  universal  to  allow  to  the  Crown 

185 1 

'- —  the  general  reply,  whether  on  the  aigiiiuent  of  a  rule, 

Duke  of  ,  .  , 

Buckingham   demurrer,  or  special  case. 


Coinmis- 

nonenof 

Inland 


Parkb,  B.,  Platt,  B.,  and  Mabtin,  B.,  concurred. 

Sir  fV.  P.  Wood,  SoIicitoi^General,  was  then  heard  in 
reply. 


A#ay7. 


Regina  v.  The  Inhabitants  of  the  Pabish  of 

St.  James,  Colchesteb. 


On  motion  to 
auash  a  cer- 
tiorari remoy- 
ing  an  order 
of  quarter 
sessions,  the 
affidayit  of 
notice  (under 
the  13  Geo.  2, 
c.  18,  s.  5), 
merely  stated 
that  the  de- 
ponent saw  at 
the  sessions,  on 
a  day  named, 
(the  first  day 
of  the  sessions) 
the  two  justices 
seryed  **  then 
and  there 
acting  as  jus- 
tices," &c. 
ffeld  insuflB- 
cient. 

ffeld  also,  that 
the  defect  was 
not  aided  by 
the  caption  of 
the  order  in 
which  the 
names  of  the 
two  justices 
appeared. 


[Bail  Court     Coram  Coleridge^  «A] 

I.  HIS  was  a  rule  to  quash  a  writ  of  certiorari,  quia  impro- 
vide  emanavit 

The  writ  of  certiorari  was  to  remove  an  order  of  justices 
in  quarter  sessions,  confirming  an  order  of  two  justices  of 
the  county  of  Salop,  for  the  reimbursement  to  the  tret- 
surer  of  the  Church  Stretton  Union,  of  the  expenses  for 
the  maintenance,  &c.,  of  a  pauper  lunatic.  It  was  obtained 
upon  an  affidavit  alleging  that  notice  of  the  motion  for 
the  writ  had  been  served  on  John  Thomas  Smitheman 
Edwards,  Esq.,  and  Sir  Baldwin  Leighton,  Bart,  two  of 
her  Majesty's  justices  of  the  peace  for  the  county  of  Salop; 
and  that  the  deponent  *^  was  present  at  the  general  Quarter 
Sessions  of  the  peace,  holden  at  Shrewsbury,  in  and  for 
the  county  of  Salop,  on  or  about  the  14th  day  of  October, 
last  past,**  (at  which  sessions  the  order  in  question  was  made)^ 
'^  and  did  then  and  there  see  the  said  J.  T.  S.  Edwards,  and 
the  said  Sir  B.  Leighton,  Bart,  acting  as  justices  of  tiie 
peace  for  the  said  county,"  ^'at  the  said  general  quarter  ses- 
sions of  the  peace."  A  return  was  made  to  the  writ,  and  it 
appeared  from  the  caption  of  the  order  that  it  was  made  ^'at 
a  general  quarter  sessions  of  the  peace,  held  at,"  &c.,  "  on  the 
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14th  day  of  October,"  &c.,  "  before  Sir  B.  Lieighton,  Bart, 
and  J.  T.  S.  Edwards,  Esq.,"  ^^  and  others  their  associates, 
justices,"  &c.  The  affidavit  in  support  of  the  writ  did  not 
in  any  other  manner,  than  as  above  mentioned,  connect  the 


L.  M.  ^  P. 

1851. 

B£OINA        , 
V. 

Inhabitants  of 
St.  Jameb, 

justices  served  with  the  making  of  the  order,  or  shew  that  Colchhter. 
they  were  the  same  justices  whose  names  were  mentioned 
in  the  caption  of  the  order. 


Barnard  shewed  cause.  The  Court  can  see  that  there 
has  been  a  sufficient  service  of  notice  within  the  terms  of 
the  13  Geo.  2,  c.  18,  s.  5  (a).  The  case  of  Reg.  v.  The 
Inhabitants  of  Darton  (6),  is  distinguishable.  There  the 
caption  of  the  order  did  not  contain  the  names  of  the 
justices  on  whom  the  service  had  been  effected*  Here  the 
affidavit  and  caption  read  together,  sufficiently  shew  that 
the  justices  served  were  the  justices  "by  and  before  whom" 
the  order  was  made.  The  Court  will  not  presume  that 
there  are  other  justices  of  the  same  county  of  the  same 


(a)  "And,  for  the  better  pre- 
venting vexatious  delays  and  ex- 
pense, occasioned  by  the  suing 
forth  writs  of  certiorari,  for  the 
removal  of  convictions,  judg- 
ments, orders,  and  other  pro- 
ceeding before  justices  of  the 
peace ;  be  it  further  enacted,  by 
the  authority  aforesaid,  that  from 
and  after  the  twenty-fourth  day 
of  June,  which  shall  he  in  the 
year  of  our  Lord  one  thousand 
seven  hundred  and  forty,  no  writ 
of  certiorari  shall  be  granted, 
issued  forth  or  allowed,  to  remove 
any  conviction,  judgment,  order, 
or  other  proceedings  had  or  made 
by  or  before  any  justice  or  jus- 
tices of  the  peace  of  any  county, 
city,  borough,  town  corporate,  or 
liberty,  or  the  respective  general 
or  quarter  sessions  thereof,  unless 


such  certiorari  be  moved  or  ap- 
plied for  within  six  calendar 
months  next  after  such  convic- 
tion, judgment,  order  or  other 
proceedings  shall  be  so  had  or 
made,  and  unless  it  be  duly 
proved  upon  oath,  that  the  said 
party  or  parties  suing  forth  the 
same,  hath  or  have  given  six  days' 
notice  thereof  in  writing  to  the 
justice  or  justices,  or  to  two  of 
them  (if  so  many  there  be),  by 
and  before  whom  such  conviction, 
judgment,  order,  or  other  pro- 
ceedings shall  be  so  had  or  made, 
to  the  end  that  such  justice  or 
justices,  or  the  parties  therein 
concerned  may  shew  cause,  if  he 
or  they  shall  so  think  fit,  against 
the  issuing  or  granting  such  cer- 
tiorari." 
(h)  2  D.  k  L.  492. 
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Volume  II.     name.     In  Beff.  v.   The  Inhabitants  of  Cartwarth  (a\  the 

— —  justices  served  were  simply  stated  to  be  justices  of  the 

«.  county  for  which  the  sessions  were  held,  at  which  the  order 

"  St.  Jam£i,  ^^  made,  and  it  was  not  shewn  that  thej  were  present  at 
CoLCHUTSR.  ^ijg  sessions.  It  was  there  held,  that  it  could  not  be  pre- 
sumed, that  because  a  justice  was  qualified  to  attend  the 
quarter  sessions,  he  was,  therefore,  actually  present  when  a 
particular  order  was  made.  The  judgments  of  the  Court 
however,  seem  to  shew  that  every  reasonable  presumption 
will  be  made  to  uphold  the  sufficiency  of  the  service. 
Beff.  V.  The  Inhabitants  of  Gilberdike  (i),  is  an  authority 
to  the  same  efiect.  In  Reg.  v.  TTie  Inhabitants  of  Seoenr 
oahs{c),  the  justices  served  were  named  in  the  caption 
of  the  order,  and  the  affidavit  of  service  stated  that  they 
were  present  at  the  sessions,  and  were  **  two  of  the  same 
justices  whose  names  appear"  '^  in  the  heading  or  caption 
of  the  said  order;"  and  the  service  was  held  sufficient  {dy 
Here  the  affidavit  is  the  same,  except  that  it  omits  to  state, 
that  the  justices  served,  are  the  justices  of  the  same  names 
who  are  mentioned  in  the  caption  (e). 


C.  H.  Seotlandf  in  support  of  the  rule,  was  not  called 
upon. 

CoLEBiDGE,  J. — The  provision  in  this  act,  which  is  ex- 
pressed to  be  '*  for  the  better  preventing  vexatious  delajs 
and  expense,  occasioned  by  the  suing  forth  writs  of  certio- 


(a)  5  Q.  B.  201 ;  S.  C.  1  D. 
&  L.  837 ;  3  G.  &  D.  162. 

(6)  5  Q.  B.  207. 

(c)  7  Q.  B.  136. 

(cQ  In  that  case  it  appeared 
that  the  order  was  made  in  the 
absence  and  without  the  know- 
ledge of  the  party  obtaining  the 
certiorari ;  and  it  is  distinguished 
in  the  judgment  of  the  Court 
from  Reg.  v.  InkabitaiUs  of  Dcar^ 


torn,  2  D.  &  L.  492»  on  that  yvj 
ground.  In  the  principal  case 
the  order  was  made  upon  hearing 
both  sides. 

(e)  There  was  another  objectioii 
to  the  writ,  namely,  that  it  did 
not  appear  upon  oath  that  the 
party  giving  the  notice  was  ths 
party  suing  out  the  writ ;  but  si 
no  judgment  was  given  on  tlui 
point,  the  argument  is  omitted. 
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ran  fiwr  the  removal  of  convictions,"  &c.,  **  before  justices  of  ^'  ^ir  -P- 
the  peace,"  makes  it  a  condition  for  the  allowance  of  such  a 


writ,  that  **  it  be  duly  proved  upon  oath,  that  the"  <<  party"  9. 

"  suing  forth  the  same,  hath"  "  given  six  days*  notice  thereof  sj^j^gj^ 
in  writing  to  the  justice  or  justices,  or  to  two  of  them,"  Colchestbe. 
^by  and  before  whom  such  conviction,"  &c.,  ^  shall  be 
so  had  or  made ;"  and  gives,  as  a  reason  for  so  requiring, 
**  that  such  justice  or  justices,  or  the  parties  therein  con- 
cerned may  shew  cause,  if  be  or  they  shall  so  think  fit, 
against  the  issuing  or  granting  such  certiorari."  It  is  per- 
fectly clear,  therefore,  that  the  Legblature  intended  that 
the  very  justices  who  made  the  order,  should  be  the  justices 
to  whom  the  notice  should  be  given.  The  act  does  not 
merely  say  *^  before"  but  '*  by  and  before  whom  such  con- 
riction"  is  made ;  and  the  notice  is  to  be  given  <*  to  the  end 
that  such  justice,"  &c.,  '*  may  shew  cause"  **  against  the 
issuing"  such  certiorari.  This  can  never  be  done  effectually, 
nnfesB  the  notice  be  served  on  the  justices  who  were  actually 
present  when  the  order  was  made.  Those  who  were  not 
present  cannot  know  anything  about  its  merits. 

I  ought,  therefore,  to  see  upon  this  affidavit,  that  the  jus- 
tices served,  were  two  of  the  justices  ''by  and  before  whom'> 
the  order  was  made. 

The  evidence  relied  on  as  shewing  that  the  requisitions 
of  the  statute  have  been  complied  with,  is  partly  the  caption 
of  the  order,  and  partly  the  affidavit  of  service.  As  to  the 
former,  I  am  at  a  loss  to  see  how  it  can  aid  the  parties  suing 
forth  the  writ.  It  is  well  known,  that  a  number  of  justices 
assemble  on  the  first  day  of  the  sessions,  and  that  on  the 
second  or  subsequent  day,  (at  which  time  in  all  probability 
the  order  in  question  was  made),  the  number  is  reduced  to 
two  or  three.  The  names  of  these  justices  being  included 
in  the  caption  of  the  order,  as  being  present  at  the  sessions, 
does  not  help  the  supposition  that  they  were  present  on 
the  day  on  which  the  order  was  actually  made. 

Then  as  to  the  affidavit  That  merely  states  that  the 
deponent  was  present  at  the  quarter  sessions  on  a  particular 
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Vohmu  II.     day,  and  that  he  then  and  there  saw  the  justices  who  were 
'  served,  acting  as  justices  of  the  peace  ^'at  those  sessions." 


V  Upon  this  statement  I  am   asked   to  presume   that  the 

1^  JamkbT  j^^^^^  ^^^^  present  at  the  making  of  the  order.     I  am 
CoLcuEBTEB.  ycry  unwilUng  to  presume  anything  where  it  is  equaUy 
easy  for  the  party  applying,  if  the  facts  admit  of  it,  to  make 
an  affidavit  in  the  proper  form.    It  would  save  great  trouUe 
in  all  such  cases,  if  the  affidavit  followed  the  very  words  of 
the  act.     In  Eeff.  v.   The  Inhabitants  of  JDartan  (a),  the 
Court  held  the  notice  to  be  insufficient,  because  it  vras  not 
stated  upon  oath  that  the  justices  served  were  present  at 
the  time  when  the  order  was  made,  and  I  think  that  the 
principle  of  that  case  ought  to  be  fully  carried  out.    The 
object  of  the  statute  being  to  prevent  vexatious  delays  and 
expense,  we  ought  not  to  have  recourse  to  any  presumptions 
in  favour  of  the  sufficiency  of  the  service  of  notice.    I, 
therefore,  think  that  this  rule  must  be  absolute. 


Rule  absolute. 


(a)  2  D.  &  L.  492. 


AprU  17. 


RmsDALE  v.  Lautoub. 


[In  the  Common  Pleas. 


Where  the 

defendant  ^        .    ■% 

applied  to  be      Ot  custody 


Coram  Jervis,  C.  J.,  Cresswelly  •/.,  fFiUiams,  J,,  and 

Talfourd,  J.] 

MS  ALL  moved  for  a  rule  to  discharge  the  defendant  oat 


The  application  was  supported  by  the  joint  affidavit  of 


discharged 

from  custody, 

on  the  ground 

that  the  plaintifl^  at  whose  suit  he  was  taken  in  execution,  was  dead,  and  that  then  eziitedao 

legal  representatiye  of  the  plaintiff,  the  Court  referred  it  to  the  Biaster,  at  the  defendiatli 

expense  and  by  his  consent,  to  inquire  for  the  next  of  kin  and  creditors  of  the  plaintiff  (a). 

(o)  See  Cbx  y.  iViteAord;  ow/e,  p.  298. 
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the  defendant  and  of  George  Hetherington,  bis  agent     ^'Jjf't-f^' 
The  defendant  stated^  that  on  the  Idtb  of  April,  1847,  he 


Lautour. 


RlDSDALB 

had  been  brought  up  by  habeas  corpus  ad  satisfaciendum,  ^  r. 
and  charged  in  execution  at  the  suit  of  the  plaintiff  for 
648iL  IBs.  Sd.  debt,  and  1221  \0s,  damages  and  costs  re- 
covered by  him  in  this  suit  on  the  27th  of  February,  1847. 
That  the  plaintiff  died  on  the  18th  of  July,  1849,  leaving 
Marina  Ridsdale  his  widow  and  sole  executrix,  who,  on  the 
19th  of  February,  1850,  proved  his  will.  That  she  died 
in  the  month  of  August  last,  without  having  made  any  will, 
and  without  leaving  any  child  her  surviving ;  and  that  there 
was  not,  according  to  the  defendant's  information  and  belief, 
any  child  or  children  of  the  plaintiff  now  living.  That  the 
defendant  caused  search  to  be  made  for  grants  of  adminis- 
tration of  the  estates  and  effects  of  the  widow  and  of  the 
plaintiff;  but  that  he  had  been  informed  and  believed  that 
no  such  grants  had  been  made;  and  that  there  was  not 
now  any  personal  representative  of  the  plaintiff. 

Hetherington  stated,  that  on  the  24th  of  March  last,  he 
had,  by  the  direction  of  the  defendant,  made  search  in  the 
Will  Office  of  Doctors'  Commons  for  the  will  of  the  plaintiff, 
and  found  that  it  had  been  proved  by  Marina  Ridsdale. 
That  he  searched  for  a  grant  of  administration  of  her  estate 
and  effects,  and  also  for  a  similar  grant  de  bonis  non  of  the 
plaintiff's,  but  had  not  found  any.  That  he  had  made  dili- 
gent inquiries  as  to  any  next  of  kin  of  the  plaintiff,  and  of 
Marina  Ridsdale,  and  had  been  informed  by  a  Mr.  Byron, 
who  held  a  situation  in  the  East  India  House,  and  was 
intimately  acquainted  with  the  plaintiff,  that  there  was  not 
any  next  of  kin  of  the  plaintiff  or  of  his  widow ;  and  that 
Byron  also  informed  deponent  that  the  plaintiff  had  died 
in  insolvent  circumstances.  That  deponent  had  made 
inquiries  respecting  Simon  Pile,  the  plaintiff's  attorney  in 
thb  suit,  and  that  he  was  informed  by  Sidney  Smith,  an 
attorney  of  Barnard's  Inn,  Holbom,  and  he  believed  such 
information  to  be  true,  that  the  said  Pile  had  died  about 
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three  years  since.  That  deponent  had  requested  Byron  to 
make  an  aflBdavit  herein,  but  that  Byron  had  refused, 
alleging  as  a  reason  his  constant  attendance  at  the  India 
House,  and  the  dislike  of  the  East  India  Board  to  ha^e 
their  clerks  mixed  up  in  business. 


Ball  The  motion  is  made  on  the  ground  that  there  is 
no  person  entitled  to  detain  the  defendant  in  custody.  In 
Broughtan  v.  Martin  (a),  the  plaintiff  had  died  sixteen 
months  before  a  motion  similar  to  the  present  was  made, 
and  no  will  of  bis  had  been  proved,  or  administration  of  his 
estate  and  effects  granted.  The  Court  directed  that  notice 
of  the  motion  should  be  served  upon  the  attorney  of  the 
plaintiff's  family ;  and  as  his  relations  declined  to  interfere, 
the  Court  granted  the  application.  So  in  Parkbuon  v. 
Horhck{b\  a  defendant  was  under  similar  circumstances 
dischaiged  from  custody,  the  plaintiff  having  died  seven 
months  before,  and  bis  next  of  kin,  upon  six  of  whom  the 
rule  was  served,  having  abstained  from  shewing  cause.  Id 
Gore  V.  Wright  (c\  a  rule  for  the  defendant's  discharge  was 
granted  absolute  in  the  first  instance,  upon  the  affidavit  of 
the  deceased  plaintiff's  next  of  kin  that  it  was  not  his 
intention  to  prove  any  will  or  to  take  out  adminbtiation. 
In  Dunsford  v.  Gtnddsndth  (d)f  indeed,  the  Court  refused 
to  discharge  the  defendant  out  of  custody :  but  it  ap- 
peared that  the  plaintiff  had  made  a  will  and  appointed 
executors,  who,  although  they  had  not  proved  the  wiU, 
were  still  alive ;  and  the  Court  refused  to  interfere  without 
their  assent  So  the  assent  of  the  plaintiff's  administratrix 
was  required  to  a  similar  application  in  FathergiU  v. 
JVaUon  {e\  although  she  had  disclaimed  all  interest  in  the 
action.  In  Taylor  v.  Burgess  (/),  the  refusal  of  the  Court 
to  discharge  the  defendant  proceeded  upon  the  insufficiency 


(a)  1  B.  &  P.  176. 

(A)  2  N.  R.  240. 

(e)  1  Dowl.  864,  N.  S. 


(d)  8  Moore,  145. 

(e)  4  Bing.  711. 
(/)  16  M.  &  W.  7S1. 


Lautoob. 
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of  the  affidavit  in  support  of  the  motion,  which  merely     ^'^-  *  ^• 
stated  upon  the  defendant's  information  and  belief,  that  no  — — 

_  RXDBDALB 

legal  personal  representative  had  revived  the  action,  or  had  ^  p. 
taken  any  proceedings  since  the  death  of  the  plaintiff,  which 
had  occurred  eleven  years  before.  The  most  recent  case  on 
the  subject  b  Camp  v.  PoU  (a).  There  the  defendant  had 
been  taken  in  execution  in  1841,  and  the  plaintiff  in  the 
same  year  left  England,  and  was  never  afterwards  heard  of. 
The  Court,  in  1849,  discharged  the  defendant  ft'om  custody, 
upon  an  affidavit  shewing  that  there  was  reasonable  ground 
to  believe  that  the  plaintiff  was  dead,  and  stating  that  search 
had  been  made  ineffectually  for  a  will  or  grant  of  letters  of 
administration.  [Cresswdlf  J. — ^The  affidavit  states  that 
the  plaintiff  died  in  insolvent  circumstances ;  he  probably 
had  creditors,  therefore,  and  they  would  be  entitled  to 
administration.  Jervis,  C.  J. — It  is  almost  impossible 
that  both  the  plaintiff  and  his  wife  died  without  leaving 
any  next  of  kin  or  creditors ;  and  we  have  no  machinery 
like  the  Court  of  Chancery  for  making  any  inquiry  on 
the  suljgect]  If  the  Court  should  think  it  necessary, 
die  matter  may  be  referred  to  the  Master,  who  can  take 
the  same  steps  as  are  usually  taken  in  Chancery  for 
inquiring  for  the  next  of  kin ;  but  the  cases  cited  shew 
that  the  Court  will  discharge  the  defendant  without  such 
reference.  [WUUamM^  J. — All  these  cases  must  depend 
very  much  upon  their  own  particular  circumstances.  Here 
the  debt  is  very  large ;  and  the  defendant,  after  having  been 
in  prison  for  several  years  for  not  paying,  becomes  very 
anzioos  to  discharge  it,  the  moment  he  hears  that  there  is 
nobody  to  receive  it.  Jermsy  C.  J. — Will  the  defendant 
consent  to  a  reference  at  his  expense  to  the  Master  to 
inquire  and  report  7\    Certainly. 

Per  Curiam. — With  the  consent  of  the  defendant,  refer 
the  application  to  the  Master  to  inquire  for  the  next  of  kin 

(a)  S  C.  B.  375 ;  S.  C.  7  D.  &  L.  289. 
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aod  creditors  of  the  plaintiff,  and  to  report  to  the  Court 
thereon.  The  reference  to  be  conducted  at  the  defendants 
expense,  with  leave  to  renew  the  application  after  the 
Master  shall  have  reported  (a). 


(a)  On  the  last  day  of  Term» 
the  Master  read  his  report,  from 
which  it  appeared  that  Mrs.  Rids- 
dale's  father  was  alive,  and  had 


taken  out  letters  of  administration 
ofher  estate  and  effects;  and  that 
a  brother  and  two  sisters  of  the 
plaintiff  were  living. 


April  27. 


Doe  dem.  Foucan  v.  Eoe. 


The  leue  or 
tffreement 
woich  the 
landlord  most 
produce  in 
Court,  under 
the  1  Geo.  4, 
c.  87,  8.  1,  on 
a  motion 
calling  upon 
the  tenant  to 
enter  into  the 
undertakings 
and  give  the 
bail  prescribed 
bv  that  section, 
should  be  an- 
nexed to  the 
affidavits  in 
support  of  the 
motion. 


[Bail  Court.     Coram  Wigktmany  J."] 

WT  ELLS  moved  for  a  rule  under  the  I  Geo.  4,  c  87, 
8.  1,  calling  upon  the  tenant  to  shew  cause  why  he  should 
not  enter  into  the  undertakings  and  give  the  bail  prescribed 
by  that  statute. 

The  tenant  held  under  a  written  agreement,  and  the 
affidavit  in  support  of  the  rule,  was  in  the  form  given  io 
Chittys  Porms^  p.  402,  5th  ed,  and  did  not  refer  to  the 
agreement  as  annexed,  or  otherwise  verify  it. 

WelU,  The  question  is^  whether  the  affidavit  is  sufficient 
It  states  that  an  agreement  was  duly  signed  by  the  defend- 
ant, and  that  the  deponent  has  the  agreement  ''now  in  his 
possession,"  ''ready  to  be  produced  to  the  Court;"  but  it 
does  not  shew  that  any  particular  agreement  which  may 
be  produced  is  the  one  referred  to  in  the  affidavit.  It  i^ 
however,  in  the  form  given  in  the  books  of  practice  (a). 

WiGHTMAN,    J. — The    affidavit    is    insufficient     The 
1  Geo.  4,  c.  87,  s.  1,  says,  "it  shall  be   lawful  for  the 


(a)  See  Chitty'i  Forms,  p.  402,  5th  ed. 
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landlord,  producing  the  lease  or  agreement,"  **  and  proving 
the  execution  of  the  same  by  affidavit,"  to  move  the  Court 
for  a  rule,  calling  upon  the  tenant  to  enter  into  certain 
undertakings,  &c.  Unless  the  execution  of  the  agreement 
produced  is  proved  by  affidavit,  I  cannot  take  notice  of  it 
The  affidavit  must  be  amended  in  this  respect 


1851. 
Doe  dem. 

FOUCAN 
V. 

Ro& 


Rule  refused. 


Anne  Pritchard,  Executrix  of  Daniel  Pritchard, 
deceased,  v.  Bagshaw  and  Others. 


Apra  30. 
May  3. 


[In  the  Common  Pleas. 


Where  a  writ 
of  BummonB  ii 
continued  by 


Coram  Jervis,  C  Jl,  Cresstoett,  J.,  Williams,  J.y  and 

Talfourd,  Ji] 

Trover. 

Plea,  inter  alia,  the  Statute  of  Limitations. 

Upon  the  trial  before  Talfourd,  J.,  at  the  sittings  in  •l*»M«id 
Middlesex  after  last  Hilary  Term,  it  was  proved  that  the  necessary,  in 
conversion  took  place  in  July,  1841;  but  the  plaintiff  in  venrtheoper- 
support  of  the  issue  upon  the  Statute  of  Limitations,  relied  ^^^^^l^^ 
in  the  first  instance  upon  the  record,  from  vi^hich  it  appeared  Limitations, 

to  prove  at  the 

that  the  writ  of  summons  was  dated  the  16th  of  June,  1846.  trial  that  the 
It  being  objected  that  that  evidence  was  insuflScient,  an  daubed  by™ 
examined  copy  of  the  roll  was  put  in,  which  was  in  the  ***®3o^"?q^' 

following  form  :-^-  was  indorsed 

'*  Pleas  holden  at  Westminster,  before  the  Right  Honor-  writ  before 
able  Sir  Nicholas  Conyngham  Tindal,  Knight,  and  his  "^  NeTtker  the 

roll  nor  the 
writ  itself  are  eridence  that  such  indorsement  was  made  in  due  time. 
Whether  the  nisi  print  record  is  Drim4  facie  eridence,  for  the  purpose  of  ousting  the  Statute 
of  Limitarions,  that  toe  action  was  only  commenced  by  the  writ  stated  on  the  record,  quttrt, 
HMt  however,  that  it  is  not  conclusive  eridence  of  that  fact. 

At  what  tone  the  memorandum  ought  to  be  indorsed  on  the  intermediate  writs,  gnorc 
By  whom  it  ought  to  be  made  in  non-bailable  process,  quart. 

Whether  the  memorandum  should  contain  the  date  of  the  return  of  the  first  writ,  as  well  as 
the  date  of  that  writ,  fvurrt. 
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brethren,"  &c,  **  and  before  the  Bight  Honorable  Sir  T. 
Wilde,  Knight,  and  his  brethren,"  &c. 

<<On  the  10th  day  of  November,  a.  d.  1846. 

England,  to  wit  Our  I^y  the  Queen  iasaed  her  writ 
of  summons  in  these  words,  to  wit,"  &c.,  [setting  out  a  writ 
of  summons,  dated  the  16thof  June,  1846,]  '^afterwardsiod 
within  one  calendar  month  next  after  the  ezpiradon  of  the 
said  writ,  including  the  day  of  such  expiration,  to  wit,  gq 
the  said  10th  day  of  November,  1846,  comes  here  the  said 
Anne  Pritchard,  surviving  executrix  as  aforesaid,  by  Robert 
Samuel  Palmer,  and  Thomas  Nettleship  her  attorneys,  and 
offers  herself  against  the  said  John  Bagshaw"  and  five 
others,  ^'in  the  action  aforesaid ;  and  the  said  R.  S.  Palmer, 
and  T.  Nettleship,  now  here  return  that  the  said  J.  Bag- 
shaw," &c.,  '^  are  not  found  in,  &c.,  or  within  two  hundred 
yards," &C.,  ''and  the  said  J.  Bagshaw,"  &c.,  ''do  not  come, 
and  have  not  appeared  to  the  said  action,  according  to 
the  exigency  of  the  said  writ  And  hereupon  the  said 
Anne  Pritchard,  by  her  attorneys  aforesaid,  prays  another 
writ,"  &c.,  "  in  continuation,"  &c.,  "  and  it  is  granted  to 
her,"  &c. 

"  And  hereupon,  within  one  calendar  month  next  after 
the  expiration  of  such  first  mentioned  writ,  including  the 
day  of  such  expiration,  to  wit,  on  the  10th  day  of  November, 
A.  D.  1846,  our  said  Lady  the  Queen  issued  her  other  writ 
of  summons,  in  continuation  of  the  said  first  writ,  in  these 
words,  to  wit,"  &c.,  [setting  out  an  alias  writ],  "  and  whidi 
said  last  mentioned  writ,  contains  a  memorandum  indcnsed 
thereon,  specifying  the  day  of  the  date  of  the  said  first 
mentioned  writ,  and  the  said  return  thereto."  The  roll 
then  set  out,  in  the  same  way,  six  pluries  writs,  (the  last  of 
which  was  dated  the  14  th  of  April,  1849);  alleging  after 
the  statement  of  each  of  them,  that  it  "contains  a  memo- 
randum indorsed  thereon,  specifying,"  &c.,  as  was  stated 
concerning  the  alias  writ. 

It  was  then  contended,  on  the  part  of  the  defendant, 
that  the  roll  was  insufficient  evidence,  as  it  did  not  shew 
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that  the  indorsements  had  been  made  as  required  by  the 
2  Wm.  4,  €•  39^  s.  10.  The  original  writs  were  then  pro- 
duced; they  were  indorsed  with  a  memorandum  specifying 
the  date  of  the  first  writ^  and  of  its  return  non  est  in- 
ventus; but  it  was  objected  that  it  was  not  shewn  that 
the  indorsements  had  been  made  in  due  time,  or  that  they 
were  made  by  the  plaintiff  or  her  attorney.  The  learned 
Judge  thought  the  evidence  sufficient,  and  directed  the 
jury  accordingly,  who  found  a  verdict  for  the  plaintiff^ 
damages  197L 


L,  M.  ft-  p. 
1851. 

PRrrCHARD 

V, 

Baoshaw 
and  Others. 


Fh^pion  having  on  a  former  day  in  this  term  obtained  a 
role  for  a  new  trial,  on  the  ground  of  misdirection, 


Channell,  Seijt,  and  H.  Hill  shewed  cause.  The  evi^ 
dence  given  at  the  trial  was  sufficient  First,  the  nisi  prius 
record  was  alone  sufficient.  It  contained  the  date  of  the  first 
writ^  which  was  properly  the  commencement  of  the  action ; 
and  that  writ,  bearing  date  the  16th  of  June,  1846,  shewed 
that  the  action  was  commenced  in  time.  The  Judge  at  nisi 
prius  is  bound  by  the  statement  on  the  record;  if  that 
statement  be  erroneous,  the  party  complaining  of  it 
should  come  to  the  Court  to  set  it  aside.  In  Harper  v. 
PbUUpps  (a),  it  was  held  that  the  Judge  at  the  trial  was 
right  in  abiding  by  the  record.  It  does  not  appear  from  the 
report  of  Walker  v.  CoUick  (6),  whether,  in  that  case,  the 
date  of  the  writ  was  stated  upon  the  record ;  if  it  was,  the 
decision  of  the  Exchequer,  was  at  variance  with  that  of  this 
Court  in  the  first  cited  case.  [^Cresswell^  J. — It  may  be  per- 
fectly correct  to  say,  that  what  is  found  on  the  record  shall  be 
conclusive, — viz.,  that  the  action  was  commenced  by  a  writ 
issued  at  a  certain  time, — and  yet  that  that  may  not  satisfy 
the  statute,  which  says  that  a  plea  of  the  Statute  of  Limita- 
tions shall  not  be  supported  unless  certain  things  be  done.] 


(a)  7  M.  &  G.  397 ;  S.  C.  8  Scott,  N.  R.  115. 
(6)  4  Ezch.  171 ;  S.  C.  7  D.  &  L.  225. 


VOL.    II. 


L.    M.    &   P. 
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The  date  on  the  record  is  at  least  prima  facie  evidence.  [  CresM^ 
well,  J. — It  may  be  conclusive  evidence  that  the  action  was 
commenced  at  the  time  mentioned  as  the  date  of  the  vnnt ; 
but  the  statute  sajs  that  a  writ  shall  not  prevent  the  opera- 
tion of  the  Statute  of  Limitations,  unless  certain  things 
are  done.]  The  eflFect  of  the  statute  is  to  make  the  first  writ 
inoperative,  unless  it  be  properly  continued.  If  it  is  properly 
continued,  it  is  the  commencement  of  the  action;  and  when 
the  record  states  that  the  action  was  commenced  on  a  certain 
day,  that  is  prima  facie  evidence  that  the  writ  was  properly 
continued.  [Cresswell,  J. — That  the  action  was  well  com- 
menced by  the  writ  on  the  record,  the  parties  may  not  be  at 
liberty  to  deny;  but  the  statute  says  that  that  writ  shall 
not  prevent  the  operation  of  the  Statute  of  Limitations, 
unless  certain  things  are  done.  The  action  may  be  well 
brought,  and  yet  the  Statute  of  Limitations  be  an  answer.] 

The  roll,  at  all  events,  shewed  that  the  writs  were  issued 
and  returned  in  time,  and  by  the  proper  person.     Imme- 
diately after  stating  the  alias  and  each  of  the  plaries  writs,  it 
alleges  that  the  plaintiff's  attorneys,  within  a  month  of  the 
expiration  of  the  writ,  returned  it  non  est  inventus,  and 
that  the  writ  ''contains  a  memorandum  thereon,  specifying 
the  day  of  the  date  of  the  said  first  mentioned  writ,  and  the 
said  return  thereto."    This  shews  a  compliance  with  the 
statute.     [Cressioellf  J. — The  roll  only  says,  in  the  present 
tense,  that  the  writ  ''contains."    It  does  not  say  when  the 
indorsement  was  made.     Jervis,  C.  J. — "Which  said  last 
mentioned  writ  contains,"  &c.,  may  have  been  perfect  verity 
at  the  time  when  the  roll  was  made  up.]    After  making  that 
statement,  it  alleges  that  "afterwards"  another  writ  was 
issued  in  due  time. 

Lastly,  the  writs  themselves,  which  were  prodooedi 
appeared  to  have  the  requisite  indorsements.  In  this 
respect,  the  present  case  differs  fi*om  that  of  fFalher  v. 
Collick  (a).  There  the  copy  of  the  writ,  which  was  served 
on  the  defendant,  did  not  contain  the  memorandum  stating 

(a)  4  Exch.  171 ;  S.  C.  7  D.  &  L.  226. 
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the  day  of  the  date  of  the  first  writ,  and  the  original  writ 
was  not  given  in  evidence.  Here,  however,  as  the  writs 
were  produced,  and  appeared  to  be  regular,  the  ground  for 
presuming  irregularity  did  not  exist.  [Jervisy  C.  J. — That 
is  true ;  but  you  did  not  shew  when  or  by  whom  the  in- 
dorsements were  made.]  The  Court  will  not  presume  that 
they  were  not  made  regularly.  The  writs  were  all  filed  in 
due  time ;  for  if  they  had  not  been  brought  to  the  office 
within  the  time  mentioned  by  the  statute,  the  officer  of  the 
Court  would  have  refused  to  file  them.  He  would  also  have 
refiised  to  file  them  if  they  had  not  been  regularly  indorsed 
as  required  by  the  statute.  And  as  the  writs,  after  being 
filed,  are  inaccessible  to  the  parties,  there  is  no  ground  for 
presuming  that  the  indorsements  were  made  subsequently. 
[Cresnoeff,  J. — I  observe  that  the  act  says:  <* unless  such 
writ  and  every  writ,*  &c.,  "be  returned  non  est  inventus.'* 
The  language  is  general  enough  to  include  the  last,  which  is 
served.]  [I\'eUt  v.  Hati>ki7u(a);  Htffffs  v.  Mortimer  {b\  and 
MedUeott  v.  Hunter  (c),  were  referred  to  in  the  course  of  the 
argument] 


L,  M.  §•  P. 

1851. 

PaiTCUABD 
V, 

Bagbhaw 
And  Others. 


Phipsoh^  in  Support  of  the  rule.  The  burden  of  proof  on 
the  issue  upon  the  Statute  of  Limitations  lay  on  the  plaintiff; 
and  the  question  is,  whether  he  proved  that  issue.  The 
2  Wm.  4,  c.  39,  s.  10  (d)^  prescribes  what  is  to  be  done  in 
order  to  prevent  the  operation  of  the  Statute  of  Jiimitations ; 


(a)  15  M.  &  W.  399. 

(6)  1  Exch.711;  S.  C.  5  D.  & 
L.  756. 

(c)  5  £xch.  34 ;  S.  C.  7  D.  & 
L.241. 

id)  Wbich  enacts,  "  that  no 
writ  isaued  by  authority  of  this 
act  shall  be  in  force  for  more  than 
four  calendar  months  from  the 
day  of  the  date  thereof,  including 
the  day  of  such  date,  but  every 
writ  of  summons  and  ciqpias  may 
be  continued  by  alias  and  plnries, 


as  the  case  may  require,  if  any 
defendant  therein  named  may 
not  have  been  arrested  thereon 
or  served  therewith :  provided 
always,  that  no  first  writ  shall 
be  available  to  prevent  the  oper- 
ation of  any  statute,  whereby  the 
time  for  the  commencement  of 
the  action  may  be  limited,  unless 
the  defendant  shall  be  arrested 
thereon  or  served  therewith,  or 
proceedings  to  or  toward  out- 
lawry shall  be  had  thereupon,  or 
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but  neither  the  nisi  prins  record,  nor  the  roll,  nor  the  writs 
themselves,  prove  that  the  plaintiff  complied  with  the 
requisites  of  the  act.  The  enactment  in  question  reqaires, 
first,  that  every  writ  issued  in  continuation  shall  be  issued 
within  a  month  from  the  expiration  of  the  preceding  writ; 
and  secondly,  that  it  shall  contain  a  memorandum  indorsed, 
**  specifying  the  day  of  the  date  of  the  first  writ  and  return." 
[^JVilUams,  J. — I  once  had  occasion  to  look  at  the  Parlia- 
ment roily  and  I  found  that  the  word  is  not  ''and,**  but 
<<  such."  His  Lordship  also  referred  to  the  judgment  of  the 
Court  of  Queen's  Bench  in  Hunter  v.  CaldteeU{ay\  There 
is  undoubtedly  some  ambiguity  as  to  what  the  indorsement 
is  to  specify ;  but  it  appears  to  be  established  by  the  current 
of  authorities,  that  the  word  *' return"  is  in  the  genitive, 
and  is  governed  by  *'  the  day  of  the  date ;"  and  there  is 
nothing  absurd  or  inconvenient  in  that  construction  of  the 
statute.  [^fVilliams,  J. — I  can  understand  why  the  date  of 
the  first  writ,  and  not  of  the  intermediate  ones,  should  be 
indorsed ;  but  I  do  not  see  why  the  date  of  the  first  return 
should  be  given  any  more  than  that  of  any  of  the  other 
returns.  How  is  the  sheriff,  in  the  case  of  bailable  process, 
to  know  the  date  of  the  first  return  ?  CressweUj  J, — The  act 
says,  that  in  bailable  process  the  return  is  to  be  made  by 
the  sheriff  or  his  successor.  How  is  his  successor  to  know 
the  date  of  a  return  made  by  his  predecessors?]  In  WVUcom 
v.  WiUiams  {b\  it  was  held  that  the  memorandum  must 


unless  such  writ,  and  every  writ 
(if  any)  issued  in  continuation  of 
a  preceding  writ,  shall  be  re« 
tamed  non  est  inventus  and 
entered  of  record  within  one 
calendar  month  next  after  the 
expiration  thereof,  including  the 
day  of  the  expiration,  and  unless 
every  writ  issued  in  continuation 
of  a  preceding  writ  shall  be  issued 
within  one  such  calendar  month 
after  the  expiration  of  the  pre* 
ceding  writ,  and  shall  contain  a 
memorandum  indorsed  thereon 


or  subscribed  thereto,  spedfying 
the  day  of  the  date  of  the  first 
writ ;  and .  return  to  be  made  in 
bailable  process  by  the  sheriff  or 
other  officer  to  whom  the  writ 
shall  be  directed,  or  his  auccesaor 
in  office,  and  in  process  not  bsfl- 
able,  by  the  plaintiff  or  his  at- 
torney suing  out  the  same,  as  tbe 
case  may  be." 

(a)  10  a  B.  69. 

{b)  2  Dowl.  209,  N.  S. ;  S.  C. 
10  M.  &  W.  174. 
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specify  the  date  not  only  of. the  first  writ,  but  of  the  return 
thereto.  {Jervis,  C.  J. — ^There  was  no  decision  in  that  case. 
Mr.  Atherton  asked  leave  to  amend;  and  all  that  can  be  said 
of  the  case  is^  that  Lord  Abinger  and  Alderson^  6.,  were  in 
favour  of  my  argument]  Next,  when  is  the  indorsement 
to  be  made?  and  by  whom?  It  is  not  necessary  to  contend, 
that  it  must  be  made  as  soon  as  the  writ  issues:  the  direc- 
tion that  it  shall  be  made  in  bailable  process  by  the 
sheriff  or  his  successor,  perhaps  shews  sufficiently  that 
sach  could  not  have  been  the  intention  of  the  Legislature. 
But  it  would  seem  that  the  indorsement  on  the  intermediate 
writs  should  be  made  at  some  time  pending  their  currency ; 
and  that  upon  the  last,  before  service.  The  indorsement, 
also,  must,  in  non-bailable  process,  be  made  ^'by  the  plaintiff 
or  his  attorney  suing  out  the  same,  as  the  case  may  be." 

Now,  to  take  the  last  writ  alone,  there  was  no  evidence 
of  the  time  when  the  indorsement  was  made  upon  it  The 
niffl  jHius  record  is,  no  doubt,  conclusive  evidence  that  the 
first  writ  issued  on  the  day  on  which  it  is  stated  to  have 
isBoed;  and  the  defendants  do  not  seek  to  deny  that  it  was 
issued  on  that  day.  But  it  is  contended,  that  for  the 
purpose  of  proving  the  affirmative  of  the  issue  upon  the  plea 
of  the  Statute  of  Limitations,  it  was  incumbent  on  the 
plaintiff  to  prove  that  that  writ  had  been  duly  continued. 
Of  this  the  record  is  no  evidence  whatever. 

Next,  the  roll  did  not  supply  the  necessary  evidence.  It 
is,  perhaps,  not  even  evidence  that  the  writ  contained  any 
indorsement  whatever.  It  is  admitted  that  the  roll  cannot 
be  disputed  as  to  anything  which  it  is  necessary  to  enter  on 
it:  but  it  does  not  appear  to  be  necessary  that  the  roll 
should  contain  any  notice  of  the  indorsements  on  a  writ ; 
and,  therefore,  if  it  does  contain  any  such  notice,  it  is  not 
evidence  of  the  indorsements.  But  even  if  it  be,  it  is,  at 
the  utmost,  only  evidence  that  the  writ  contained  the 
indorsement  at  the  time  when  the  roll  was  made  up.  The 
roll  is  in  the  form  given  in  Chitty's  Formsy  p.  527,  6th  ed. ; 
which  differs  from  that  in   Tidd^s  Fonns,  pp.  30,  31,  8ih 
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cil.,  where  the  language  is :  **  which  last  mentioned  writ  did 
con  tain,"  and  not  **  contains."  [Jeruis,  C.  J. — All  that  the 
statute  requires  is,  that  the  writ  shall  be  entered  of  record ; 
but  the  indorsement  is  no  part  of  the  writ] 

The  only  remaining  question  is,  whether  the  production 
of  the  writs  was  sufficient*  They  contained  the  indorse- 
ments required  by  the  act,  but  they  did  not  shew  when 
these  indorsements  were  made.  There  is  no  presumption 
that  they  were  made  at  one  time  more  than  at  another. 
The  intermediate  writs  must,  it  is  admitted,  have  been 
indorsed  before  the  expiration  of  five  months  from  their 
respective  dates,  as  the  officer  would  not  have  filed  them  if 
they  had  not  been  indorsed  when  they  were  brought  to  him; 
but  no  presumption  arises  that  the  indorsements  were  made 
before  the  writs  had  ceased  to  be  writs,  viz.,  before  the  expi- 
ration of  four  months  from  their  respective  dates.  They  re- 
mained in  the  hands  of  the  plaintiff's  attorneys  for  a  month 
after  their  expiration,  and  the  indorsements  might  have 
been  inade  at  any  time  during  that  month.  With  respect  to 
the  last  writ,  the  evidence  was  even  more  deficient ;  Icn:  as  the 
original  remained  in  the  hands  of  the  plaintiff's  attorneys, 
the  indorsement  might  have  been  made  at  any  time  before 
trial.  [JerviSf  C.  J. — The  fiict  must  have  been  equally 
known  to  botl^  parties.  The  defendants  must  have  known 
whether  the  writ  was  indorsed  when  they  were  served.] 
Perhaps  they  did  not  see  it;  but  whether  they  did  or  not, 
the  question  is,  on  whom  the  burden  of  proof  lies?  {Jervis, 
C.  J. — It  is  quite  clear  that  the  onus  is  on  the  plaintiff; 
but  he  may  prove  the  fact  either  by  positive  evidence  or  by 
presumption].  No  presumption  can  arise :  the  statute  gives 
the  plaintiff  a  great  privilege  in  allowing  him  to  keep  his 
action  alive  and  avoid  the  effect  of  the  Statute  of  Limita- 
tions; and  its  requisites  should  be  strictly  complied  with. 
In  Walker  v.  ColUck  (a),  Alderson,  B.,  says :  "  Even  if  the 
writ  itself  Lad  been  produced,  that  would  not  have  satisfied 


(a)  4  Exch.  171,  174 ;  S.  C.  7  I).  &  L.  225,  227. 
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me  that  the  debt  was  not  barred,  because  the  writ  must    ^-  ^-  ^  ^' 

1851* 

contain  the  indorsement  at  the  time  the  copy  is  serveA"        —- — 

*  '^  PttlTCHARD 

j^  J  7.  Bagbhaw 

Cur.  adv.  vuU.  ^^  others. 

Jervis,  C.  J* — In  this  case,  the  Court  desired  time  to 
consider,  for  the  purpose  of  looking  into  the  statute,  which 
is  somewhat  confused  in  its  language;  and  we  have  ex- 
amined the  authorities,  which  are,  to  a  certain  extent, 
apparently  conflicting. 

The  action  was  in  trover,  to  which  the  defendants 
pleaded  the  Statute  of  Limitations;  and  to  prove  the 
issue,  which  lay  on  the  plaintiff,  he  produced  the  roll,  in 
which  the  writs,  with  various  indorsements,  were  entered, 
from  the  earliest  writ  down  to  the  last,  which  was  served 
in  the  month  of  August,  1849.  And  further,  the  plaintiff 
produced  and  proved  the  various  writs  themselves,  with  an 
indorsement  of  the  date  of  the  first  writ,  and  of  its  return 
non  est  inventus,  on  all  but  the  last  writ,  in  compliance 
with  the  provisions  of  the  statute  2  Wm.  4,  c  39,s.  10. 

It  was  contended  at  the  trial,  that  these  writs  and  the 

roll  did  not  prove  the  issue :  to  which  it  was  answered,  that 

the  presumption  was,  that  the  proceeding  was  regular ;  and 

if  not,  that  the  date  of  the  writ  must  be  taken  to  be  as 

stated  on  the  record.     My  learned  Brother  was  of  opinion 

that  the  plaintiff  had  established  the  affirmative  of  the  issue 

that  lay  on  him.     The  plaintiff  had  the  verdict;  and  a 

motion  was  made  for  a  new  trial,  on  the  ground  of  misdirec- 

tion,  it  being  contended  that  there  must  be  evidence  on 

the  part  of  the  plaintiff,  to  shew  that  the  indorsement  of 

the  date  of  the  first  writ  was  on  the  last  writ, — confining 

it  to  that, — at  the  time  when  the  latter  was  served,  and 

that  the  indorsement  must  be  proved  to  have  been  made 

by  the  attorney  or  the  party,— this  being  a  non-bailable 

process. 

The  view  which  the  Court  have  taken  of  the  case  renders 
it  unnecessary  to  decide  certain  points  urged  in  the  course 
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of  the  argument  With  respect  to  the  first  point  that  was 
urged  in  answer  to  this  rule^  namely,  that  the  Court  was 
bound  to  take  the  date  of  the  writ  to  be  as  stated  upon 
the  record,  it  is  answered  by  the  evidence  which  was  given 
in  the  case ;  for  the  indorsement  on  the  first  writ,  which 
was  proved,  shewed  that  it  had  not  been  served,  but  had 
been  returned  non  est  inventus.  That  writ  could  not, 
prima  &cie,  be  available  to  prevent  the  operation  of  the 
statute;  but  it  would  be  available,  if  the  succeeding  writs 
were  properly  returned  with  indorsements  of  the  issue  and 
return  of  the  first  writ,  and  if,  ultimately,  a  writ  so  indorsed 
was  served  on  the  party.  It  was  not  insisted,  in  the  aigu- 
ment,  that  the  indorsements  on  the  intermediate  writs  were 
not  proved  to  have  been  properly  made ;  but  it  was  said 
that  the  last  writ  must  be  indorsed  before  the  service,  and 
that  it  must  be  proved  affirmatively,  by  the  plaintiff,  that 
such  was  the  case.  Now,  that  the  writ  must  be  indorsed 
before  the  service,  is  clearly  established  by  the  authority 
of  Medlicott  v.  Hunter  (a),  in  which  the  matter  came 
directly  before  the  Court  We  are  authorized  and  bound 
by  that  decision,  and  not  only  by  that,  but  by  the 
construction  of  the  statute,  to  hold  that  such  is  the  rule  of 
law.  If  that  be  so,  was  it  proved  at  the  trial  that  that  in- 
dorsement was  made  before  service?  It  was  said  to  be 
proved  by  the  production  of  the  roll.  It  is  true  the  roll 
said  that  the  writ  *^  contains,"  in  the  present  tense,  the 
indorsement, — that  is,  at  the  time  of  the  inrolment  of  that 
indorsement  That  does  not  prove  it  contained  the  in- 
dorsement at  the  time  of  the  service ;  so  far  from  doing  so, 
it  has  been  dbtinctly  determined,  in  the  case  of  Walker  v. 
CoUick  (&),  that  the  roll  so  produced,  and  containing  that 
very  entry,  is  not  avdlable  for  the  purpose  of  establishing 
that  fact  Then  if  the  roll  does  not  do  so,  is  it  proved  by 
the  production  of  the  writ?  The  writ  is  produced  many 
months — nay,   I   believe    more   than    a    year — after   the 


(a)  5  Exch.  34. 


(6)  4  Ezch.  171. 
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date  of  the  service.  It  is  plain  that  the  mere  production 
of  the  writ  from  the  hand  which  might  have  indorsed 
it  at  any  moment  up  to  the  instant  of  producing  it,  does 
not  shew  that  it  contained  that  mdorsement  at  the  time  of 
service. 

The  view  which  we,  therefore,  take  of  this  case, — that 
there  is  no  evidence  that  the  indorsement  was  made  before 
the  service,— renders  it  unnecessary  for  us  to  consider 
whether  that  indorsement  ought  to  be  made  by  the  attorney 
or  the  party.  We  arc  not  called  on  to  pronounce  an  opinion 
on  that ;  if  we  were,  we  should  require  time  to  consider  the 
question,  because  the  language  in  which  the  act  of  Parlia- 
ment is  expressed,  is  on  that  subject  somewhat  obscure.  It 
is,  likewise,  unnecessary  for  us,  in  this  view,  to  determine 
at  what  time  the  indorsement  of  the  intermediate  writs 
must  be  made;  the  objection  being,  that  the  last  writ  was 
not  indorsed  before  service,  and  that  being  supported,  the 
defendant  is  entitled  to  make  the  rule  absolute  for  a  new 
trial 

Rule  absolute. 


1851. 

PRITCHAaU 
9. 

Bagshaw 
and  Others. 


Wagner  v.  Imbrie. 


^faJf  3. 


[In  the  Exchequer. 


Coram  Pollock,  C.  J?.,  Parke^  B.,  and  Martin,  B.] 

J.  HE  plaintiff  having  declared  upon  a  recognizance  of  bml, 
the  defendant  pleaded,  1,  nul  tiel  record ;  2,  that  no  ca.  sa. 
had  issued ;  and  3,  payment  On  the  first  day  of  this  Term, 
the  plaintiff  moved  for  and  obtained  judgment  on  the  two 
first  issues,  by  the  production  of  the  record  in  Court.  At 
the  second  sittings  in  Middlesex,  in  the  same  Term,  the 
cause  came  on  for  trial  at  nisi  prius  before  Martin,  6.,  when 
the  defendant  pleaded  puis  darrein  continuance,  the  bank- 
ruptcy of  the  plaintiff,  and  the  jury  were  discharged. 


A  defendant 
majr  plead  puis 
dairein  con- 
tinuance after 
judgment  has 
been  given  for 
the  plaintiff 
upon  an  issue 
tried  by  record. 
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E.  G.  Hornby  moved  to  set  aside  that  plea,  and  for  leave 
to  sign  judgment.  A  defendant,  by  pleading  puis  darrein 
continuance,  waives  all  his  former  pleas.  In  the  present 
case,  judgment  having  been  entered  upon  two  of  the  pleas, 
he  cannot  do  so ;  therefore  the  plea  should  not  be  allowed. 
A  plea  puis  darrein  continuance  cannot  be  pleaded  after 
a  demurrer ;  Stoner  v.  Gibbons  (a) ;  and  in  Sharpe  v. 
Witham  (£),  where  the  defendant  was  de»rous  of  pleading 
puis  darrein  continuance  after  a  plea  of  judgment  recovered^ 
Garrow^  B.,  by  directing  that  no  steps  should  be  taken  bj 
the  plaintiff  until  the  Court  had  determined  whether  theji 
would  allow  the  plea,  appears  to  have  thought  that  hail 
judgment  been  given  upon  the  first  plea,  the  application 
would  have  been  too  late. 


Parke,  B. — It  appears  to  me  that  on  principle  the 
defendant  was  entitled  to  plead  this  plea.  So  long  as  anj 
plea  which  goes  to  the  merits  of  the  action  remains  to  b< 
tried,  a  day  is  given  to  the  defendant  before  which  h< 
may  withdraw  that  plea,  and  plead  puis  darrein  continu 
ance.  The  only  reason  why  the  defendant,  on  pleadin( 
puis  darrein  continuance,  must  withdraw  his  former  plea 
is,  that  otherwise  he  would  plead  double ;  and  the  practice 
with  respect  to  this  was  settled  before  the  statute  of  4  Ann 
c.  16,  which  first  allowed  double  pleading. 

Pollock,  C.  B,,  and  Martin,  B.  (c),  concurred. 


Per  Curlam. 


(a)  Moore,  871*  See,  however, 
the  report  of  this  case  in  Hob.  81 ; 
according  to  which  it  appears  that 
the  demurrer  was  to  the  plea,  and 
that  the  Ck)urt  held  that  the  de- 
fendant might  plead  puis  darrein 
continuance.  The  same  report 
adds  that  the  Court  intimated 
that  if  the  issue  upon  that  plea 
was  found  for  the  plftintifF,  they 


Rule  refused. 

must  decide  upon  the  demurrc 
to  the  plea  originally  pleaded 
as  the  plaintiff  could  not  hav 
judgment  upon  the  whole  recorc 
if  the  last  mentioned  plea,  whic 
stood  confessed,  was  an  answi 
to  the  action.  See  Sparks  y 
Cross,  Ld.  Raym.  265,  6. 

(6)  M'Clel.  &  Younge,  350. 

(c)  Piatt,  B.,  was  absent. 


EASTER   TERM,    14    VICT.  335 

L,  M.  fr  P. 
185]. 


N1CHOLL8  V.  Jones.  Maye. 


[In  the  Exchequer. 

Coram  Pollock,  C.  B.,  Parke,  B.,  Piatt,  B.,  and 

Martin,  B.'\ 

J.  HIS  was  an  action  on  the  case  for  the  diversion  of  a  Where  an 
watercourse.     The  cause  came  on  for  trial  at  the  Liverpool  ;„  ^  portion 
Summer  Assizes,  1848,  when  a  verdict  was,  by  consent  of  J^*^°^^j^|j* 
the  parties,  found  for  the  plaintiff,  with  100021  damages,  respect  to 

which  the 


subject  to  the  award  of  two  arbitrators,  to  whom  all  matters  arbitrator  is 

'  [>and 
any 


in  difference  in  the  cause  were  referred.     The  order  of  nisi  ^^^  °  ^ 


prius  empowered  the  arbitrators  to  appoint  a  third,  and  direction,  al- 

*  r  rr  '  though  apower 

ordered  that  any  two  might  make   the  award.     It  also  is  given  to  him 
directed,  that  ^'  in  order  to  remove  all  future  causes  of  whole  award 
litigation  between  the  said  parties,  the  said  arbitrator  or  "ated  bunhat 
any  two  of  them  shall  have  full  power  to  direct  in  and  by  P?'?»pn  ^nt 

•^,         ,  ,  *,  **    which  IS  bad 

their  said  award  what,  if  any  thing,  shall  be  done  by  the  may  bo  sepa- 
said  parties  respectively."  Theorderof  reference  authorized  treated^as 
the  Court  to  refer  back  the  matters,  or  any  of  them,  to  fhe  *"T>^""g<^- 
same  or  any  other  arbitrators. 

The  two  arbitrators  named  in  the  order  duly  appointed 
a  third,  and  all  three  made  their  award,  whereby,  after 
ordering  that  the  verdict  should  stand  for  the  plaintiff, 
and  the  damages  be  reduced  to  20L,  they  directed,  that 
for  the  purpose  of  removing  all  future  causes  of  litigation, 
the  defendant  should  fix  a  certain  cast  iron  box  on  a  par- 
ticular piece  of  land,  and  convey  water  thereto,  and 
make  divisions  therein,  and  lay  down  and  keep  in  repair 
certain  drums  and  pipes  in  the  directions,  and  on  the  lands, 
marked  in  a  plan  annexed  to  the  award. 

W.  H,  Watson  obtained  a  rule  nisi,  in  Hilary  Term  last,  to 
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^ifftTi  ^^      ^^  aside  the  award,  apon  affidavits  which  stated,  that  in  order 

"Tj to  fix  some  of  the  pipes,  the  defendant  would  be  obliged  to 

r.  trespass  upon  the  lands  of  several  persons  who  were  hb 

tenants,  and  to  take  down  two  cottages  alsobelon^ng  to  his 
tenants;  and  that  in  order  to  lay  down  other  pipes  the 
defendant  would  be  obliged  to  enter  on  land  which  had 
been  sold  by  him  to  another  person  about  two  years  befixe 
the  date  of  the  award ;  and  that  in  order  to  fix  the  dninifl^ 
as  required  by  the  award  and  plan,  he  would  be  obliged 
to  place  them  on  land  which  he  held  only  under  a  lease 
firom  the  Duchy  of  Lancaster  (a). 

Crampton  and  MelHsh  shewed  cause.  There  is  no  ground 
for  setting  aside  the  award,  as  the  fiict  of  the  defisndant*8 
agreeing  to  the  order  of  nbi  prius  shews  that  it  was  con- 
templated that  he  should  obtain  any  permission  firom  othera 
which  might  be  necessary  to  carry  out  lawfully  the  direc- 
tions of  the  award.  But  even  if  the  arbitrators  have 
exceeded  their  authority,  it  is  only  with  respect  to  those 
matters  as  to  which,  although  they  had  power  to  give  direc- 
tions, they  were  not  required  by  the  order  of  reference  to 
do  so*  Therefore  the  finding  on  those  matters  is  not  a 
condition  precedent  to  the  validity  of  the  award,  but  may 
be  treated  as  surplusage  and  rejected.  In  Angus  v.  Bedr 
ford  (&),  an  order  of  reference  having  empowered  the  arbi- 
trator **  to  determine  what  he  should  think  fit  to  be  done 
by  either  of  the  parties,"  this  Court  held  (dissentiente 
Parke,  B.)  that  he  was  not  bound  to  direct  that  anything 
should  be  done,  and  refused  to  set  aside  the  award,  on  the 
ground  that  he  had  omitted  to  do  so.  If  it  is  optional  with 
the  arbitrator  to  make  any  award  on  these  matters,  his 
making  one  which  is  invalid  cannot  invalidate  the  residue, 
but  may  be  treated  as  surplusage. 

(a)  The  rule  was  also  granted  the  arguments  and  judgment  re- 

upon  other  grounds,  but  as  the  lating  to  them  are  omitted, 

points  relating  to  these  were  de-  (6)  1 1  M.  &  W.  69 ;  S.  C.  3 

iermined  upon  questions  of  fact,  Dowl.  735,  N.  S. 


NiCHOLLS 
V. 

J0NE8. 


EASTER  TERM,    14   VICT.  337 

W,  H.  Watson  and  Spinks^  in  support  of  the  rule.    That     ^-  ^-  fr  ^• 
portion  of  the  award  which  directs  the  defendant  to  do  that 
which  would  render  him  liable  to  an  action,  is  bad.     With 
regard  to  the  land  which  is  occupied  by  the  tenants,  the 
defendant  clearly  could  not  enter  to  lay  the  pipes.     To  lay 
them  on  the  land  belonging  to  the  duchy  would  be  waste; 
Com.  Dig.  tit.  "  Wast;"  (D  4>     And  the  bad  portion  of 
the  award  cannot  be  severed  from  the  residue.     In  Johnson 
V.  Latham  (a),  an  action  by  one  weir  proprietor  against 
another  for  disturbance  of  his  weir  was  referred  to  an  arbi- 
trator, to  whom  power  was  given  to  determine,  and  also  to 
define  and  for  ever  set  at  rest  all  disputes,  quarrels,  and 
controversies,  touching  all  manner  of  rights  of  depths  of 
weirs  and  other  water  privileges.     The  arbitrator  having 
directed  that  '^  such  durable  marks  and  erections  be  placed 
on  the  land  adjoining  to  the  said  weir,  as  D.  B.,"  of,  &c, 
**may  direct;"  the  award  was  held  bad,  as  an  improper 
delegation  by  the  arbitrator  of  the  discretion  vested  in  him 
by   the  reference.      Coleridge^  J.,   doubted  whether  that 
defective  part  could  be  separated  from  the  rest,  and  said 
that  possibly   ^'the  consideration  for  the  submission  was 
not  merely  the  settlement  of  the  existing  difference,  but 
the  *  for  ever  setting  at  rest  all  disputes  touching  the  rights 
of  water  heights,  or  depths  of  weir;'  and,"  his  Lordship 
added,  ^'it  may  be  said  that  the  direction  now  under  con- 
sideration was  the  provision  by  which  this  latter  object  is 
to  be  effected." 

Pollock,  C.  B. — The  rule  must  be  discharged.  We  all 
think  that  the  objection  which  is  made  to  the  award  is  one 
which,  even  if  it  were  well  founded  in  fact,  does  not  hold 
good  in  law,  and  I  consider  it  to  be  our  duty  at  the  utmost  to 
leave  the  plaintiff  to  prosecute  his  rights  upon  the  award 
by  action,  when,  if  the  view  we  now  take  be  incorrect,  the 
matter  may  be  determined  by  a  Court  of  error.     I  think, 

(a;  1  L.,  M.  &  P.  348,  355.    And  see  oti/e,  205. 
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upon  looking  at  the  order  of  reference,  that  it  was  not 
obligatory  upon  the  arbitrators  to  make  any  award  apon 
the  point  which  is  now  objected  to,  and  that,  therefore, 
their  finding  thereon  does  not  vitiate  the  award.  I  also 
think,  that  as  the  application  to  the  Court  is  of  a  speculative 
character,  and  has  failed,  the  rule  must  be  dischaiged  with 
costs. 


Parke,  B. — I  am  of  the  same  opinion.  When  the  rule 
was  moved  for,  the  award  was  objected  to  on  several 
grounds  (a).  The  most  serious  of  these  is,  that  the  award 
orders  the  defendant  to  do  that  which  he  cannot  do  without 
committing  a  trespass.  It  appears  to  me  that  it  must  be 
inferred  from  what  has  occurred,  that  the  defendant  bound 
himself  to  procure  the  permission  of  the  tenants  if  it  should 
become  necessary  to  do  so.  It  is  clear  that  he  might  have 
covenanted  to  do  so.  But  even  if  that  part  of  the  award  ia 
void,  yet  inasmuch  as  a  power  only  is  given  to  the  aibi^ 
trator  by  the  order  of  submission,  and  he  was  not  compelled 
to  make  any  direction  upon  the  matter,  that  portion  of  the 
award  which  is  objected  to  may  be  rejected  as  surplusage^ 
That  point  has  been  decided  several  times  in  this  Court  j 
and  in  Angus  v.  Bedford (b),  in  which  I  had  the  misfortune 
to  differ  from  the  Court,  it  was  decided  that  where  by  the 
order  of  reference  the  arbitrator  has  a  power  to  determine 
what  is  to  be  done  by  the  parties,  but  is  not  expressly  re- 
quired to  do  so,  he  need  not  direct  that  anything  shall  be 
done.  That  being  so,  any  direction  which  he  does  give 
certainly  ought  not  to  affect  the  validity  of  the  award 
There  is  no  satisfactory  authority  to  the  contrary.  In  •/oAn- 
son  V.  Latham  (c),  the  point  was  taken  during  the  argument, 
but  it  was  not  much  noticed  in  the  judgment,  and  the 
decision  does  not  appear  to  have  proceeded  on  that  ground. 
The  real  question  in  these  cases  is  always  one  of  the  con- 
struction of  the  order  of  reference.     In  former  times  it 


(a)  See  note  (a),  ante,  p.  336. 
ib)  11  M.  &  W.  69;  S.  C   2 


Dowl.  736,  N.  S. 

(c)  1  L.,  M.  &  P,  34S. 
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was  not  thought  necessary  that  all  the  matters  which  were    •''•  ^-  *"  ^* 
referred  to  an  arbitrator  should  be  disposed  of,  unless  the  — — 

MlCHOLLS 

submission  made  it  compulsory  on  him  to  do  so.     I  think^        ^  v, 
therefore^   that   the  objections  have  failed,   and  that  the 
award  should  not  be  set  aside,  but  that  the  present  rule 
should  be  discharged  with  costs. 

PtATT,  B. — It  appears  to  me  that  the  arbitrators  had 
power  to  direct  the  acts  to  be  done  with  respect  to  which 
the  award  is  objected  to,  but  that  their  doing  so  does  not 
form  a  condition  precedent  to  the  validity  of  the  award. 
The  defendant  does  not  even  shew  us  that  he  could  not  do 
the  acts  required  by  the  award.  It  is  true,  he  states 
that  in  order  to  perform  them  he  must  commit  a  trespass ; 
but  before  he  can  raise  this  objection  his  affidavit  should 
shew  that  he  asked  permission  of  his  tenants  to  go  on  their 
land  and  was  refused. 

Martin,  B. — I  am  entirely  of  the  same  opinion.  Wher- 
ever there  is  no  fraud,  I  shall  always  endeavour  to  support 
an  award,  so  far  as  I  can  do  so  consistently  Math  the  rules  of 
law.  In  the  present  case,  the  main  question  depends  upon 
what  is  the  construction  to  be  put  upon  a  very  few  words  in 
the  order  of  reference.  I  entirely  agree  with  what  has  been 
said  by  the  rest  of  the  Court ;  and,  moreover,  I  have  no 
doubt  that  had  the  defendant  been  asked,  at  the  time  when 
he  agreed  to  the  order  of  reference,  whether  he  could  enter 
upon  the  land  to  perform  what  might  be  required  by  the 
award,  he  would  have  answered  that  as  it  was  occupied  by 
his  tenants  he  could  obtain  their  permission  to  do  so. 

Rule  discharged. 
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Whether  the 
Judges  of  the 
Coan^  Courts 
established  by 
9  &  10  Tict 
c.  95,  are 
Judges  of 
Courts  of 
record,  to 
whom  writs 
of  trial  maT 
be  directed 
under  3  &  4 
Wm.  4,  c  42, 
s.  17,  qumref 
Seitile,  per 
Plonoek,  C.  B., 
and  Aldenonf 
B.,  that  thej 
are;  per 
Parke,  B.,  and 
Pkttt,  B„  that 
they  are  not 


[In  the  Exchequer. 

Coram  Pollack,  C.  B.,  Parkey  B.,  Aldersan,  B.,  ami 

Piatt,  B.] 

J.  HIS  was  an  action  of  debt  for  3L  Is.  After  issue  joined, 
the  plaintiff  obtained  the  following  order  of  fFightman,  Ji 
under  the  3  &  4  Wm.  A,  c  42,  s.  17. 

**  Upon  hearing  the  attorneys  or  agents  on  both  odes,  I 
do  order,  that  a  writ  issue  out  of  her  Majesty's  Court  of 
Exchequer  of  Pleas  at  Westminster,  directed  to  the  Judge 
of  the  Newtown  County  Court  of  Montgomeryshire,  com* 
manding  him  to  summon  a  jury,  to  try  the  issue  joined 
herein,  and  that  the  said  sheriff  (a)  return  such  writ,  with 
the  finding  of  the  jury  indorsed  thereon,  to  the  said  Court, 
on  a  day  certain  to  be  named  in  such  writ,  pursuant  to  the 
statute/ 

The  defendant's  attorney,  when  before  the  learned  Judge, 
objected  to  the  order,  upon  the  ground  that  the  Judge  had 
no  power  to  direct  a  writ  of  trial  to  the  judge  of  the  County 
Court,  but  the  objection  was  overruled. 

A  writ  of  trial  issued  in  pursuance  of  the  above  order, 
and  the  cause  was  tried  before  the  judge  of  the  County 
Court  of  Montgomeryshire,  at  Newtown,  by  a  jury  of  twelve. 
The  defendant  appeared  by  an  attorney,  who  cross-examined 
the  witnesses,  and  addressed  the  jury,  who  found  for  the 
plaintiff  for  the  amount  claimed. 

A  rule  having  been  obtained,  calling  on  the  plaintiff  to 
shew  cause  why  the  order  of  Wightman,  J.,  and  all  subse- 
quent proceedings  should  not  be  set  aside. 


(a)  Sic:  the  common  lithographed  form  not  having  been  altered. 
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Bramwell  shewed  cause.     Any  irregularity  in  the  pro-    "^'i^kf  ^' 
ceedings  has  been  waived  by  the  defendant's  appearing  by  — z 
attorney,  and  making  no  objection  before  the  judge  of  the  «. 

County  Court     But  even  if  that  be  not  so,  there  was 
a  proper  trial;  and  if  there  was  not,  the  question  is  so 
doubtful  that,  as  the  objection  will  appear  on  the  record, 
the  Court  will  leave  the  defendant  to  his  writ  of  error; 
Walker  v.  Needham  (a>     The  3  &  4  Wm.  4,  c.  42,  s.  17, 
enacts,  that  where  an  action  is  brought  in  a  superior  Courts 
for  a  sura  not  exceeding  twenty  pounds,  the  Court  or  a 
Judge,  may  ^' order  and  direct  that  the  issue  or  issues 
joined  shall  be  tried  before  th^  sheriff  of  the  county  where 
the  action  is  brought,  or  any  Judge  of  any  Court  of  record 
for  the  recovery  of  debt  in  such  county,  and  for  that 
purpose  a  writ  shall  issue  directed  to  such  sheriff,  com- 
manding him  to  try  such  issue  or  issues,  by  a  jury  to  be 
summoned  by  him,  and  to  return  such  writ  with  the  finding 
of  the  jury  thereon  indorsed."    With  respect  to  the  person 
to  whom  the  writ  may  issue,  the  sheriff  only  is  mentioned ; 
but  in   Clark  v.  Mamer  (£),  it  was  held  that  the  words» 
**or  such  judge,"  were  clearly  omitted  by  accident,  and 
that   the  writ  of  trial  ought  to  be  directed  to  a  Judge 
where   there  was  a  Court  of  record^  and  to  the  sheriff 
where  there  was  none.     Now,  the  9  &  10  Vict  c.  95,  s.  3, 
provides,  that  '*  every  Court  holden  under  this  act  shall 
be  a  Court  of  record."    The  judges  of  the  County  Courts 
are,  therefore,  within  the  provision  of  the  3  &  4  Wm.  4j 
c  42,  8.  17,  and  a  writ  of  trial  may  consequently  issue  to 
them  under  that  act     It  may  be  argued,  that  as  a  County 
Court  usually  tries  by  a  jury  of  five  (c),  it  is  not  such  a 
Court  of  record  as  was  contemplated  by  the  3  &  4  Wm.  4^ 
c.  42 ;  but  that  statute  expressly  directs  that  the  writ  of 
trial  shall  command  the  sheriff  to  try  the  issue  by  a  jury 
^  to  be  summoned  by  him,"  therefore,  the  same  authority 

(a)  1  Dowl.  220»  N.  S. ;  S.  C.  iff)  2  Dowl.  774. 

3  M.  &  6.  567.  (c)  9  &  10  Vict.  c.  96,  8.  734 
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which  directs  him  to  try  the  cause,  empowers  him  to 
summon  a  jury,  which  should  be,  as  it  was  in  this  case,  a 
jury  of  twelve.     [He  referred  to  Farmer  v.  Mountfort  («).] 

Lush^  and  J.  Thompsor^  in  support  of  the  rule.  First, 
the  Judge  had  no  power  to  make  the  order.  When  the 
3  &  4  Wm.  4,  c.  42,  was  passed,  the  only  Courts  in  exist- 
tence,  were  Borough  Courts  of  record,  which  tried  by  a 
jury  of  twelve.  Courts  of  request,  and  the  old  County 
Court,  where  the  sheriff  sat,  assisted  by  the  suitors.  From 
these,  the  Legislature  selected  the  first,  which  followed  the 
same  rules  of  law  and  practice  as  the  superior  Courts. 
[Parhe^  B. — You  contend  that  "  Court  of  record,"  must  be 
read  as  Court  of  record  then  existing  and  following  the 
rules  of  the  common  law  ?]  Yes ;  otherwise,  the  act  would 
have  included  Courts  of  request  and  others.  The  subse- 
quent creation  of  new  Courts  of  record,  with  a  new  practice, 
cannot  bring  them  within  the  scope  of  the  act.  If  it  be 
said  that  the  judge  of  the  County  Court  may,  when  acting 
under  the  writ  of  trial,  summon  a  jury  of  twelve,  the 
answer  is,  that  no  power  to  do  so  is  given  to  him  by 
sect  17,  of  the  3  &  4  Wm.  4,  c.  42,  which  clearly  intends 
that  the  writ  should  issue  to  a  Judge  who  already  possessed 
that  power,  and  not  to  give  it  to  Courts  which  did  not 
possess  it  [AldersoTiy  B. — There  is  a  maxim  of  law,  *'  Quando 
aliquid  mandatur,  mandatur  et  omne  per  quod  pervenitur 
ad  illud"  (i).]  In  Farmer  v.  Mountfort  {c\  Lord  Abinffer, 
speaking  of  the  3  &  4  Wm.  4,  c.  42,  said,  <^  It  appears  to 
me  that  the  right  construction  of  the  statute  is,  that  the 
inferior  judge  to  whom  a  writ  of  trial  is  directed,  shall 
summon  for  the  trial  such  a  jury  as  by  law  and  usage  he  is 
entitled  to  summon*"  Parke,  B.,  also  said,  '^  The  meaning 
of  the  act  is^  that  writs  of  trial  shall  be  tried  by  the  inferior 
judge  in  the  same  manner  as  causes  arising  in  his  own 


(a)  S  M.  &  W.  266 ;  S.  C.  1 
Dowl.  46,  N.  S.,  aDd  9  M.  &  W. 
100 ;  S.  C.  1  Dowl.  366,  N.  S. 


(fi)  5  Rep.  115  6. 

(c)  9  M.  &  W.  100, 103. 
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Court ;  that  is,  by  the  jury  he  is  empowered  to  summon  for    ^-  ^-  ^  P* 
that  purpose."  ^*^'''''- 

Secondly,  the  order  of  Wightman^  J.»  is  bad  on  the  face 
of  it  It  directs  that  the  writ  shall  issue  to  the  judge  of  the 
County  Court,  but  that  the  sheriff  shall  return  it 

Pollock,  C.  B. — The  ai^ument  on  behalf  of  the 
defendant,  has  very  much  abated  the  confidence  with 
which  I  should  otherwise  have  looked  forward  to  the 
event  of  a  writ  of  error.  I  own,  that  before  I  heard 
that  argument,  I  thought  that  the  judges  of  the  County 
Court  were  judges  of  Courts  of  record  for  all  purposes 
We  may  know, — that  is,  we  may  have  strong  reasons  for 
suspecting — ^what  was  the  object  of  making  them  judges 
of  Courts  of  record ;  but  whatever  the  reason  was,  it  is 
enough  to  say  that  they  are  made  so,  and  that,  in  as 
full  and  ample  a  manner,  it  appears  to  me,  as  the  Judges 
of  the  Courts  at  Westmitister.  If  then  there  be  a  clause 
in  a  statute  which  directs  that  all  judges  of  Courts  of 
t^cord  shall  have  the  power  of  executing  writs  of  trial, 
and  a  later  act  makes  a  particular  class  of  Courts,  Courts 
of  record,  I  think  it  would  be  an  exceedingly  dangerous 
refinement  to  revert  to  the  period  when  the  first  act  was 
passed,  and  say  that  at  that  time  only  such  and  such 
Courts  of  record  existed,  and  that  the  Legislature, 
when  speaking  of  judges  of  Courts  of  record,  intended 
to  confine  the  operation  of  the  statute  to  those  Courts  of 
record  only  which  were  then  in  existence.  I  do  not  think 
that  such  was  the  intention  of  the  Legislature :  at  least,  I 
think  that  view  so  doubtfiil  that  I  cannot  act  upon  it 
There  are  other  members  of  the  Court,  however,  who  think 
that  the  County  Court  is  not  a  Court  of  record  within  the 
meaning  of  the  first  act;  and  we  must,  therefore,  discharge 
the  rule,  leaving  the  defendant,  as  the  matter  is  on  the 
record,  to  his  writ  of  error.  I  own,  the  inclination  of  my 
own  mind  is  rather  in  favour  of  the  view  that  the  judges  of 
the  County  Court  are  within  the  act  3  &  4  Wtii.  4,  c  42 ; 

A  A  2 


344 


rolttme  11. 
1851. 

Brebse 

p. 
Omens. 


CASES  ON   POINTS  OF   PRACTICE|   &C. 

and  I  thiak  that  would  be  the  best  decision  to  come  to, 
because,  of  all  the  Courts  of  record  to  which  writs  of  trial 
could  be  sent,  I  must  saj  I  think  the  County  Courts  would 
be  among  the  very  best.  If  that  be  not  the  present  state  of 
the  law,  I  think  it  ought  to  be  made  so. 


ParkEj  B.-^We  all  think  that  the  order  directing  that  the 
writ  of  trial  should  issue  is  wrong,  for  directing  that  the  sheriff 
shall  return  the  writ    With  regard  to  the  point  which  has 
been  chiefly  argued,  I  am  by  no  means  prepared  to  say  that 
my  mind  is  made  up ;  but  the  argument  of  Mr.  Lush  and 
Mr.  Thompson  has  gone  far  to  convince  me  that  the  judges 
of  the  County  Courts  are  not  judges  of  Courts  of  record 
within  the  meaning  of  the  3  &  4  Wm.  4,  c.  42,  s.  17.     At 
the  time  when  that  act  was  passed  there  were  many  Courts 
of  record  for  the  recovery  of  debts,  the  proceedings  in 
which  were  conducted  in   accordance  with  the  rules  of 
common  law, — in  which,  ex.  gr.^  issues  of  fact  were  deter- 
mined by  juries,  and  the  principles  of  the  common  law 
respecting  the  admission  or  rejection  of  evidence  were  ob- 
served.   I  think  the  act  of  Parliament  applies  to  any  Courts 
of  that  description;  but   the  question  is,  whether   these 
County  Courts  are  to  be  considered  Courts  of  record  with- 
in the  meaning  of  the  terms  of  the  act?    The  act  which 
established   the   new  County  Courts  undoubtedly  makes 
the  judges  of  them  judges  of  Courts  of  record, — ^probably 
for  the  purpose  of  protection, — but  they  are  Courts  of  re- 
cord which  summon  a  jury   of  five   only,  in  which  the 
plaintiff  and  defendant  are  examined,  and  which  proceed 
upon  rules  of  practice  and  evidence  altogether  different 
from  those  known  to  the  common  law.     My  present  im- 
pression is  that  the  3  &  4  Wm.  4,  c.  42,  is  confined  to 
those  Courts  of  record  which  were  in  existence  at  the  time 
when  that  act  was  passed.     The  order  of  Wightman,  J.,  is, 
however,  clearly  wrong  in  directing  the  sheriff  to  return 
the  writ ;  but  as  the  other  objection  will  appear  upon  the 
record,  we  may  leave  the  defendant  to  his  writ  of  error. 
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Alderson,  B. — I  think  that  the  judges  of  the  County  ^  a^-  §  ^• 
Courts  are  judges  of  Courts  of  record  within  the  meaning 
of  sect  17  of  3  &  4  Wm.  4,  c.  42,  the  words  of  which  are, 
"any  judge  of  any  Court  of  record  for  the  recover}*  of 
debt^  Taking  the  language  literally,  I  think  it  includes 
them ;  and  I  think  it  is  extremely  desirable  that  we  should 
adopt  that  construction,  because  there  are  no  better  persons 
to  try  the  cases  which  come  within  the  act.  It  is  said  that 
a  writ  of  trial  should  not  be  directed  to  the  judges  of  these 
Courts,  because  in  their  practice  they  do  not  follow  the 
rules  of  common  law ;  but  if  my  construction  is  correct,  the 
judge  of  the  County  Court  must,  in  these  cases,  try  accord* 
ing  to  the  rules  of  common  law,  in  the  same  manner  as  a 
Judge  of  a  superior  Court  when  sitting  at  nisi  prius,  and  by 
a  jury  of  twelve.  Indeed  a  new  trial  might  be  moved  for 
before  us,  and  if  the  judge  had  departed  from  the  principles 
of  the  common  law  in  his  mode  of  trial,  it  would  certainly 
form  a  good  ground  for  us  to  grant  it 

Platt,  B. — It  appears  to  me  that  the  view  taken  by  the 
learned  counsel  for  the  defendant  is  correct,  that  the  (/ourts 
contemplated  by  the  3  &  4  Wm.  4,  c.  42,  s.  17,  were  Courts 
of  record  existing  at  that  time,  and  that  it  does  not  follow 
that  because  the  Legislature  subsequently  creates  other 
Courts  of  record  for  particular  purposes,  they  are  Courts  of 
record  within  the  meaning  of  the  first  act  I  do  not  see 
where  we  should  stop  if  we  were  to  look  to  nothing  but 
the  literal  language  of  the  section.  It  says,  for  instance, 
that  the  writ  of  trial  may  be  sent  to  '*  any  judge  of  any 
Court  of  record  for  the  recovery  of  debt  in  such  county," — 
that  would  apply  to  the  Court  of  Bankruptcy;  but  can  it 
be  said  that  was  ever  intended  ?  We  must  not  follow  the 
letter  merely :  we  must  read  the  whole  enactment  together, 
in  order  to  ascertain  what  was  meant  by  the  Legislature ; 
and  bearing  in  mind  what  Courts  of  record  existed  at  the 
time  when  the  act  was  passed,  we  cannot  but  see  that  the 
Legislature   referred    only   to   Courts   then   in  existence. 
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Thej  cannot  then  have  contemplated  the  passing  of  the 
County  Courts*  Act ;  and  therefore  I  do  not  think  that  the 
Courts  which  are  created  by  that  act  were  intended  to  be 
brought  within  the  category  of  Courts  which  are  included 
in  the  provisions  of  the  3  &  4  Wm.  4,  c.  42. 

Parke,  B. — I  beg  it  may  be  understood  that  I  do  not 
differ  from  my  Brother  Alderson  with  regard  to  what  he 
has  said  on  one  point,  namely,  that  if  the  writ  of  trial  does 
go  to  the  judge  of  a  County  Court,  he  must  follow  the 
common  law  mode  of  procedure  in  the  trial  of  the  issuea 
I  only  intended  to  say  that,  in  my  view,  the  act  only  applies 
to  those  Courts  which  act  habitually  on  the  roles  of  the 
common  law. 

Rule  discharged 


Map  10. 


Prew  v.  Squire. 


[In  the   Common  Pleas. 


Coram  Jervis,   C.  t/I,   Cresswell,  J.,   JVtUiamSy  •/!,  and 

Talfourd,  J".] 

A  plaintiff         M  HIS  was  an  action  of  covenant     The  defendant  de- 
mention        murred  to  the  declaration ;  and  the  demurrer  was  argued 

demurrer  in 
an  action  on 
covenant,  and 
recovers  less 
than  20/.  da- 
mages upon 
a  writ  or  in- 
quiry, is  de- 
prived of  costs 
by  the  11th 
section  of  the 
13  8c  14  Vict. 
c.61. 

Whether 
the  presiding 

officer  upon  the  execution  of  a  writ  of  inquiry  has  power  under  the  12th  section  of  that  act,  to 
certify  to  give  the  plaintiff  coats,  qutBre. 


in  last  Hilary  Term,  when  the  Court  gave  judgment  for  the 
plaintiff.  A  writ  of  inquiry  was  subsequently  issued,  and 
the  jury  gave  one  fiurthing  damages.  The  plaintiff  having 
taxed  his  costs,  and  entered  up  and  perfected  final  judg- 
ment for  damages  and  costs,  a  rule  was  obtained  on  a 
former  day  in  this  Term,  calling  upon  him  to  shew  cause 
why  so  much  of  the  judgment  as  related  to  the  costs  of  the 
action  should  not  be  set  aside. 


Squire. 
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Byles^  Seijt,  and  Wordsworth  shewed  cause.     The  ques-     ^*  ^-  **  ^• 
tion  is,  whether  a  plaintiff  who  gets  judgment  in  his  £ivour  ' — - — • — 
upon  a  demurrer  is  deprived  of  his  costs  by  the  CSounty  «. 

Courts*  Acts  if  he  recovers  less  than  202.  damages.  The 
effect  of  a  decision  that  a  plaintiff  in  such  a  case  is  deprived 
of  costs,  will  be  that  questions  of  law  of  the  greatest  im- 
portance and  difficulty,  upon  which  also  large  sums  may 
depend,  can,  practically,  no  longer  be  brought  before  the 
superior  Courts.  To  prevent  such  a  hardship  the  Court 
will,  if  necessary,  strain  the  language  of  the  act  It  is  ad* 
mitted  that  the  plaintiff  could  not  have  obtained  a  certi&cate 
from  a  Judge  at  Chambers  under  the  13th  section  of  the 
13  &  14  Vict,  a  61 ;  for,  the  action  is  not  one  in  which 
the  superior  Courts  have  concurrent  jurisdiction  within  the 
meaning  of  the  128th  section  of  the  9  &  10  Vict.  c.  95, 
nor  one  for  which  no  plaint  could  have  been  entered  in  a 
County  Court,  nor  was  it  removed  by  certiorari.  Nor 
could  any  certi&cate  have  been  obtained  under  the  12th 
section  of  the  same  act  at  the  execiition  of  the  writ  of 
inquiry;  because  the  word  ^* verdict"  means  "verdict  on 
issue  joined."  Such,  at  least,  is  the  construction  which  was 
put  upon  that  word  in  the  129th  section  of  the  9  &  10  Vict 
c  95  in  Reed  v.  ShnAsole  (a).  [Jermsy  C.  J. — It  may  be 
that  the  word  "verdict"  means  any  recovery  before  a  jury: 
if  so,  the  hardship  suggested  will  be  cured  by  the  certificate 
of  the  presiding  officer.  Williams^  J. — The  principle  upon 
which  I  proceeded  in  Reed  v.  Shrubsole  was  that  the  word 
"verdict"  being  susceptible  of  a  narrow  or  a  wide  meaning, 
and  justice  and  convenience  requiring  that  it  should  be 
construed  in  the  narrow  sense,  that  construction  ought  to  be 
adopted.]  The  decision  in  Reed  v.  Shrubsole  is  undoubtedly 
weakened  by  the  circumstance  that  CressweU^  J.  dissented 
from  the  rest  of  the  Court ;  nevertheless  it  must  be  taken  as 
deciding  that  the  word  "  verdict"  in  the  129th  section  of  the 
earlier  act  means,  verdict  upon  the  trial  of  an  issue ;  and  the 

(fl)  6  D.  &  L.  707  ;  S.  C.  7  C.  B.  630. 
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^^ft?/^'     ^°^^  meaning  must  be  given  to  the  same  word  in  the  12th 
' — - — • —  section  of  the  recent  act     The  question  then  is,  whether 
9.  the  11th  section  protects  the  plaintiff:  and  that  depends 

upon  whether  the  judgment  which  he  has  obtained  can  be 
considered  '^  a  judgment  by  defeult**  The  general  mean- 
ing of  those  words  is,  a  judgment  given  when  the  defendant, 
having  a  day  certain  given  him  in  Court,  and  being  de- 
manded, does  not  appear;  or  appearing,  says  nothing;  or 
appearing  by  his  attorney,  the  latter  says  non  sum  infor- 
matus:  but  it  may  also  mean  a  judgment  upon  demurrer. 
WUUamSf  J.,  says  in  Reed  v.  ShrubsoU{a)i  '^In  my  opinion, 
the  word  'verdict'  in  the  section  in  question,  means  a 
finding  by  a  jury  upon  the  trial  of  a  cause,  and  not  a  find- 
ing upon  a  writ  of  inquiry  after  judgment  by  defieiult,  or 
after  demurrer."  [TaZ/owrrf,  J. — Suppose  the  defendant 
pleads,  and  the  plaintiff  demurs  to  the  plea,  and  judgment 
is  given  for  the  plaintiff,  is  that  a  judgment  by  default?] 
At  all  events,  if  the  judgment  be  vnrong,  the  error  appears 
upon  the  record,  and  the  defendant  must  bring  his  writ  of 
erron 

Further,  the  rule  is  wrong  in  form.  The  defendant 
should  have  applied  to  amend  the  inquisition  and  return 
on  the  writ  of  inquiry,  yCresswelly  J. — The  defendant 
need  not  trouble  himself  with  the  inquisition.  Even  if  it 
remain  untouched,  the  plaintiff  is  not  entitled  to  judgment 
for  his  costs.]     \^Taylor  v.  RolfQi)  was  referred  to.] 

Jervis,  C.  J. — I  am  of  opinion  that  this  rule  must  be 
made  absolute.  With  respect  to  the  objection  thrown  out 
by  my  Brother  Byles,  I  think  we  ought  not  to  put  the  de- 
fendant to  his  writ  of  error.  K  we  were  to  do  so,  we  should 
only  compel  the  defendant  to  resort  to  an  expensive  process, 
and  give  the  other  side  the  means  of  persecuting  his  oppo- 
nent into  the  acceptance  of  terms  of  compromise.  Where, 
indeed,  there  is  a  reasonable  doubt,  we  ought  not  to  deprive 

(a)  6  D.  &  L.  716.  (6)  5  Q.  B.  337. 
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a  party  of  the  right  of  carrying  his  case  to  a  Court  of  error ;     ^\^lf  ^' 
but  where  the  case  is  perfectly  plain,  I  think  we  ought  not  " 


Squibe. 


Pbew 

to  bsten  to  the  suggestion.  ^  r. 

With  respect  to  the  technical  objection^  I  think  there  is 
nothing  in  it;  for  though  the  inquisition  be  ever  so  bad,  it 
does  not  affect  the  defendant  at  all. 

We  then  come  to  the  substantial  question  submitted  to 
us ;  and  that  does  not  depend  on  the  meaning  of  the  word 
<^  verdict"  in  the  12th  section.  If  there  was  any  manifest 
injustice  in  one  construction  of  the  act,  and  the  word  were 
80  doubtful  that  we  might,  in  order  to  avoid  injustice,  feel 
at  liberty  to  legislate  for  ourselves,  as  it  were,  we  might  be 
induced  to  strain  the  language  of  the  act  But  the  general 
rule  of  construction  is  now  well  understood:  when  the 
words  of  an  act  are  plain,  it  is  our  duty  to  give  them  their 
ordinary  meaning;  when  they  cannot  be  understood  in 
their  ordinary  meaning,  and  it  is  necessary  to  give  them 
some  meaning,  we  may  take  into  consideration  the  question 
whether  one  construction  is  more  productive  of  injustice 
than  another.  But  we  have  no  right,  as  it  has  been  some- 
times thought,  to  look  in  the  first  instance  whether  there  be 
any  injustice  if  the  act  were  construed  according  to  its  plain 
meaning,  and  if  so,  to  give  it  some  other  construction.  In 
the  present  case,  however,  it  is  unnecessary  to  depart  from 
the  general  mode  of  construction,  because  the  words  are 
perfectly  plun.  The  1 1th  section  says,  '^that  if  in  any 
action  commenced  after  the  passing  of  this  act  in  any  of 
her  Majesty's  superior  Courts  of  record,  in  covenant" — 
which  this  is — ^'the  plaintiff  shall  recover  a  sum  not  ex- 
ceeding twenty  pounds" — which  he  has  done, — "  the  plaintiff 
shall  have  judgment  to  recover  such  sum  only,  and  no  costs, 
except  in  the  cases  hereinafter  provided,  and  except  in  case 
of  a  judgment  by  default" — which  this  clearly  is  not  The 
question  then  is,  what  is  the  meaning  of  the  word  **  recover," 
— not  "recover  by  verdict;" — and  that  is,  what  he  gets  in 
the  action.  Here  he  has  got  one  farthing,  and  that  is  less 
than  twenty  pounds.     This,  then,  is  an  action  of  covenant 


Pbew 

9. 

Squibb. 
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Vohm9  II.  in  a  superior  Court,  in  which  the  phuntiff  has  recovered 
less  than  20^5  aod  which  is  not  within  any  of  the  exoepdoos 
in  the  act     He  is^  therefore,  not  entitled  to  costs. 

As  to  the  meaning  of  the  word  ^*  verdict,"  it  will  be  time 
enough  to  put  a  construction  upon  that  word  when  the 
question  arises  upon  a  Judge  certifying  upon  a  writ  of 
inquiry. 

Cbssswell,  J. — ^I  am  entirely  of  the  same  opinion. 
The  plaintiff  has  recovered  a  sum  not  exceeding  20iL  in  an 
action  of  covenant  in  this  Court;  and  he  is  not  within 
either  exception  in  the  llth  section. 

It  is  unnecessary  to  consider  what  is  the  meaning  of  the 
word  'Verdict"  On  a  former  occasion  there  was  a  difife* 
rence  of  opinion  among  the  members  of  the  Court  as  to 
the  meaning  of  that  word  in  the  129th  section  of  the 
9  &  10  Vict  c.  95.  I  will  not  now  further  advert  to  the 
question  than  to  say  that  if  the  question  should  be  brou^t 
forward  again  upon  the  12th  section  of  this  act,  I  shall  be 
ready  to  reconsider  the  reasons  of  my  judgment,  which 
vary  very  much  in  each  of  the  books  in  which  the  case  b 
reported  (a),  and  in  one  of  them  are  totally  unintelligible 
to  me. 

Williams,  J.,  and  Talfoubd,  J.,  concurred. 

Rule  absolute. 

(a)  6  D.  &  L.  707,  and  7  C.  B.  630. 
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Besamt  V.  Cross.  May  lo. 

[In  the  Common  Pleas. 

Coram  JertiSi  C.  J.^  CressweUy  J.^  fFUUams,  J.,  and 

Talfourdy  Jl] 

Assumpsit  upon  a  blll  of  exchange  drawn  by  F.  W.  Toadecla- 
Thomas  upon,  and  accepted  by,  the  defendant  for  98ill9«.  Qd.,  ]^y  indorsee 
payable  to  the  order  of  Thomas  four  months  after  date,  and  *g*["»*  ■«- 

*   •'  ^     ^  '  ceptor,  the 

indorsed  by  Thomas  to  the  plaintiff.  defendant 

The  defendant,  being  under  terms  of  pleading  issuably,  the  further 

pleaded  the  following  plea :—  SllTSr 

That  the  plaintiff  ouffht  not  further  to  maintain  his  said  *"™«  <jf  accept- 

*  °  ing,  the  de- 

action,  because  before  and  at  the  time  of  making  and  fendantowed 

accepting  the  bill  of  exchange  he,  the  defendant,  was  in-  65/.,  and  it 

debted  to  Thomas  in  651 ;  and  thereupon,  and  before  the  bS^^eeiTAeiii 

making  and  accepting,  &c,  it  was  agreed  by  the  defendant  J?'*^^®?®'!, 

and  Thomas  that  the  defendant  should  pay  to  Thomas  the  pay  the  drawer 

smd  sum  of  65L  by  four  instalments  of  16L  Ss.  each,  to  wit,  f^^  ^^al/ 

on,  &a ;  and  that  for  the  purpose  of  securing  the  due  pay-  "®J^„"*** 

ment  of  the  said  sum  of  65L  in  manner  aforesaid,  Thomas  "och  payment, 

should  accept 

should  make  his  bill  of  exchange,  and  that  the  defendant  the  bill  sued 

should  accept  the  same.     That  thereupon  afterwards,  to  plM,'al^er 

wit,  on,  &c.,  in  pursuance  of  the  said  agreement,  Thomas  *'wnng  the 

made  and  the  defendant  accepted  the  bill  in  the  declaration  acceptug  of 

mentioned,  for  the  purpose  of  securing  to  Thomas  the  due  that  there 

payment  of  the  said  sum  of  money  in  manner  aforesaid,  and  X'r  ^0"""^ 

not  otherwise;  and  save  as  aforesaid  there  never  was  any  «ideration, and 

p  alleging  that 

value  or  consideration  for  the  acceptance,  &c,  or  for  the  the  drawer 

indorsed  it  to 
the  plaintiff 
without  consideration  and  as  his  agent,  stated  the  payment  of  three  instalments  before  action 
in  satisfaction  of  such  instalments,  and  of  the  fourth  instalment  after  action  on  the  day  agreed 
on  for  its  payment,  which  last  instalment  was  paid  and  received  in  pursuance  of  the  agreement. 
The  plea  then  alleged  that  it  thereupon  became  the  duty  of  the  drawer  to  return  the  bill,  &c 
Hddf  a  non-issuable  plea  (a). 

(a)  See  Ktarm  v.  DwrtU,  6  D.  &  L.  357. 


352 


CA8E8  ON   POINTS  OF   PRACTICK,   &C. 


Voimmi  If. 
1851. 

Bebant 

9. 

Caoss. 


pajment  by  the  defendaDt  of  the  amount  thereo£  That 
Thomas  afterwards,  to  wit,  &c.|  indorsed  the  said  bill  to  the 
plaintiff  without  value  or  consideration,  in  order  that  the 
plaintiff  might  hold  it  as  the  agent  of  Thomas ;  and  that 
the  plaintiff  has  always  held  and  now  holds,  without  value 
or  consideration,  and  as  agent,  &c  Averment,  that  before 
the  commencement  of  the  suit,  the  defendant  paid  to 
Thomas,  and  Thomas  accepted  from  the  defendant,  the 
first  three  instalments,  amounting  to  48L  I5s,,  in  full  satis- 
faction and  discharge  of  the  said  three  instalments;  and 
that  afterwards  and  after  the  commencement  of  the  suit,  to 
wit,  on,  &c,  being  the  day  agreed  upon  for  the  payment  of 
the  last  instalment,  he  the  defendant  paid  to  Thomas,  and 
Thomas  accepted  and  received  of  and  fix)m  the  defendant, 
the  last  instalment,  in  pursuance  of  the  said  agreement,  so 
due  to  the  said  Thomas.  That  thereupon  it  became  and 
was  the  duty  of  Thomas  to  obtain  ftt>m  the  plaintiff  the 
bill,  and  to  return  it  to  the  defendant,  and  not  suffer  the 
suit  to  proceed ;  yet  Thomas,  not  regarding  his  duty,  &&, 
did  not  then,  nor  at  any  time,  obtain  from  the  plaintiff  the 
said  bill  of  exchange,  but  wrongfully  suffered  the  suit  to  pro-> 
ceed;  and  the  plaintiff  then  continued  agent  for  Thomas. 
Verification. 

The  plaintiff  having  signed  judgment,  Bramtoell,  on  a 
former  day  in  this  Term,  obtained  a  rule,  calling  on  him  to 
shew  cause  why  the  judgment  and  subsequent  proceedings 
should  not  be  set  aside  for  irregularity. 


Lnsh  shewed  cause.  The  plea  is  non-issuable.  It  seeks 
to  vary  the  terms  of  a  bill  of  exchange  by  a  parol  contract, 
and  such  a  plea  has  been  repeatedly  held  bad.  Lord 
Abinger  says,  in  Adams  v.  Wordley  (a),  "  The  effect  of  the 
cases  is,  that  you  are  estopped  from  saying  that  you  made 
any  other  contract  than  the  absolute  one  on  the  face  of  the 
bills.*^     \JermSy  C.  J. — An  issuable  plea  is  one  which  offers 


(a)  1  M.  &  W.  374,  380. 


Cross. 
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a  substantial  issue  of  law  or  fact.     If  it  be  tricky  or  mani-     ^'  ^-  fir  ^* 

festly  bad,  it  is  not  issuable;  but  you  cannot  say  that  it  '- — 

is  a  non-issuable  plea  if  it  presents  a  &ir  arguable  question  v. 

of  law.]  This  plea  does  not  do  so.  As  to  taking  an  issue 
of  law  upon  it,  the  case  is  quite  clear  upon  all  the  authorities. 
Nor  could  any  material  issue  of  fact  be  taken  upon  it.  A 
traverse  of  the  agreement  or  of  the  payment  would  be  im- 
material after  verdict.  [Williams^  J. — Is  not  the  plea  one 
of  failure  of  consideration  ?]  It  only  says  that  the  bill  was 
given  for  65il,  and  that  there  was  no  consideration  for  the 
excess.  The  fourth  instalment  was  not  payable  until  after 
action  brought;  and  the  plea  does  not  aver  that  it  was 
accepted  in  full  satisfaction  and  discharge  of  the  causes  of 
action  in  the  declaration,  but  only  that  Thomas  accepted 
that  instalment  '^in  pursuance  of  the  said  agreement  so 
due"  to  him.  [CressweUy  J. — He  admits  that  the  action 
was  maintainable  at  the  time  when  it  was  brought,  and  he 
does  not  say  that  what  he  pmd  afterwards  was  paid  in 
satisfaction  of  the  action.]  The  plea  would  be  bad  on 
general  demurrer  or  after  verdict.  [He  referred  also  to 
Hughes  v.  Pool  (a).] 

BramwelL  The  plea  is  not  only  issuable,  but  it  is  a 
good  plea.  It  b  a  plea  of  payment  of  part  before  and 
part  after  action.  [Lvsh,  If  all  the  instalments  had  been 
paid  before  action,  the  plea  might  have  been  good  as  a  plea 
of  payment  as  to  part,  and  no  consideration  as  to  the 
residue.]  If  the  plea  would  have  been  good  then,  it  is 
good  now :  the  only  difference  is,  that  the  last  instalment 
not  having  been  paid  till  after  action  brought,  the  plea  is 
pleaded  in  bar  of  the  further  maintenance  only.  [Jervis^ 
C.  J. — You  make  the  agreement  a  satisfaction  of  the  bill.] 
The  plea  states,  in  effect,  that  the  bill  was  given  for  the 
agreement,  that  the  agreement  was  satisfied,  and  that, 
consequently,  the  bill  was  satisfied.     [Jermst  C.  J.— Why 

(a)  6  Scott,  N.  R.  959 ;  S.  C.  6  M.  &  G.  271. 
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did  not  the  plea  allege  that  the  defendant  paid  in  pursuance 
of  the  agreement  and  in  satisfaction  of  the  bill?]  Such  an 
allegation  would  have  been  incorrect.  A  payment  made 
on  the  day  is  performance :  after  the  day,  it  is  accord  and 
satisfaction.  The  defendant  paid  on  the  day.  He  paid, 
therefore,  not  in  satisfaction,  but  in  perfonnance.  If  the 
plea  had  averred  that  it  was  in  satisfiurtion  of  the  bill,  the 
payment  roust  have  been  pleaded  also  in  satisfieiction  of  the 
damages  and  costs  of  bringing  the  action.  [Creuwell,  J. — 
The  defendant  paid,  no  doubt,  in  performance  of  the  agree- 
ment ;  but  that  is  no  answer  to  an  action  on  the  bill,  becaose 
its  terms  cannot  be  varied  by  paroL]  The  question  is, 
whether  the  defendant  has  not  given  a  [dausible  answer  to 
the  action.  It  alleges  that  the  bill  was  given  to  secure  the 
performance  of  an  agreement,  and  that  the  agreement  has 
been  performed.  That  is  surely  an  answer  to  an  action  on 
the  bill. 


Jervib,  C.  J. — This  rule  must  be  discharged.  The  plea 
is  no  answer  to  the  action,  unless  a  parol  agreement  can 
vary  the  terms  of  the  bill,  which  it  clearly  cannot  do. 

Cbbsswell,  J«,  concurred. 

WiLLiABfS,  J.-^This  is  merely  an  obscure  way  of  pleading 
that  the  defendant  did  not  promise  that  which  it  is  quite 
clear,  on  the  face  of  the  bill,  he  did  promise. 


Talfoubd,  J.,  concurred. 


Rule  dischaiged 
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Phillips  v,  Hiqgins.  Maif  12. 

[Bail  Court.     Coram  Wightmarij  «71] 

J.  HIS  was  a  rule,  calling  on  the  defendant  to  shew  cause  A  cause,  in 
why  a  writ  of  attachment  should  not  issue  against  him  for  ^^re  sevmd 
not  paying  two  sums  of  220i,  and  5X1^  pursuant  to  a  rule  jj^,^*^ 
of  Court,  the   Master's  allocatur  thereon,  and  an  award  the  costs  of 

the  'Mmse  to 

made  between  the  parties.  abide  the 

The  declaration  was  in  assumpsit,  and  contained  two  ^j||!^tor 
counts.    The  defendant  pleaded  to  the  whole  declaration,  Jf/*^^* 
non  assumpsit;  to  the  first  count,  four  pleas,  two  of  which  "had  good 
concluded  with  a  verification,  and  to  the  second  count,  two  tion**  against 
pleas.     Issue  having  been  joined,  «  all  matters  in  difference  ?^^^"* 
in  the  cause"  (a\  were  referred  on  the  27th  of  July,  1849,  *]>«  declara- 

I  T    1  1  •        .  r    i_  tioD,"and 

by  a  Judge's  order,  to  arbitration,  ^'  the  costs  of  the  cause,  assessed  the 
and  of  the  reference  and  award"  to  "  abide  the  event  of  the  ^^^  J^  * 
award."    The  order  contained  the  following  clause  t  "  I  do  ^^^^^  ^^^^ 
further  order,  that  all  letters  written  to,  for,  or  on  behalf  of  "gainst  a  rule 

for  an  attach- 
either  party,  upon  the  subject-matter  of  and  relating  to  this  ment  for  non. 

action,  and  all  deeds  and  documents  signed  by  them,  or  mraeyTt^t  it^ 
either  of  them,  or  forming  part  of  the  assurance,  shall  be  w^oently 

'  15  ^  '        ^  ^         appeared  upon 

admitted  as  evidence,  without  reference  to,  or  requiring,  the  award  that 
stamps."    The  award  was  made  on  the  25th  of  July,  1850,  were  decided 
which,  after  reciting  the  order  of  reference,  including,  Sff*,  favour, 
amongst  others,  the  above  clause,  and  reciting  that  the     The  order 
arbitrator  had  ^'read  all  the  letters  and  documents  produced  directed  that 
before  ^^him,"  by  and  on  behalf  of  the  said  parties  respec-  ahould  be  ad- 

mitted  in  e?v> 

(a)  See  per  Erle^  J.,  in  Hobton     566,  where,  however,  the  words  though  un- 
V.  Stewart,  4  D.  &  L.  691«    Bat      were  *'all  matters  in  difference  stamped, 
see  Crosbie  v.  Holmes,  3  D.  &  L.      betweei^  the  parties  in  the  cause."  '^'"^tiTS^t 

direction,  and 
alleged  that  the  arbitrator  had  read  all  the  documents  produced  before  him. 
Held,  that  the  award  was  not  invalid,  as  it  did  not  appear  that  the  documents  produced  were 
not  duly  stamped. 
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Phillips 

V. 

UiGGINS. 


tively,"  proceeded  thus :  **  I  do  award,"  &c.,  "  that  the  smd 
Waker  Phillips  had  good  cause  of  action  against  the  sud 
William  Higgins,  as  stated  in  the  declaration  in  the  said 
action  so  referred  to  me  as  aforesaid,  and  I  assess  and 
award  the  damages  to  be  paid  by  the  said  defendant  to 
the  said  plaidtifif  in  the  said  action,  at  the  sum  of  22021'' 
The  order  of  reference  having  been  made  a  rule  of  Court, 
and  the  costs  having  been  taxed,  and  together  with  the 
sum  awarded,  demanded  and  refused;  the  above  rule  was 
obtained,  agiunst  which. 


Skinner  shewed  cause.  The  award  is  bad.  It  recites  a 
clause  in  the  order  of  reference,  that  all  letters  and  deeds,  or 
documents  relating  to  the  action,  '^  shall  be  admitted  as  evi- 
dence, without  reference  to,  or  requiring,  stamps."  Such  a 
stipulation  is  in  fraud  of  the  revenue,  and  contrary  to 
public  policy.  In  the  Court  of  Exchequer,  the  Court  takes 
notice  of  the  want  of  stamp ;  but  in  the  other  Courts  it  is 
only  noticed  if  the  objection  be  taken.  [Wightnumj  J. — Is 
thb  an  objection  to  the  award?]  It  is  submitted  it  is,  as 
the  clause  is  recited  in  the  award.  Another  objection  is, 
that  the  award  does  not  sufficiently  dispose  of  the  issues^ 
the  costs  of  which  are  by  the  terms  of  the  reference  to 
abide  the  event  The  arbitrator  awards  ''that  the  said 
W.  Phillips  had  (a)  good  cause  of  action  against  the  said 
Wm.  Higgins,**  &c. ;  but  he  does  not  otherwise  dispose  of 
the  various  issues  raised  in  the  action.  Bourke  v.  lAoyd  (b)f 
is  an  express  authority^  that  where  a  cause  is  referred,  in 
which  there  are  several  issues,  and  the  costs  of  the  cause  are 
to  abide  the  event  of  the  award,  the  arbitrator  must  award 
specifically  on  each  issue ;  and  that  a  general  award  that 


(a)  Skinner  lilso  objected  that 
the  word  "had"  might  refer  to 
a  time  prior  to  the  commence* 
ment  of  the  action,  but  the 
Court  was  of  opinion  that,  giving^ 
the  language  a  reasonable  con- 


struction, it  referl*ed  to  the  dMe 
of  the  commencement  of  the  ac- 
tion. 

(6)  10  M.  &  W.  550;    S.  C. 
2  Dowl.  452,  N.  S. 


HiGGINS. 
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the  plaintiff  had  good  cause  of  action  against  the  defendant,     ^*  ^*  ^  ^- 

and  that  the  defendant  should  pay  to  the  plaintiff  a  certain  — — - 

^  ''       ,        '  Phillips 

sum,  together  with  the  costs  of  the  action,  was  not  sufficient       _  v. 
In  Pearson  v.  Archbold  (a),  to  an  action  of  assumpsit,  the 
defendant  pleaded  non  assumpsit,   payment   and   set-off. 
The  cause  and  all  matters  in  difference  having  been  referred, 
the  costs  of  the  cause  to  abide  the  event,  an  award  that  '^  the 
plaintiff  should  pay  to  the  defendant  the  sum  of  \Ql  XOs.  2d., 
being  the  balance  which  I  find  to  be  due  firom  the  plaintiff 
to  the  defendant,'*  was  held  bad.     [^}Fiffhtmani  J. — There 
the  reference  was  of  the  cause  and  ^'  all  matters  in  diffe- 
rence," and  the  award  of  the  sum,  as  a  balance  due,  might 
have  been  in  respect  of  the  matters  in  difference  only.] 
The  Court  seem  to  have  thought  that  the  award  was  bad, 
even  if  the  sum  could  be  taken  to  be  found  due  in  the 
action.     In  Kilburn  v.  KUbum  (i),  a  cause,  in  which  there 
were  several  counts  and  several  issues,  and  all  matters  in 
difference  between  the  parties,  having  been  referred,  the 
costs  of  the  action  to  abide  the  event  of  the  avrard,  the  arbi-^ 
trators  awarded  that  the  defendant  was  indebted  to  the 
plaintiff  in  a  sum  named,  and  that  final  judgment  should  be 
entered  for  the  plaintiff  for  that  sum,  besides  his  costs  (^ 
suit,  and  that  the  defendant  should  pay  that  sum  and  the 
costs  to  the  plaintiff.    The  Court  held  the  award  bad,  inas- 
much as  it  did  not  necessarily  determine  the  issues  raised 
on  each  of  the  counts  of  the  declaration  by  non  assumpsit, 
but  only  that  the  defendant  was  liable  on  some  one  or  more 
counts,  not  on  all.   There,  Pollock,  C,  B.,  says,  in  delivering 
the  judgment  of  the  Court ;  '^  The  award  does  no  more  than 
this :  it  determines  that  on  some  one  or  more  of  the  counts 
in  the  declaration,  the  defendant  is  liable,  but  it  does  not 
necessarily  or  even  reasonably  determine  that  he  is  liable 
on  all  or  on  any  particular  counts,  so  as  to  be  equivalent  to 
an  express  determination  of  the  whole  or  any  definite  part 

(a)  11  M.  &  W.  477 ;  S.  C.  2  Dowl.  lOlS,  N.  S. 
iff)  13  M.  &  W.  671,  6 ;  S.  C.  2  D.  &  L.  633. 
VOL.    II.  B  B  Lt    M»   &   P. 
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FoiKfM  //.  of  the  issue  of  non  assumpsit  in  the  pluntiff 's  fiiTOur.** 
Stonehewer  ▼•  Farrar  {a\  is  an  authority  to  the  same  effect 
There  Lord  Denman  says,  ''all  arbitrators  would  do  wisely 
by  finding  distinctly  on  each  issue."  The  case  of  Wilcox  t. 
Wilcox  (b),  which  may  be  relied  on,  was  a  motion  to  set 
aside  the  award,  for  not  awarding  specifically  on  each  issue. 
So  in  Hcbson  v.  Stewart  (c),  the  objection  arose  on  motion 
to  set  aside  the  award.  Besides,  in  that  case,  Erie,  J., 
says,  **  The  only  issues  between  the  parties  were  upon 
mere  traverses  of  the  plaintiff's  declaration.  An  award, 
therefore,  which  finds  that  the  plaintiff  is  entitled  to  recover 
a  certain  sum,  must  decide  those  issues  in  his  &Your.** 
Here  the  pleas  are  not  mere  traverses  (d). 

If  there  is  any  doubt  as  to  the  validity  of  the  award,  the 
Court  will  not  grant  an  attachment  against  the  party.  In 
Creswick  v.  Harrison  (e),  Mavle^  J.,  says, ''  When  an  attach- 
ment is  applied  for,  if  the  validity  of  the  award  be  doubtfiil, 
the  Court  does  not  grant  it,  but  leaves  the  party  to  his 
action.  But  where  on  the  other  hand,  a  person  is  contu- 
macious, and  refuses  to  pay,  then  the  Court  does  grant  an 
attachment  This  is  not  a  case  of  that  kind;  and  though  I 
think  there  is  nothing  to  shew  that  the  award  ought  to  be 
set  aside,  yet  I  cannot  but  think  that  the  defendant  has 
made  this  application  bona  fide,  or  at  any  rate,  that  he  may 
have  done  so.  And  if  so,  I  should  be  very  unwilling  to 
grant  an  attachment  It  might  be  that  we  were  wrong  in 
thinking  the  award  good;  and  if  we  were  to  grant  an 
attachment,  the  defendant  would  be  precluded  firom  carry- 
ing our  decision  to  a  Court  of  error.  That  is  a  sufficient 
reason  for  not  granting  an  attachment" 

W»  H.  Cooke^  and  T.  Janes^  in  support  of  the  rule.  As 
to  the  award  not  disposing  of  the  issues,  it  is  sufficient,  if 

{a^  6  Q.  B.  730,  740.  also  In  re  Smith  and  Reeee.  6  D. 

(b)  4  Exch.  600.  &  L.  520,  and  Baker  v.  CatteriU, 

(c)  4  D.  &  L.  689, 692.  7  D.  &  L.  20. 
((/)  As  to  this  objection,  see         (e)  l  L.,  M.  &  P.  721,  8. 
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trator  has  disposed  of  them;  Wilcox  v.  WUcox{a\    The  - 
costs  have  been  taxed  by  the  Master,  and  it  cannot,  therefore,  9.  '^ 

be  said  that  there  exists  any  reasonable  doubt  as  to  the      ^'^^gini. 
finding  on  the  issues.     [They  were  then  stopped  by  the 
Court] 

WiGHTHAN,  J. — I  do  not  entertain  any  reasonable  doubt 
upon  this  matter.  The  award  is  objected  to  upon  two 
grounds:  first,  that  it  contains  a  clause  of  the  order  of 
reference,  which,  it  is  said,  by  being  recited  in  it,  renders 
the  award  void.  The  clause  is  as  follows :  [His  Lordship 
here  read  the  clause.]  This  could  at  the  utmost  only  have 
rendered  the  award  void,  if  it  had  appeared  that  the  docu- 
ments were  admitted  in  evidence  without  stamps;  but  this 
is  not  shewn. 

The  second  objection  is,  that  when  a  cause  is  referred  in 
which  there  are  several  issues,  and  the  costs  are  to  abide 
the  event,  it  is  the  duty  of  the  arbitrator  to  determine  each 
issue  in  it  Several  cases,  however,  have  decided  that  it 
is  not  necessary  that  the  arbitrator  should  find  each  issue 
separately,  if  by  necessary  intendment  from  the  language 
of  the  award  it  appears  that  he  must  have  found  all  the 
issu^  in  favour  of  the  plaintiQ;  The  question,  therefore,  is, 
whether  it  so  appears  in  the  present  case. 

In  Bourhe  v.  Lloyd  (i),  which  was  relied  on  in  support 
of  the  objection,  there  were  several  counts,  and  the  arbitra- 
tor merely  awarded  that  **  the  plidntiff  had  good  cause  of 
action  against  the  defendant;"  and,  therefore,  it  was  consis- 
tent with  that  finding,  that  the  arbitrator  might  think  that 
the  plaintiff  had  good  cause  of  action  on  only  one  or  more 
of  the  counts. 

Here  there  are  two  counts,  and  pleas  to  each  count,  and 
it  was  said  that  the  arbitrator  might  have  been  of  opinion 


(a)  4  Exch.  500. 

(6)  10  M.  &  W.  550 ;  S.  C.  2  Dowl.  452,  N.  S. 
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that  there  was  a  good  cause  of  action  as  to  one,  and  not  as 
to  the  other.  That  only  brings  the  question  to  one  of 
construction.  Now,  the  award  says,  ^  I  award,"  &c«,  **  that 
the  said  W.  Phillips  had  good  cause  of  action  against  the 
said  William  Higgins,  as  stated  in  the  declaration  in  the 
said  action;*' — not  merely  a  '^good  cause  of  actic»i,*  but  a 
''good  cause  of  action  as  stated  in  the  declaration," — and 
that,  according  to  every  reasonable  intendment  of  the 
language,  must  mean  a  good  cause  of  action  on  each  count 
in  the  declaration. 

The  case,  therefore,  difiers  from  the  one  cited,  as  I  think 
it  appears  by  reasonable  intendment,  that  the  arbitrator  has 
determined  all  the  issues  in  the  plaintiff's  favour. 

The  rule  must,  therefore,  be  absolute. 

Rule  absolute. 


May  6,  13. 


Howard  v.  Kershaw. 


[In  the  Exchequer. 

Coram  Pollacky  C.  B.y  Parkey  B.,  Flatty  B.,  and 

MartiUy  jB.] 

me..ft«     Error  comm  vobis.    The  record  set  out  proceedings 

judffment  in,  ,  ,,  • 

outlawry  the  in  Outlawry  against  the  plaintiff  in  error;  the  writ  of  error 

brings  error  ^"^  allowance  thereof;  and  the  assignment  of  errors,  which 

that  he^J^^  alleged,  that  at  the  time  of  the  issuing  of  the  exigi  fiu:ia8 

abroad  when  against  the  plaintiff,  and  of  the  judgment  of  outlawry,  the 

exigi  issued,  plaintiff  was  out  of  the  kingdom.     The  defendant  not 

t^ZVSu'"  having  pleaded  thereto, 

the  defendant 

in  error  not  haying  pleaded  to  the  writ  of  error,  the  Court  will  grant  a  rule  nisi  only,  in  tlie 

first  instance. 

If,  however,  the  defendant  in  error  docs  not,  on  shewing  cause,  contradict  the  hcts  alleged 
by  the  plaintiff,  the  Court  will  reverse  the  outlawry,  without  requiring  the  plaintiff  to  enter  an 
appearance. 


^ 
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Cowling  (May  6)  moved  that  the  outlawry  might  be  ^'  ^-  fr  -P* 
reversed,  upon  an  affidavit  which  stated  that,  on  the  21st  of 
February,  notice  of  the  allowance  of  the  writ  of  error  was 
served  on  the  defendant,  together  with  a  rule  to  plead,  and 
that  the  time  for  pleading  had  expired.  In  JValmsUy  v. 
Roson  (a),  after  judgment  for  the  defendant,  the  plaintiff 
brought  error,  assigning  the  defendant's  infancy  and  ap- 
pearance by  attorney,  and  took  out  a  scire  &cias  ad 
audiendum  errores,  and,  after  a  scire  facias  returned,  entered 
the  default.  Upon  producing  the  record  the  judgment  was 
reversed,  without  making  it  a  concilium,  or  putting  it  in 
the  paper.  The  scire  facias  ad  audiendum  errores  is  not 
now  necessary ;  Reg.  Gen.,  HiL  Term,  4  Wm,  4,  I,  r.  '13  ; 
therefore  the  plaintiff  is  entitled  to  the  reversal  without  that 
step.  In  GremUe  v.  Cooper  (i),  where  a  motion  was  made 
in  the  Bail  Court  to  reverse  an  outlawry,  on  the  ground 
that  the  defendant  in  error  had  allowed  the  time  for  pleading 
to  the  assignment  of  errors  to  expire  without  pleading  or 
taking  any  further  steps,  Walmsley  v.  Roson  was  cited, 
and  a  rule  absolute  was  asked  for ;  but  Williams^  J.,  after 
consulting  the  Master,  held  that  the  plaintiff  was  entitled 
to  a  rule  nisi  only. 

Parke,  B. — Your  affidavit  and  the  record  state  facts 
which  the  defendant  in  error  should  have  the  opportunity 
of  answering.  I  think,  therefore,  that  on  principle  you 
should  take  only  a  rule  to  shew  cause. 

A  rule  nisi  having  been  granted, 

Atherton  now  (May  13)  shewed  cause  upon  an  affidavit 
which  did  not  deny  any  of  the  statements  contained  in  the 
record  and  affidavit  used  in  moving  for  the  reversal,  but 
alleged  that  if  the  judgment  of  outlawry  were  reversed, 
the  defendant's  claim  would  be  barred  by  the  Statute  of 
Limitations,  and  contended  that  the  application  being  made 

(a)  2  Stra.  1210.  (h)  9  Jur.  255. 
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upon  motion,  the  Court  would  not  reverse  the  outlawry 
without  requiring  the  plaintiff  to  enter  an  appearance. 

Cowling  was  not  called  on. 


Parke,  B. — This  is  not  like  an  ordinary  motion  to 
reverse  an  outlawry.  It  is  a  motion  for  judgment  upon 
the  record,  and  the  only  question  is,  whether  the  averment 
which  the  plaintiff  has  made  on  the  record  is  true.  The 
defendant  has  not  pleaded  to  it,  nor  does  he  now  contradict 
it;  the  proper  course,  therefore,  is  to  reverse  the  outlawiy. 

Pollock,  C.  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 


Per  Curiam. 


Judgment  reversed  (a). 


(a)  See  Comewall  v.  Ives,  5  D.  &  L.  399. 
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Bruford  v.  Griffin  and  Another.  May  13. 

[In  the  Exchequer. 

Coram  Polloch,  C.  B.,  Parke^  B.y  AUenon^  B.,  and 

Martin,  BJ] 

A  RULE  had  been  obtained  calling  on  the  defendants  In  an  action 
to  shew  cause  why  the  Master's  second  taxation  in  this  penal  statute, 
cause  should  not  be  set  aside.  fendanu  ^ 

It  appeared  upon  the  affidavits  that  the  action,  which  Pf"?^™ 
was  in  debt,   had  been  brought  against  the  defendants,  ratel;r,and 
Griffin  and  Blandford,  under  the  11  Geo.  2,  c.  19,  s.  3,  for  yerdict.  \ 
the  fraudulent  removal  of  goods  in  order  to  avoid  a  distress.  JJe'toi^ 
The  defendants  appeared  by  different  attorneys,  and  seve-  and  payment 
rally  pleaded  nil  debet     Upon  the  trial  at  the  Wells  one  defendant, 
Summer  Assizes,  1850,  a  verdict  was  given  for  the  defend-  |he  Sw  were 
ants.    On  the  11th  of  December  in  last  year,  the  defendant  *"f^,^ 

.  ...  MuOf  on 

Blandford  gave  notice  of  taxation  to  the  plaintiff's  attor-  motion  to  act 
neys,  and  on  the  next  day  they  both  attended  before  the  taxation,  that 
Master,  when   the  defendant's  attorney  objected  to  his  J^J^J^^' 
proceeding  with  the  taxation  until  the  costs  of  the  defend-  defendants 

,  were  not 

ant  Griffin  were  before  the  Master.     On  this  objection  the  boond  to  have 
Master  postponed  the  taxation  until  the  24th,  when  the  taxed? the 
same  parties  attended  before  him  and  the  objection  was  »»ot»n»' 
again  raised.     The   Master,  however,  overruled  it,  and 
taxed  the  costs  of  Blandford,  which  were  paid  on  the  13th 
of  January,  1851.     On  the  25th  of  January,  Griffin  gave 
notice  of  taxation,  and  on  the  27th,  the  Master  taxed  his 
costs,  but  withheld  his  allocatur,  in  order  to  give  the  plain- 
tiff time  to  make  the  present  application  to  the  Court     It 
did  not  appear  that  Griffin  or  his  attorney  had  notice  of 
the  first  taxation. 
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two  defendants  at  different  times  was  quite  regular*    The 


r.  defendants  having  severed  in  their  appearance  and  pleading, 

and  Ano^er.  ^^^^^  ^  ^^  privity  between  them,  but  each  has  a  separate 
claim  against  the  plaintiff  for  his  own  costs.  SmUh  amd  OOurt 
V.  Campbell  and  Others  {a\  it  is  admitted,  appears  to  be  an 
authority  in  favour  of  this  application.  There  the  three 
defendants  defended  separately :  two  only  appeared  at  the 
trial,  but  a  general  verdict  was  given  for  them  alL  The  de- 
fendant  Cooper,  who  was  absent  at  the  trial,  did  not  attend 
before  the  Master  when  the  costs  of  the  other  two  were 
taxed,  and  the  Court  held  that  he  was  not  entitled  to  costs. 
Trndalf  C.  J.,  said,  he  '^  had  the  opportunity  of  obtaining 
his  costs,  if  he  had  chosen  to  exert  himself,  when  the  judg- 
ment was  signed  and  the  costs  paid  to  his  co-defendants; 
but  he  has  no  right  to  prejudice  the  plaintifi  by  a  second 
demand.  The  ground  of  complaint,  if  anywhere,  is  by 
Cooper  against  his  own  attorney."  It  is  diflScolt,  however, 
to  see  on  what  ground  that  case  can  be  supported,  unless^  as 
may,  perhaps,  be  collected  from  what  is  said  in  the  judgement, 
it  be  that  Cooper's  attorney  had  notice  of  the  first  taxation 
and  neglected  to  attend.  That  action  was  in  assumpsit; 
this,  though  in  form  in  debt,  is  in  substance  an  action 
for  a  tort,  in  which  there  can  be  no  privity  between  the 
defendants.  [Parke,  B.,  referred  to  Watstm  v.  JSoyes  (i).] 
The  plaintiff  should,  at  any  rate,  shew  that  he  gave  notice 
to  the  attorney  of  the  defendant  Griffin,  and  required  him 
to  come  in  at  the  first  taxation. 

Montague  Smithy  in  support  of  the  rule.  The  second 
taxation  was  irregular.  The  plaintiff  was  not  bound  to 
give  notice  of  the  taxation,  for  it  was  the  duty  of  Griffin's 
attorney  to  know  when  it  took  place  and  to  attend  it  The 
inconvenience  of  a  separate  taxation  is  great;  for  the  Master, 

(a)  6  Bing.  637.  (fi)  13  M.  &  W.  635 ;  S.  C.  2  D.  &  L.  663. 
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by  taxing  the  costs  of  each  defendant  at  different  times,     ^' ^:f  ^* 
might  arrive  at  a  different  conclusion  as  to  the  allowance  of  — t^ 
particular  items,  from  what  he  would,  if  both  sets  of  costs  r. 

were  before  him  at  the  same  time.  The  taxation  of  the  and  Another, 
costs  of  the  whole  cause  is  one  integral  matter,  which  can- 
not be  severed.  \PaTkei  B. — The  record  would  not  be 
complete,  so  that  execution  could  issue  for  the  costs,  until 
both  sets  of  costs  were  taxed,  not  coilld  error  be  brought 
till  then ;  but  that  does  not  shew  that  there  may  not  be  two 
taxations.] 

Parke,  B.  (a). — ^The  rule  must  be  discharged.  I  see  no 
reason  why,  there  being  two  defendants,  their  costs  should 
not  be  taxed  separately.  The  Master  certifies  to  us  that^ 
according  to  the  rules  of  practice,  it  is 'not  necessary  that 
the  attorneys  of  both  defendants  should  be  present  when 
the  costs  are  taxed.  The  case  of  Smih  and  Others  ▼. 
Campbett  and  Others  is  not  a  general  binding  authority  $ 
and  there  were,  probably,  circumstances  in  it  which  do 
not  appear  in  the  report  The  present  case  sufficiently 
differs  firom  it  to  enable  us  to  say  that  the  defendant  Griffiii 
is  entitled  to  his  cost&  At  the  same  time  I  may  observe, 
that  if  a  case  should  occur  involving  any  special  circum*^ 
stances  which  would  make  it  inconvenient  that  the  costs 
of  one  defendant  should  be  taxed  in  the  absence  of  the 
other,  that  might  form  the  ground  of  a  special  application 
to  the  Court  that  the  costs  of  both  defendants  should  bd 
taxed  together^ 

Aldbrson,  B.,  and  Martin,  B.,  concurred. 

Per  Curiam. 

Rule  discharged. 

(a)  PoUoek,  C.  B.,  had  left  the  Court. 
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Spradbeby  v.  Gillam. 


[In  the  Exchequer. 


To  t  declara- 
tion in  debt 
oontiining  the 
oonunon 
counts,  the 
defendant 
pleaded  to  the 
whole  decla- 
ration, 1,  never 
indebted;  2, 
to  the  same, 
a  set-off;  3, 
as  to  3L  parcel, 
&C.,  payment 
after  action 
brooght;  and 
4,  to  the  whole 
declaration,  a 
defence  onder 
the  Tippling 
Act.     The 
set-off  proved 
was  less  than 
the  plaintiff^s 
claim  at  the 
commence- 
ment of  the 
suit,  but 
^atcr  than 
It  after  the 
payment 
pleaded. 

Held,  that 
the  plaintiff 
was  entitled 
to  the  verdict 
on  the  plea  of 
set-off. 


Coram  Pollock,  C.  B.,  Parte,  B.,  and  Plati,  B.] 

JLIEBT  for  board  and  lodging,  goods  sold^  and  upon  an 
account  stated. 

Pleas :  first,  to  the  ^hole  declaration,  never  indebted ; 
secondly,  to  the  same,  a  set-off;  thirdly,  as  to  3il  19j; 
parcel,  &c,  payment  of  4/.  after  action  brooght;  and 
fourthly,  to  the  whole  declaration,  a  defence  under  the 
Tippling  Act  The  plaintiff  joined  issue  on  the  first  plei^ 
replied  nil  debet  to  the  second,  traversed  the  third»  and 
replied  de  injuria  to  the  fourth. 

At  the  trial  before  Pollock,  C.  B^  at  the  sittings,  in  Mid- 
dlesex after  last  Michaelmas  Term,  the  plaintiff  proved  a 
debt  amounting  to  11/1  ISs.  Id.  The  defendant  proved 
a  set-off  of  7/.  8^.,  a  payment  of  42.  after  acUon  brought, 
and  as  to  18^.,  a  defence  under  the  fourth  plea«  It  was 
thereupon  contended  that  the  plaintiff  was  entitled  to  have 
the  verdict  entered  for  him  upon  the  plea  of  set-off,  with 
nominal  damages,  upon  the  ground  that  the  amount  proved 
under  that  plea  did  not,  together  with  the  sum  as  to  which 
a  defence  was  proved  under  the  Tippling  Act,  equal  the 
amount  due  to  the  plaintiff  at  the  commencement  of  the 
suit  The  verdict,  however,  was  entered  for  the  defendant, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him  on  that  plea,  with  nominal  damages. 


Lush  having  obtained  a  rule  accordingly, 

Bramwell  shewed  cause.     The  defendant  was  entitled 
to  the  verdict     The  present  case  is  governed  by  Tuck  v. 


GiLLAM. 
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Tuck  (a)y  in  which  it  was  held,  that  where  a  defendant  by     ^'J^'t^f  ^' 

his  set-off,  taken  together  with  all  his  other  pleas,  covers  -r 

the  whole  of  the  plaintiff's  cause  of  action,  he  is  entitled  ^  v. 
to  have  the  verdict  entered  for  him  on  that  plea.  Lord 
Abinger  there  said,  "  if,  indeed,  a  defendant  prove  portions 
of  several  pleas,  none  of  which  by  itself  covers  the  whole 
debt,  but  which  taken  together  will  do  so,  he  is  entitled  to 
have  the  verdict  entered  for  him ;"  and  Parke,  B.,  referring 
to  Cousins  V.  Paddan  (i),  said,  "  that  case  decided  also  that 
the  pleas  of  payment  and  set-off  are  divisible,  and  that  if 
the  defendant,  by  means  of  a  plea  of  set-off,  taken  together 
with  the  other  pleas  on  the  record,  covers  the  whole  of  the 
plaintiff's  demand,  he  is  entitled  on  that  plea  to  have  the 
verdict  entered  in  his  favour  for  the  amount  proved.'' 
l^Parke,  B. — ^You  cannot,  for  that  purpose,  take  into  account 
a  defence  which  arose  after  the  commencement  of  the  suit 
The  language  of  a  plea  of  set-off  is  to  be  understood  as 
applying  to  the  state  of  the  account  between  the  plaintiff 
and  the  defendant  at  the  time  of  the  commencement  of  the 
action.  The  defendant  by  that  plea  alleges  that  the  plaintiff 
was,  at  the  time  when  the  action  was  brought,  indebted  to 
him  in  an  amount  equal  to,  or  greater  than,  that  in  which 
he  was  indebted  to  the  plaintiff,  and  that  such  debt  is  still 
owing  to  him  the  defendant  His  Lordship  referred  to 
Moore  v.  Butlin  (c).] 

Lushj  in  support  of  the  rule,  was  stopped  by  the  Court. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rale 
must  be  absolute  to  enter  a  verdict  for  the  plaintiff  upon 
the  plea  of  set-off,  with  nominal  damages. 

Parke,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

(a)  5  M.  &  W.  109,  in,  112;         Cc)  7  A.  &  £.  595;  S.  C.  2  N. 
S.  C.  7  Dowl.  373.  &  P.  436. 


(6)  2C.,  M.  &R.  547 


C  c  2 
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DoTLB  V.  Lawrence,  Niooll,  and  Thburtoh. 
Robertson  v.  Gunning  and  Others. 


Where  lome 
only  of  sereral 
defendaDtt 
reside  within 
the  jorifldietioii 
of  the  Coontj 
Court  within 
whieh  the 
cause  of  action 
arose,  the 
saperior  Courts 
bare  ooncnr* 
rent  Jurisdic- 
tion with  the 
Count/  Court 
within  the 
meaning  of 
sect.  128  of 
the  9  &  10 
Vict  c  95. 
For  this 
purpose  the 
persons  who 
111  the  office 
of  sheriff  of 
Middlesex 
are  distinct 
persons. 


[In  the  Common  Pleas. 

Coram  Jervis^  C.  J'.,  Cresswett,  J.j  fFUHamSf  JI,  and 

Talfaurd,  J.'] 

In  both  these  causes  rules  were  obtained,  calling  on  the 
plaintiffs  to  shew  cause  why  suggestions  should  not  be 
entered  to  deprive  them  of  costs  under  the  129th  section  of 
the  9  &  10  Vict.  c.  95. 

Both  actions  were  in  trespass,  and  the  plaintifis  recovered 
verdicts  for  less  than  five  pounds. 

The  affidavit  in  support  of  the  rule,  in  Doyle  v.  Lawrence 
and  Others,  stated  that  the  defendants  Lawrence  and  NicoU 
were  sued  as  sheriff  of  Middlesex ;  that  the  plainti£F  and  the 
three  defendants  resided  and  carried  on  business  at  the 
commencement  of  the  suit  within  twenty  miles  of  each 
other,  that  Nicoll  and  Thruston  resided  within  the  juris* 
diction  of  the  Westminster  County  Court,  and  that  a  plaint 
might  have  been  entered  in  that  Court 

The  affidavits  in  support  of  the  rule,  in  Robertson  v. 
Gunning  and  Others,  alleged  that  the  defendants  dwelt,  at 
the  commencement  of  the  suit,  within  twenty  miles  from 
the  residence  of  the  plaintiff;  that  the  latter  and  one  of  the 
defendants  resided  at  Twickenham,  Middlesex,  and  that 
the  other  defendant  resided  at  Richmond,  Surrey;  that  the 
dwelling  of  the  former  defendant  was  within  the  jurisdiction 
of  the  Brentford  County  Court  of  Middlesex ;  that  the 
dwelling  of  the  latter  was  within  the  jurisdiction  of  the 
Kingston  County  Court  of  Surrey ;  and  that  the  cause  of 
action  arose  in  a  material  point  within  the  jurisdiction  of 
each  of  those  Courts. 


JFehbt/,  in  the  first  case,  and  Ball,  in  the  second,  shewed 
cause.     The  plaintifis  are  entitled  to  their  costs.     By  the 
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128th  section  of  the  9  &  10  Vict  c  95,  a  plaintiff  is  allowed    ^-  ^- 1  ^• 

^  1851. 

to  sue,  without  losing  his  costs,  ''where  the  cause  of  action  - 


9. 

tnd  Othen. 


DOYLS 

did  not  arise  wholly  or  in  some  material  point  within  the  v. 

jurisdiction  of  the  Court  within  which  the  defendant  dwells    ^  othen. 
or  carries  on  his  business  at  the  time  of  the  action  brought.*'    Robrrtson 
The  interpretation  clause  (sect  142)  enacts,  that  ^^  every     Gumninq 
word  importing  the  singular  number  shall,  where  necessary 
to  give  full  effect  to  the  enactments  herein  contained,  be 
understood  to  mean  several  persons  or  things  as  well  as  one 
person  or  thing."    The  word  ''defendant**  in  the  128th 
section,  must,  therefore,  be  read  "defendants;**  and  as  all 
the  defendants  did  not  reside  within  the  jurisdiction  of  the 
Court  within  which  the  cause  of  action  arose,  the  plaintiff 
was  entitled  to  sue  in  the  superior  Court.     In  Parry  v. 
Davies  (a),  Rolfe^  B.,  held  that  an  affidavit  shewing  that 
one  only  of  two  defendants  resided  within  the  jurisdiction, 
was  insufficient 

HawkinSf  in  support  of  the  rule  in  the  first  case,  and 
Lushj  in  the  second.     If  the  aigument  urged  on  the  other 
side  prevails,  a  plaintiff  will  be  able  to  take  his  case  out  of 
the  operation  of  the  County  Courts*  Act,  by  joining  as  a 
defendant,  some  person  who  does  not  reside  within   the 
jurisdiction  of  the  Court  within  which  the  cause  of  action 
arose.     But  the  meaning  of  the  128th  section  is,  that  where 
any  one  of  the  defendants  resides  within  the  jurisdiction  of 
that  Court,  the  action  must  be  brought  there  and  not  in  the 
superior  Courts.     [WUUams,  J. — That  is  not  according  to 
the  interpretation  clause.     Taffimrdy  J. — And  even  if  that 
clause  be  not  referred  to,  the  argument  of  the  defendants  is 
not  advanced;  for  the  definite  article  precedes  the  word 
defendant  in  the  128th  section.     It  is  not  "a"  defendant, 
but "  the  "  defendant.]     The  general  intention  of  the  act  is, 
to  compel  litigants,  in  trifling  cases,  to  sue  in  the  County 
Courts ;  and  it  is  clear  from  the  60th,  61st,  68th,  and  104th 
sections  of  the  9  &  10  Vict  c  95,  that  this  action  might 

(a;  1  L.,  M.  &  P.  379. 
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have  been  brought  in  the  County  Court  In  Doyle  v, 
Lawrence  and  Others,  the  defendants  Lawrence  and  Nicoll 
were  sued  as  sheriff  of  Middlesex.  In  contemplation  of 
law  they  are  only  one  person ;  and  as  the  affidavit  shews 
that  one  of  them  resided  and  carried  on  business  witUn 
the  jurisdiction,  the  Court  will  hold  that  both  of  them,  as 
sheriff,  did  so.  [Talfaurd,  J. — The  defendants,  though 
sneriff  of  Middlesex,  are  two  distinct  persons.] 

Jervis,  C.  J. — I  think  that  both  rules  must  be  dischaiged. 
If  the  point  were  one  of  great  difficulty,  and  likely  to  be  of 
frequent  recurrence,  it  might  be  advisable  to  consider  it 
more  fully ;  but  I  think  it  better,  in  a  question  like  this,  to 
adhere  to  a  decided  case,  than  to  speculate  upon  the  uncer- 
tain words  of  the  act  Lord  Cramoarth  has  construed  those 
words  in  a  way  which  entitle  the  plaintifib  to  their  costs; 
and  I  think  it  better,  as  I  said  before,  to  abide  by  his  deci- 
sion, than  to  speculate  upon  the  meaning  of  the  act 

Cresswell,  J. — I  am  of  the  same  opinion.  The  burthen 
of  argument  is  on  those  seeking  to  make  the  rule  absolute, 
because  plaintifis  were,  until  the  recent  act  (a),  entitled  to 
costs,  unless  it  were  shewn  that  their  costs  were  taken  avray. 
Then,  there  is  a  decision  which  shews  that  they  are  entitled 
to  their  costs ;  and  I  am  not  satisfied  that  that  decision  is 
wrong,  although  many  ingenious  arguments  may  be  uiged 
against  it 

Williams,  J. — We  cannot  apply  the  128th  section  of  the 
9  &  10  Vict.  c.  95,  to  any  case  where  there  is  a  plurality 
of  defendants,  without  the  aid  of  the  interpretation  clause; 
and  if  we  read,  with  its  help,  the  singular  '*  defendant^  in 
the  plural,  we  have  additional  reason  for  dischaiging  these 
rules. 


Tadourd,  J.,  concurred. 


Rules  discharged. 


(a)  13  &  14  Vict.  c.  61. 
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Partridqe  V.  Gardner.  ^«y  ^^• 

[In  the  Exchequer  Chamber. 

Coram  Lard  Campbetty  C.  J.^  Pattesan,  J.y  Mauley  J.y 
Wightman,  J.y  Cresswett,  J.,  and  ErUy  /.] 

liiRROR  from  the  Exchequer.  The  8tat. 

The  declaration  was  in  assumpsit  s.  5,  does  not' 

The  defendant  pleaded  seven  pleas :  1,  non  assumpsit ;  Sff  to*the  cwis 

2  to  6,  traverses  of  alleirations  in  the  declaration:  and,  7,  a  oJ*« »f«^ 

,        .  .  ^  .  X  9  9     9       of  fact  found 

plea  m  confession  and  avoidance.     Issues  of  fiict  were  for  him,  if  hU 
joined  on  the  first  five  pleas  and  found  for  the  plaintiff.  bwi*~'**° 
He  demurred  to  the  sixth  and  seventh  pleas,  and  judgment  ,^t^^*„^^I*" 
was  given  for  the  defendant,  on  the  ground  that  the  decla-  romnrit,  de- 
ration was  insufiScient.    The  plaintiff  afterwards  obtained  a  pleaded  seven 
rule,  calling  on   the  defendant  to  shew  cause  why  the  STe*of  which 
plaintiff's  costs  should  not  be  taxed  on  the  issues  found  for  >««e8  of  fwst 

*^  ^  wereiomed; 

him,  and  be  paid  by  the  defendant,  after  deducting  the  and  the  plain- 

..1^  tiff  succeeded 

amount  due  to  the  defendant    The  Court  below  discharged  at  the  trial. 
the  rule,  holding  that  the  plaintiff  was  not  entitled  to  the  ^herafpWntiff 
costs  of  the  issues  of  feet  (a\     The  costs  having  been  demurred,  but 

^    '  °  judgment  was 

taxed  in  accordance  with  the  judgment  of  the  Court  below,  siren  for  de- 
and  judgment  having  been  signed  by  the  defendant,  the  ground  that 
plaintiff  brought  error,  assigning  for  error  that  although  a  ^^**^JJ^^UI^, 
verdict  was  found  for  him  on  the  first,  second,  third,  fourth,  ,  -H«w,  that 

,  the  plaintiff 

and  fifth  issues  in  feet,  yet  judgment  was  not  given  for  the  was  not  en- 
plaintiff  for  his  costs  of  those  issues,  but  that  judgment  was  4  Ann^c.^i6» 
given  for  the  defendant  for  his  costs,  without  deducting  such  Jj^^f^^ 
costs  of  the  pldntiff.  >»«««  *n  ^jjct 

found  for  bim. 

Phipsany  for  the  plfuntiff.    The  plaintiff  is  entitled,  under 
(a)  See  7  D.  &  L.  106 ;  S.  C.  4  Exch.  303. 
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sect  5  of  the  4  Ann.  c.  16  {a\  to  the  costs  of  the  issues  of 
fact  ^hich  were  found  for  him,  although  judgment  was  sub- 
sequently given  for  the  defendant  upon  demurrer  to  a  plea, 
on  the  ground  that  the  declaration  was  bad.  In  Bird  v. 
Hiffffinson{b)y  where  the  declaration  contained  two  counts, 
the  defendant  pleaded  two  pleas  to  the  first  count,  and  one 
to  the  second.  Issues  of  fact  were  joined  on  one  plea  to 
the  first  count,  and  on  the  plea  to  the  second  count;  the 
other  plea  to  the  first  count  was  demurred  to.  At  the  trial, 
a  verdict  was  found  for  the  plaintiff  on  the  issue  on  the 
first  count,  and  for  the  defendant  on  the  issue  on  the 
second  count;  and  afterwards  the  defendant  had  judg- 
ment on  the  demurrer  to  the  other  plea.  The  Court 
pf  Queen's  Bench  held,  that  the  plaintiff  was  entitled  to 
costs  upon  the  issue  of  tiact  on  which  he  had  succeeded, 
^though  the  defendant  succeeded  on  the  demurrer  to  the 
plea,  which  went  to  the  whole  cause  of  action.  [Maukf  J. 
— If  the  plaintiff,  in  this  case,  had  succeeded  upon  one 
issue  of  fact,  and  the  defendant  upon  the  other,  die 
plaintiff  would  have  been  entitled  to  the  costa  of  the 
issue  found  for  him.]  Whether  the  issue  which  is  found 
for  the  defendant  be  one  of  &ct  or  of  law,  the  efiect  of 
the  Statute  of  Anne  is  the  same.  Both  the  spirit  and 
the  letter  of  that  act  require  that  the  plaintiff  should  have 
the  costs  of  the  issues  which  are  found  for  him.  In  Rich" 
mand  v.  Johnson  (c),  all  the  issues  were  issues  of  fact,  and 
thej  were  all  found  for  the  plaintiff  The  Judge  at  the 
trial  certified  under  43  Eliz.  c.  6,  s.  2,  against  the  phuntiff 
recovering  more  costs  than  damages,  but  did  not  certify, 
under  the  4  Ann.  c.  16,  s.  5,  that  the  defendant  had 
probable  cause  to  plead  several  pleas ;  and  it  was  held  that 
the  plaintiff  was  not  entitled,  under  the  Statute  of  Anne, 
to  the  costs  of  the  issues.  Lord  EUenborough,  speaking 
of  that  statute  said,  '^  This  was  to  check  a  superfluity  of 

(a)  See  the  section,  post,  p.  375,      &  M.  799* 
n.  (a).  (c)  7  East,  583,  7. 

(6)  5  A.  &  E.  83 ;  S.  C.  6  N. 
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pleading;  and  was  necessary  to  be  introduced  where  any    i^  M.^  P. 
one  bar  was  found  for  the  defendant,  which  would  give •- — 
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him  the  general  costs  of  the  cause,  except  for  this  provision :  p. 

but  where  all  the  issues  were  found  for  the  plaintiff,  he  did  ardner. 
not  want  any  new  provision  to  give  him  the  costs  of  the 
pleadings."  That  case  may  be  correctly  decided,  but  the 
dictum  of  Lord  Ellenborough  was  extra-judicial ;  for  the 
plaintiff  having  succeeded  upon  all  the  issues,  was  entitled 
to  costs  under  the  Statute  of  Gloucester,  but  for  the  cer- 
tificate under  the  43  Eliz.  c.  6.  The  Statute  of  Anne 
never  came  in  question.  In  Clarke  v.  AUatt{a)j  the  Court 
of  Common  Pleas  acted  upon  the  decision  in  Bird  v. 
Higgimon.  [Pattesan,  J. — ^In  that  case  the  defendant  suc- 
ceeded upon  the  sufficiency  of  his  plea,  and  not  because 
the  declaration  was  insufficient]  Callander  v.  Howard  (b) 
is  also  a  decision  in  favour  of  the  plaintiff.  In  Howell  v. 
Rodbard(c)y  however,  the  Court  of  Exchequer  upheld 
their  decision  in  the  present  case.  [Mattle,  J. — ^It  might 
be  aigoed,  that  when  the  declaration  is  bad,  all  the  issues 
become  immaterial.  Lord  Campbell^  C.  J. — Where  judg- 
ment is  arrested,  the  plaintiff  is  not  entitled  to  his  costs ; 
but  unless  the  Statute  of  Anne  applies  to  those  cases  only 
in  which  the  declaration  is  good,  a  pluntiff  would  be  en- 
titled t#bosts  even  in  cases  where  the  judgment  is  arrested. 
Pattesan^  J. — It  seems  to  me  that  the  Statute  of  Anne 
applies  to  those  cases  only  in  which  the  plaintiff  would 
have  succeeded  in  the  action,  but  for  the  defendant's  plea.] 
There  is  no  analogy  between  this  case  and  that  of  an 
arrest  of  judgment  In  DvlberUy  v.  Page  (cQ,  it  was  held, 
that  if  one  of  several  pleas  be  held  bad  on  a  demurrer  to 
the  plaintiff's  replication,  the  plaintiff  is  entitled  to  have 
the  costs  of  those  pleadings  deducted  fit)m  the  costs  taxed 
for  the  defendant,  if  afterwards,  upon  the  trial  of  the  issue 
joined  on  the  other  plea,  the  defendant  has  a  verdict; 

(a)  4  C.  B.  336.  (c)  1  L.,  M.  &  P.  547. 

(6)  1  L.,  M.  &  P.  755.  ((/)  3  T.  It  391. 
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that  the  plaintiff  had  no  cause  of  action. 


Paetridob 

9. 
QAaDNXR. 


Ogk^  contr^  The  intention  of  the  4  Ann.  c.  16,  is 
correctly  stated  by  Lord  EUaibanmgh  in  Bichmimd  t. 
Johnson  (a).  <'  That  statute,"  he  says,  <'  meant  to  give  an 
advantage  to  a  defendant  of  pleading  several  matters; 
though,  in  so  doings  it  provided  that  sndi  privilege  should 
not  be  exercised  vezatiously  to  the  plaintiff:  therefore  it 
says  that  if  any  issue  shall  be  found  for  the  plaintiff,  he 
shall  have  costs,  &a,  unless,  &&,  by  which  I  onderstand, 
that  if  any  one  or  more  of  several  issues  be  foand  for  the 
plaintiff,  the  rest  being  found  for  the  defendant,  the  plain- 
tiff shall  have  his  costs  of  those  pleas  found  for  him,  unless 
the  Judge  shall  certify,  ftc."  The  object  of  the  statute  was 
to  deprive  the  defendant  of  the  costs  incurred  by  double 
pleading,  where  he  succeeded  on  some  pleas  only.  In  Cooke 
V.  Bayer  (A),  the  defendant  pleaded  two  pleas:  on  the  fint 
issue  was  joined,  and  the  plaintiff  succeeded  at  the  triaL 
To  the  second  plea,  which  went  to  the  whole  cause  of 
action,  he  demurred,  but  on  the  argument  judgment  vrss 
^ven  for  the  defendant  The  Court  held,  that  the  plaintiff 
was  not  entitled  to  the  costs  of  the  trial,  as  it  appeared 
upon  the  whole  record  that  he  had  no  cause  of  action. 
When  judgment  is  arrested  each  party  must  pay  his  own 
costs ;  Cameron  v.  Reynolds  (c) ;  Goodbume  v.  Bowman  {dy 
In  Bird  v.  Higginson  {e\  which  is  the  principal  case  on 
which  the  argument  for  the  plauitiff  is  founded,  the  point 
as  to  the  validity  of  the  declaration  was  never  taken.  That 
case,  therefore,  cannot  be  considered  as  governing  the 
present 

Phipson  replied. 

(a)  7  East,  583,  586.  {d)  2  Dowl.  206  ;  S.  C.  9  Biof?. 

(b)  2  Burr.  753 ;  S.  C.  2  Wils.      667  ;  3  M.  &  Scott,  69. 

85.  («)  5  A.  &  E.  83  ;  S.  C.  6  N. 

(c)  Cowp.  403,  7.  &  M.  799. 
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Lord  Campbell,  C.  J. — It  were  perhaps  to  be  wished 
that  in  the  present  case  there  were  no  costs  on  either  side, 
or  that  the  plaintiff  should  recover  costs  upon  those  issues 
which  have  been  decided  for  him;  but  it  appears  to  us 
that  we  cannot  so  decide.  No  authority  has  been  cited  in 
which  a  plaintiff  has  recovered  his  costs  where  the  decla- 
ration has  been  held  insufficient  The  statute  of  Anne 
seems  to  imply  that  the  declaration  discloses  a  good  cause 
of  action  (a),  and  that  where  it  does  not,  the  plaintiff  is  not 
entitled  to  his  costs.  This  being  ojar  opioion,  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


1851. 
PAaTaiooB 

Gardner. 


(a)  The  4  Ann.  c.  16,  b.  4,  em- 
powers the  defendant  to  plead 
several  matters. 

The  5th  section  enacts,  ''  that 
if  any  such  matter  shall,  upon  a 
demurrer  joined,  be  judged  in- 
sufficient, costs  shall  be  given  at 
the  discretion  of  the  Ck)urt;  or 
if  a  verdict  shall  be  found  upon 
any  issue  in  the  said  cause  for 


the  plaintiff  or  demandant,  costs 
shaU  be  also  given  in  like  manner, 
unless  the  Judge,  who  tried  the 
said  issue,  shall  certify,  that  the 
said  defendant,  or  tenant,  or 
plaintiff  in  replevin,  had  a  pro- 
bable cause  to  plead  such  matter 
which  upon  the  said  issue  shall 
be  found  against  him.* 


*9 
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Afoy28. 


Palmkr  o.  Richard& 


The  Court 
will  not  lay 
down  any 
general  rale 
with  regard 
to  ffi^inK  a 
plaintiflTooftf 
under  13  &  14 
Vict.  c.  61, 
f.  13. 

Sembit,  joer 
AUUnon,  6., 
that  a  plaintiff 
who  has  ap- 
plied to  a 
Judge  at 
Chambenfor 
an  order  under 
that  act  cannot 
afterwards 
apply  to  the 
Court. 


[In  the  Exchequer. 

Coram  PoOoek,  C.  B.,  Aldersan,  B.,  PlaU^  B.,  and 

Martin,  BJ] 

IrRENTICE  moved  for  a  rule,  calling  on  the  defendant 
to  shew  cause  why  the  plaintiff  should  not  have  his  costs 
under  13  &  14  Vict  c.  61,  s.  13. 

The  action,  which  was  upon  a  bill  of  exchange,  was  tried 
before  Pollock,  C.  B.,  at  the  sittings  after  last  Michaelmas 
Term,  when  the  plaintiff  recovered  a  verdict  for  18/.  It 
was  stated  upon  affidavit,  that  the  defendant  resided  at 
Chatham,  but  that  the  pliuntiff  and  the  person  who  had 
indorsed  the  bill  to  him,  and  all  the  witnesses,  resided  in 
London,  at  a  distance  of  more  than  twenty  miles  from  the 
defendant.  An  application  was  subsequently  made  to 
PUttt,  B.,  at  Chambers,  for  an  order  for  costs,  under  13  &  14 
Vict  c.  61,  s.  13,  but  the  learned  Judge  declined  to  make 
any  order. 


Prentice.     After  the  dccbion  of  this  Court  in  Jones  v. 


Richards. 
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discretion  as  to  granting  costs  to  a  plaintiff  who  sues  for  a • — 

debt  in  a  superior  Court,  and  recovers  less  than  20L  for  a  _  v. 
cause  of  action,  as  to  which  the  County  Courts  and  the 
superior  Courts  have  a  concurrent  jurisdiction;  but  the 
Court  will  lay  down  some  rule  for  the  exercise  of  that  dis- 
cretion, by  which  parties  may  be  guided  for  the  future.  In 
the  present  case,  there  is  no  reason  for  imputing  to  the 
plaintiff  any  improper  motive  for  suing  in  a  superior  Court, 
and  as  the  defendant  resided  more  than  twenty  miles  from 
him,  the  case  does  not  come  within  the  spirit  of  the  statute, 
which  has  deprived  him  of  costs.  [Aldersauy  B. — You  have 
already  taken  the  opinion  of  a  Judge  at  Chambers,  we 
ought  not  to  entertain  an  application,  which  is  in  efiect  an 
appeal  from  his  decision.]  In  Graham  v.  SandrmeOi  (b), 
a  Judge  at  Chambers,  having,  under  I  &  2  Vict.  c.  1 10, 
ordered  that  a  defendant  should  be  arrested,  it  was  held, 
that  the  Court  out  of  which  the  process  issued  had  power, 
on  application  made  to  it,  to  order  his  dischaige  if  it  thought 
that  the  materials  before  the  Judge  were  insufficient,  or 
that  he  exercised  an  improper  discretion.  [He  then  argued 
on  the  fact  of  the  case.] 

Per  Curiam.  The  rule  must  be  refused.  We  have 
already  decided  that  we  have  a  discretion  in  these  cases. 
We  are  now  asked  to  lay  down  some  rule  according  to 
which  we  will  exercise  it.  To  do  so  would,  it  appears  to  us, 
be  inconsistent  with  that  discretion,  which  should  be  exer- 
cised according  to  the  fiu;ts  of  each  particular  case. 

Per  Curiam. 

Rule  refused. 

(a)  Ante,  p.  357.    See  Latham         (5)  16  M.  &  W.  191 ;  S.  C. 
and  Another  v.  Spedding,  poit,      4  D.  &  L.  317. 
p.  378. 
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Afoy  12,30. 


Latham  and  Another  v.  Spedding. 


[In  the  Queen's  Bench. 


To  entitle  a 
plaintiff  to 
costs  under 
13  &  14  Vict, 
c  61.  s.  13, 
on  the  ground 
that  the  action, 
which  was  in 


trespass  to 
realty,  could 
not  hare 
been  brought 
in  a  CountT 
Court,  as  tne 
title  to  land 
was  in  ques- 
tion, he  must 
shew  not 
merely  that 
title  might 
have  come  in 
question,  as 
ex.  gr.,  that 
the  defendant 
had  pleaded 
not  possessed ; 
but  that,  at  the 
trial,  the  title 
was  really  and 
bon&  fide  in 
dispute. 

The  power 
of  a  Juoge  to 
grant  costs 
under  that 
section  is  dis- 
cretionary (a). 


Coram  Lard  Campbelly  C*  J.^  Pattesan,  X,  and 

Wightmanj  Jl] 

1.  RESPASS  for  breaking  and  entering  the  plwitifi' 
house.  Pleas,  not  guilty  bj  statute,  and  not  possessed. 
At  the  trial  which  took  place  before  Lord  CampbeUy  C.  J., 
in  the  sittings  after  Term  on  the  11th  of  Febmaiy  last,  a 
verdict  was  found  for  the  plaintifis,  damages  40«.  The 
learned  Judge  having  intimated  that  the  action  ought  not 
to  have  been  brought  in  the  superior  Court,  the  plaintift^ 
counsel  did  not  apply  to  him  to  certify  under  the  13  &  14 
Vict  c.  61,  s.  12  (a);  but  subsequently  an  application  was 


« 


(a)  13  &  14  Vict.  c.  61,  b.  11. 

That  if  in  any  action  commenced 
after  the  passing  of  this  act  in  any 
of  her  MajestjT^s  superior  Courts 
of  record,  in  covenant,  debt,  de- 
tinue, or  assumpsit,  not  being  an 
action  for  breach  of  promise  of 
marriage,  the  plaintiff  shall  re- 
cover  a  sum  not  exceeding  twenty 
pounds,  or  if,  in  any  action  com- 
menced after  the  passing  of  this 
act  in  any  of  her  Majesty's  su- 
perior Courts  of  record,  in  tres- 
pass, trover,  or  case,  not  being  an 
action  for  malicious  prosecution, 
or  for  libel,  or  for  slander,  or  for 
criminal  conversation,  or  for  se- 
duction, the  plaintiff  shall  recover 
a  sum  not  exceeding  five  pounds, 
the  plaintiff  shall  have  judgment 
to  recover  such  sum  only,  and  no 
costs,  except  in  the  cases  herein- 


after provided*  and  except  in  tba 
case  of  a  judgment  by  default; 
and  it  shall  not  be  necessary  to 
enter  any  suggestion  on  the  re- 
cord to  deprive  such  plaintiff  of 
costs,  nor  shall  any  such  plaintiff 
be  entitled  to  costs  by  reason  of 
any  privilege  as  attorney  or  officer 
of  such  Court  or  otherwise." 

Sect  12.  «  That  if  the  plaintiff 
shall  in  any  such  action  as  afore- 
said recover  a  sum  less  than  the 
sum  in  that  behalf  herein-befbie 
mentioned,  by  verdict,  and  the 
Judge  or  other  presiding  officer 
before  whom  such  verdict  shall  be 
obtained  shall  certify  on  the  back 
of  the  record  that  it  appeared  to 
him  at  the  trial  that  the  cause  of 
action  was  one  for  which  a  plaint 
could  not  have  been  entered  in 
any  such  County  Court  as  afore- 


(a)  See  JontM  ▼.  Harrison,  ante,  p.  257,  and  Palmer  t.  Richards,  ante,  p.  376. 
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made  to  Pattesany  J.»  at  Chambers^  for  an  order  under  the 
13  th  section  for  the  plainti£b'  costs,  on  the  ground  that 
the  action  was  brought  for  a  cause  for  whidi  no  plaint 
could  have  been  entered  in  a  County  Court  The  learned 
Judge  thinking  that  he  had  no  discretion  to  refuse  the 
application  if  he  were  of  opinion  that  the  ground  of  excep- 
tion was  made  out,  made  an  order  accordingly,  on  the 
authority  of  the  case  of  Timothy  ▼•  Farmer  (a), 

A  rule  nisi  having  been  obtained  to  rescind  that  order^ 
on  affidavits  which  shewed  that  title  did  not  come  into 
question  at  the  trialj 


1851. 

Latham 

•nd  AnotlMr 

V. 

SpBimiNO. 


Montagu  Chambers  and  C  W.Wood  shewed  cause.  The 
order  was  properly  made,  for  the  cause  of  action  was  one 
for  which  no  plaint  could  have  been  entered  in  a  County 
Court.  The  9  &  10  Vict  c.  95,  s.  68>  which  confers 
jurisdiction  in  actions  personal  on  the  County  Court, 
expressly  provides  ^^  that  the  Court  shall  not  have  cogni* 
zance  of  any  action  of  ejectment,  or  in  which  the  title  to 
any  corporeal  or  incorporeal  hereditaments,^  &c.,.  ''shall 
be  in  question.''    Here  the  title  was  in  question  under  die 


said,  or  that  it  appeared  to  him 
at  the  trial  that  there  was  a  8uffi« 
cient  reason  for  bringing  the  said 
action  in  the  Court  in  which  the 
said  action  was  brought,  the 
plaintiff  in  such  case  shall  have 
the  same  judgment  to  recover  his 
costs  that  he  would  have  had  if 
this  act  had  not  been  passed." 

Sect.  13.  '*  That  if  in  any  such 
action,  whether  there  be  a  verdict 
in  snch  action  or  not^  the  plaintiff 
shall  make  it  appear  to  the  satia* 
faction  of  the  Court  in  which 
such  action  was  brought,  or  to 
the  satisfaction  of  a  Judge  at 
Chambers  upon  summons,  that 
the  said  action  was  brought  for  a 
cause  in  which  concurrent  juris- 
diction is  given  to  the  superior 


Courts  by  the  128th  section  of 
the  said  recited  act  of  the  tenth 
year  of  her  Majesty,  or  for  which 
no  plaint  could  have  beep  entered 
in  any  such  County  Court,  or  that 
the  said  cause  was  removed  from 
a  County  Court  by  certiorari, 
then  and  in  any  $uch  cases  the 
Court  in  which  the  said  action 
is  brought,  or  the  said  Judge  at 
Chambers,  may  thereupon,  by 
rule  or  order,  direct  that  the 
plaintiff  shall  recover  his  costs, 
and  thereupon  the  plaintiff  shall 
have  the  same  judgment  to  re- 
cover his  costs  that  he  would 
have  had  if  this  act  had  not  been 
passed." 
(a)  7C.  B.  814. 
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issue  of  not  possessed  In  Tinniiwood  ▼•  PaUuan  (a\  it 
was  held  that  the  jurisdiction  of  the  County  Court  is 
ousted  by  a  plea  or  cognizance  setting  up  a  title  to  the 
freehold,  although  no  issue  be  taken  upon  that  part  of  the 
plea  or  cognizance.  T\mathy  v.  Farmer  (b)  is  ejcpressly  in 
point  That  was  an  application  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs,  he  having  recovered  only  40if. 
in  an  action  of  trespass  in  which  issue  was  joined  upon  the 
pleas  of  not  guilty  and  not  possessed*  The  rule  was  refused, 
fFilde,  C.  J.,  observing,  **  by  pleading  not  possessed,  you 
put  the  plaintiff  to  proof  of  his  title  f  and  the  rule  vras 
refused.  [Lord  Campbell,  C.  J. — ^Because  title  may  oome 
in  question  under  an  issue  upon  the  plea  of  not  possessed, 
it  does  not  necessarily  follow  that  it  does.  The  words  of 
the  58th  section  of  9  &  10  Vict  c  95,  are,  <<  shall  be*  in 
question.  Wigktmany  J. — Before  the  new  rules,  not  £^ty 
might  put  the  title  in  question.  Therefore,  if  the  new 
rules  had  not  been  framed,  the  Coun^  Court  could  no^ 
according  to  your  contention,  try  an  action  of  trespsss 
to  realty,  because  tide  might  come  in  question.]  In  Ar- 
neU  V.  Young  (c),  Parke,  B.,  in  giving  judgment,  says^ 
**  the  plea  of  not  guilty"  (before  the  new  rules)  '*  did 
not  necessarily  raise  a  question  of  title,  for  the  defendant 
might  not  really  have  contested  it,  and  had  no  other 
mode  of  disputing  the  fact  of  the  trespass  than  by  plead- 
ing not  guilty."  **  But  the  plea  denying  the  close  to 
be  the  plaintiff's,  since  the  new  rules,  is  a  denial  of  the 
plaintiff's  title  to  the  close  to  the  same  extent  that  he  would 
have  been  obliged  to  prove  it  before  under  the  general 
issue ;  that  is,  it  is  a  denial  of  possession,  if  the  defendant 
was  a  wrong-doer ;  if  otherwise,  of  the  right  to  the  posses- 
sion ;  but,  in  either  supposition,  it  is  necessarily  a  denial 
of  title :  for,  even  in  the  former  case,  possession  is  title ' 
against  a  wrong-doer,  and  therefore  the  plea  raises  a  quesdon 


(a)  3  C.  B.  243. 

(b)  7  C.  B.  814,  815. 


(e)  3  M.  &  W.  288,  296  ;   S.  C. 
6  Dowl.  347. 
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of  title  in  the  action,  and  prevents  the  Judge  from  cer-    ^'/f'^f  ^' 
^y'°g-"   [Lord  Campbell,  C.  J. — The  plea  of  not  possessed 


Latham 
IS  not  a  denial  of  the  plaintiff's  title  in  the  ordinary  sense   snd  AooUmt 

of  the  words.     Patteson,  J. — ^It  must  put  the  plaintiff  to     SpEoonfo. 
prove  his  possession,  and  it  may  put  him  to  prove  more.] 
The  defendant,  after  putting  this  plea  on  the  record,  is 
estopped  firom  saying  that  title  was  not  in  question. 

But  further,  according  to  Jones  v.  Harrison  (a),  the 
Judge  at  Chambers  has  a  discretion  to  grant  or  refuse 
costs ;  and  as  he  has  exercised  it,  this  Coort  will  not  inter- 
fere. [Patteson,  J. — When  the  parties  were  before  me  at 
Chambers,  I  thought  I  had  no  discretion  in  the  matter,  but 
was  compelled  to  make  the  order,  if  the  plaintiff  brought 
himself  within  any  one  of  the  exceptions.  If  I  had  exer* 
cised  any  discretion  at  all,  I  should  have  refused  the 
application.] 

Lush,  in  support  of  the  rule.  The  fisdlacy  of  the  aigument 
on  the  other  side  lies  in  assuming  that  because  title  may 
come  in  question  under  the  plea  of  not  possessed,  it  there- 
fore necessarily  must  do  so.  If  this  action  had  been  brought 
in  the  County  Court,  this  Court  would  not  have  granted  a 
prohibition  merely  on  the  ground  that  the  defendant  denied 
the  plaintiff's  possession.  Every  action  of  trespass  might 
be  excluded  from  the  jurisdiction  of  the  County  Court,  if 
the  plaintiff's  argument  were  correct  The  present  action 
does  not  differ  in  principle  from  one  for  use  and  occupation: 
but  there  also  the  title  may  come  in  question,  and  yet  it 
has  been  held  that  the  County  Court  has  jurisdiction  in 
such  action  until  the  question  of  title  arises,  and  that  even 
then  it  has  jurisdiction  to  inquire  whether  title  be  bon& 
fide  in  dispute ;  LiUey  v.  Harvey  (A). 

The  objection  that  the  grant  or  refusal  of  costs  lies  in 
the  discretion  of  the  Judge,  and  that  the  Court  will  not 

(a)  Ante,  p.  257.  (b)  5  D.  &  L.  648. 

VOL.    II.  D  D  L.   M.   &   p. 
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rohtmt  n.     review  his  decision,  is  answered  by  the  observation  of  the 

— ' ' —  learned  Judcre  that  he  considered  the  words  of  the  act 

and  Another  compulsory,  and  that  he  did  not  exercise  any  discretion. 


Sfedsino. 


Cur.  adv.  vulL 

Lord  Campbell,  C.  J. — ^This  was  an  application  to  set 
aside  an  order  of  my  Brother  Pattesouy  allowing  the  plain- 
tiffs' costs  in  this  action  and  we  are  of  opinion  that  the  rule 
must  be  made  absolute. 

The  learned  Judge  made  an  order  for  costs  for  the 
plaintids,  considering  that  the  statute  13  &  14  Vict.  c.  61> 
s.  13,  was  imperative  on  him  to  do  so,  if  the  cause  was  one 
which  could  not  have  been  brought  before  a  County  Court; 
and  treating  the  defendant's  plea  of  not  possessed  as  con- 
clusive upon  him  that  the  title  had  come  in  qaestioD, 
and,  therefore,  that  the  County  Court  could  not  have 
entertained  jurisdiction  over  it,  according  to  the  case  of 
Timothy  v.  Farmer  {a). 

At  the  time  of  the  decision  of  that  case,  the  initiative, 
as  to  depriving  the  plaintiff  of  costs,  lay  on  the  defendant 
by  the  9  &  10  Vict.  c.  95,  and  it  might  be,  that  he  having 
pleaded  not  possessed,  was  concluded  from  afterwards  assert- 
ing that  the  title  did  not  come  in  question.  But  by  the 
later  act,  the  onus  as  to  right  to  costs  is  thrown  upon  the 
plaintiff;  and  we  think  it  clear  that  he  is  bound  to  shew 
that  he  could  not  sue  in  the  County  Court,  by  establishing 
that  the  title  did  really  and  bon&  fide  come  in  question,  and 
not  merely  by  shewing  that  the  defendant  has  so  pleaded  as 
that  it  possibly  might  have  come  in  question.  The  words 
of  the  68th  section,  9  &  10  Vict,  c.  95,  are,  "that  the 
Court  shall  not  have  cognisance  of  any  action**  "  in  whid 
the  title  to  any  corporeal  or  incorporeal  hereditaments" 
"shall  be  in  question**  We  hold  that  these  words  meaDi 
"  shall  really  and  bona  fide  be  in  question." 

(a)  r  C.  B.  814. 
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Now  the  affidavits  in  this  case  clearly  shew  that  the  title  ^/^'^  ^' 

was  not  in  question.     The  plaintiff,  therefore,  might  have  — ' — ; 

sued  m  the  County  Court;  and  any  attempt  to  oust  the  and  Another 

jurisdiction  of  that  Court  by  a  pretence  of  title  being  in  Spbddino. 
question  must  have  failed.     The  order,  therefore,  cannot 
be  supported,  and  the  rule  will  be  absolute. 

Rule  absolute. 


Arden  v.  Good  acre.  AprU29. 

Junt  9. 

[In  the  Common  Pleas. 

Coram  Jervis,  C.  tTl,  CressweUy  J,,  Williams^  J.^  and 

Talfourd,  JI] 

1.  HIS  was  an  action  on  the  case,  against  the  late  sheriff  In  an  action 
of  Leicestershire  for  an  escape  (a).  s^ffVor 

The  cause  was  tried  before  Jervis.  C.  J.,  at  the  sittinss  •"  escape 

'  '  ^  ^     on  final  pro- 

in  London,  after  last  Hilary  Term,  when  the  following  facts  cess,  the  mca- 

appeared  in    evidence.     The   plaintiff   having    recovered  mages  is  the 

judgment  for  2690i,  against  William  Bingham,  in  a  cause  ^"^^  of  Uie 

of  Arden  w.  Binsham,  issued  writs  of  ca.  sa.  a^rainst  him  into  de^r  at  the 

,  ^     ,  ,  ,  moment  of  the 

the  counties  of  Middlesex,  Somersetshire,  and  Leicester-  escape.    And 
shire;  and  Bingham  was  arrested  in  the  last  mentioned  istobe^made 
county  on  the  6th  of  January,  1850,  on  his  return  from  his  ^  *5^"°*  ®^ 
father's  funeral.     His  father  had  by  his  will  left  him  an  which  the 

•  ,        ,  t  ,  -ii      plaintiff  might 

annuity  of  3002.  a  year,  directing  that  his  receipt  should  have  obtained 
be  the  only  discharge  which  the  executor  should  be  bound  \IJ^^^ 
to  accept,  and  empowering  the  latter  to  require  his  attend-  tlw  defendant 
ance  at  the  Town  Hall,  in  Nottingham,  from  time  to  time  escape. 

Aliitr^  how* 
erer,  »mhlet 

(a)  See  Beg.  v.  The  Sherif  of  Leicestershire,  1  L .  M.  &  P.  414.        tf  plaintiff  has 

done  anything 
to  aggravate 
the  loss  occasioned  by  the  sheriff's  neglect. 

D  D  2 
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to  receive  the  accruing  payments.  W.  Bingham, 
being  arrested,  proposed  to  the  clerk  of  the  plaii 
attorney,  who  had  accompanied  the  sheriff^s  offio 
whom  the  arrest  was  effected,  to  assign  the  annuity  t 
plaintiff;  but  the  clerk  expressed  a  doubt  whether  W. 
ham  could  alone  make  a  valid  assignment,  adding  i 
same  time,  that  if  the  executor,  his  brother,  Henry  ( 
Bingham,  would  join  in  the  assignment,  it  would  pro 
suffice.  Henry  C.  Bingham  thereupon  undertook  to  o 
his  solicitor;  but  in  the  mean  time  W.  Bingham  ef 
his  escape,  and  succeeded  in  reaching  France.  The  i 
was  ruled  to  return  the  writ,  and,  having  returned  the  e 
an  attachment  was  issued  against  him  in  Trinity  Tei 
a  false  return;  but  the  Court,  at  the  same  time,  or 
that  this  action  should  be  brought,  for  the  purpose  of  i 
taining  the  damage  sustained  by  the  plaintiff  by  the  ei 
and  that  the  attachment  should  lie  in  the  office 
further  order.  W.  Bingham  subsequently  returned  U 
country,  and  was  arrested  on  the  19th  of  July,  18/ 
Kent,  at  the  suit  of  a  creditor  named  Benson,  upon  a 
ment  for  350/.;  and  a  detainer  was  lodged  against 
upon  another  judgment,  for  5002.,  due  to  one  Thou 
On  the  10th  of  August  following,  he  effected  an  an 
ment  with  those  two  creditors  for  the  payment  of 
debts  by  instalments,  to  secure  which  he  execute 
assignment  of  his  annuity;  and  at  three  o'clock  on  thi 
he  was  discharged  from  Maidstone  Gaol,  and  immed 
returned  to  France.  Between  the  hours  of  one  and  t 
that  day,  Mr.  Witty,  the  defendant's  attorney,  called 
office  of  the  plaintiff's  attorney,  and  begged  that  the 
would  immediately  issue  a  ca.  sa.  into  Kent,  as  Bin 
was  then  in  custody  there ;  but  the  plaintiff's  attome 
out  of  town,  and  his  clerk  declined  to  take  the  pro 
step  without  his  instructions.  W.  Bingham  was  after 
again  arrested,  and  was  at  the  time  of  the  trial  in  pria 
debt  Henry  C.  Bingham,  who  was  called  to  prove  i 
stated  that  he  would  not  give  his  consent  to  an  assigc 


OOODACRE. 
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of  the  annuity,  which  was  proved  by  an  actuary  to  be  worth,    ^-  ^- *  ^• 
at  the  time  of  the  escape,  3,400iL     The  Lord  Chief  Justice  — ■ — 

•  ,  ,  _  ARDEN 

m  summing  up  the  case  to  the  jury,  told  them  that  they  ^  «. 
might  take  into  their  consideration  the  fact,  that  the  plain- 
tiff had  taken  no  step  to  arrest  W.  Bingham  between  the  5th 
of  January  and  the  10th  of  August,  and  that  the  plaintiff's 
attorney  had  done  nothing  upon  Witty's  communication. 
He  pointed  out  to  them,  that  two  other  creditors  had 
obtained  payment  of  their  debts  by  issuing  writs,  and  told 
them  that  *^  vigilantibus  non  dormientibus  leges  subve- 
niunt**  He  left  two  questions  for  the  jury:  first,  what 
damages  they  thought  the  pluntiff  entided  to,  if  the 
annuity  was  assignable  without  the  consent  of  H.  C. 
Bingham;  and,  secondly,  how  much  if  the  annuity  was 
not  assignable  without  such  consent.  The  jury  found  a 
verdict  for  the  plaintiff,  with  402.  damages  in  the  former 
case,  and  lOL  in  the  latter. 

Byks,  Serjt.,  having,  on  a  former  day  in  this  Term, 
obtained  a  rule  for  a  new  trial,  on  the  ground  of  mis- 
direction, 

Channelly  Serjt.,  and  Hugh  HUl,  shewed  cause.  The 
learned  Judge  was  right  in  leaving  for  the  consideration  of 
the  jury  the  conduct  of  the  plaintiff  subsequent  to  the  arrest 
The  sheriff  was,  no  doubt,  guilty  of  a  breach  of  duty 
in  suffering  Bingham  to  escape ;  but  the  plaintiff  had  the 
power  to  retake  him,  and  if  he  neglected  to  do  so  when  the 
opportunity  offered,  it  cannot  in  justice  be  insisted  that  his 
loss  has  arisen  wholly  firom  the  act  of  the  sheriff,  and  not  in 
part  firom  his  own  laches.  [Cresstoell,  J. — Before  the  5  &  6 
Vict  c.  98,  the  sheriff  was  absolutely  answerable  for  the 
whole  amount  of  the  debt,  whether  the  debtor  was  worth 
one  farthing  or  not.  That  statute  was  passed  to  relieve  the 
sheriff  firom  that  hardship.  If,  where  the  debtor  escapes, 
the  possession  of  his  body  is  worth  so  much  at  that  moment, 
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the  creditor  has  lost  that  much.  Then  the  question  is,  who 
is  to  be  responsible  for  the  sum  which  might  have  been 
recovered  as  salvage,  supposing  that  doe  diligence  bad  been 
exercised  by  the  plaintiff  to  retake  the  debtor ; — ^whether 
the  sheriff  is  entitled  to  set  off  agunst  the  [^ntiff  *s  demand 
that  sum  which  might  have  been  recovered  by  the  acuvity 
of  the  plaintiff.]  The  plaintiff  must  shew  to  the  juiy  what 
damage  he  has  sustained  by  the  negligence  of  the  sheriff; 
and  he  cannot  claim  to  recover  what  he  might  have  got  bat 
for  his  own  n^lect  If  one  vessel  runs  foul  of  another, 
damages  are  recoverable  for  the  injury  sustained ;  but  the 
crew  of  the  damaged  vessel  are  bound  to  take  all  reasoo- 
able  means  to  diminish  the  extent  of  the  damage.  Thus,  if 
a  steamer  be  in  sight,  it  is  their  duty  to  hail  it,  and  get 
towed  into  harbour ;  or  if  they  are  stranded,  they  are 
bound  to  use  every  effort  to  get  off;  but  they  have  no  right 
to  lie  bye,  and  then  to  insist  upon  damages  to  the  full 
extent  of  the  injuries  actually  incurred.  [^Cfresstoell,  J. — hi 
the  case  suggested  both  parties  are  present ;  what  would  be 
said  if  the  crew  of  the  vessel  which  had  sunk  the  other 
refused  to  assist  in  raising  her  ?  The  sheriff  was  as  mudi 
in  the  way  as  the  plaintiff,  and  he  had  the  same  power  to 
act.]  Except  on  firesh  pursuit  he  could  not  retake  him  out 
of  the  country  (a) ;  but  the  plaintiff  had  the  power  of 
issuing  a  fresh  ca.  sa.  The  object  of  the  recent  act  was  to 
limit  the  sheriff's  liability,  and  instead  of  making  him  pay 
the  whole  debt,  to  make  him  liable  to  pay  only  the  amount 
of  damage  which  can  be  shewn  to  have  been  sustained  by 
the  escape.  Suppose  the  defendant  had,  immediately  after 
his  escape,  come  into  the  power  of  the  plaintiff  veith  the 
amount  of  the  judgment  debt  in  his  pocket,  and  the  plain- 
tiff had  declined  to  take  him,  surely  the  loss  actually 
sustained  by  him  would  be  owing  to  his  own  laches  as 
much  as  to  the  default  of  the  sheriff;  and  he  ought  not 


(a)  See  Dalton  SA/.  139.     Biyeway*s  case,  3  Rep,  52. 
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to  recover  from  the  latter  damwes  for  a  loss  which,  if  he    ^-  ^-Jf  ^• 
had  acted  with  due  dilicrence.  would  not  have  occurred.  — ;: 

.  ,  Arden 

ouppose  the  prisoner  actually  paid  the  creditor  the  amount     ^    v. 
of  the  judgment  debt  the  day  after  the   escape,  can  it 
be  contended  that  he  could  recover  from  the  sheriff  the 
value  of  the  prisoner's  detention  at  the  time  of  the  escape  ? 
The  sheriff  is  not  a  tort  feazor;  he  must  be  looked  upon  in 
the  light  of  a  person  who  has  broken  a  contract     The  law 
imposes  a  duty  on  him ;  and,  therefore,  it  is  not  necessary 
in  an  action  against  him  to  prove  damage  as  well  as  injury. 
If  no  damage  be  proved,   the  plaintiff  is,  nevertheless, 
entitled  to  nominal  damages.     Thus,  if  the  prisoner  had 
been  retaken,  and  had  paid  the  debt,  the  plaintiff  would 
have  been  entitled  to  nominal  damages  in  an  action  subse- 
quently brought  against  the  sheriff  for  the  escape ;  Clifton 
v.  Hooper  (a).     But  in  all  cases  where  a  breach  of  duty 
is  complained  of,  the  conduct  of  the  plaintiff  is  a  necessary 
element  to  be  taken  into  consideration  in  measuring  the 
damage.     Thus,  in  an  action  for  not  delivering  goods 
which  can  be  purchased  at  any  time  in  the  market,  the 
damages  are  the  difference  between  the  contract  price  and 
the  market  price  on  the  day  when  the  vendee  ought  to  have 
received  the  goods  (i).     So  here,  the  jury  were  bound  to 
consider  what  the  plaintiff  might  have  gained  by  arresting 
him  if  he  had  the  opportunity  of  doing  so; — whether  he 
acted  as  a  reasonable  man  would  have  acted,  or  whether  he 
did  not  improperly  neglect  to  take  reasonable  steps  for  the 
recapture  of  the  prisoner. 

But  further,  the  plaintiff,  after  the  escape,  prevented 
the  sheriff  from  using  the  writ  to  retake  the  prisoner,  for 
he  ruled  him  to  return  it 

(a)  6  a  B.  468.  PhiUpoits  v.  Evans,  6  M.  &  W. 

ib)  See    Leigh    v.    Pater  son,  475  ;  Shaw  v.  HoUand,  15  M.  & 

8  Taunt  540;  S.  C.  2  Moore,  W.  136;  Tempest  v.  KUner,  3  C. 

588  ;  Gains/ord  v.  Carroll,  2  B.  B.  253. 
&  C.  624;  S.  C.  4  D.  &R.  161; 
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^^V^r'         ^^^  ^^  •'•  ^'  Karsldke,  {Byks,  Serjt,  was  absent),  m 
-- — - —  support  of  the  rule.     Case  lay  at  common  law  agunst  tbc 
9.  sheriff  for  an  escape;  and  the  5  &  6  Vict,  c  98,  has,  in 

repealing  the  stat  of  2  West  (13  Ed.  1,  c.  11)  and  die 
1  Rich.  2,  c.  12^  restored  the  law  to  the  same  state  m 
which  it  was  before  that  act  was  passed.     Nothing  excuses 
the  sheriff  for  an  escape,  except  the  act  of  God  and  the 
Queen's  enemies ;  Alsept  v.  Eyies  (a).    In  this  respect  he 
is  in  the  same  position  as  a  common  carrier.     To  assbt  and 
protect  him  in  the  discharge  of  his  duty  the  law  has  giyeo 
him  extraordinary  privileges  and  remedies,     first,  he  may 
retake  the  prisoner.     *'  If  a  prisoner  being  in  upon  an 
execution,  shall  escape  of  his  own  wrong,  without  the 
consent  of  the  officer,  there  the  officer  may  take  him 
again  at  any  time ;"  DaUon  Shf.,  487 ;  and  not  on  fresh 
pursuit  only.     And,  secondly,  he  may  bring  au  action 
against  him  and  recover  the  damages  which  he  may  have 
been,  or  may  be  obliged  to  pay  to  the  creditor.     \^fFit- 
Hams,  J.,  referred  to  the   Sheriffs  of  Norwich  v.  Bradr 
show  (£).]     It  is  thus  the  duty  and  the  interest   of  the 
sheriff  to  make  fresh  suit  and  retake  the  prisoner  as  soon 
as   possible.     [Bac.   Abr.   tit   ^*  Escape    in    Civil    CJasesj^ 
(H.) ;  and  DalUm  Shf.  486,  were  cited.] 

On  the  other  hand,  the  creditor  possesses  no  such  powers 
or  privileges ;  and  there  is  no  authority  for  the  assertion  that 
the  law  imposes  any  duty  upon  him,  upon  the  escape  of  the 
prisoner  from  the  custody  of  the  sheriff.  He  has  done  all 
that  he  is  bound  to  do  when  he  has  delivered  the  writ  to 
the  sheriff;  and  if  the  prisoner  escapes,  he  is  entitled  to 
recover  from  the  sheriff  the  value  of  his  detention  at  the 
time  of  the  escape.  In  Clifton  v.  Hooper  (c).  Lord  Denman, 
after  referring  to  Williams  v.  Mostyn  (d), — where  the  Court 
of  Exchequer  held,  that  the  creditor  had,  upon  the  escape 

(a)  2  H.  BL  108.  (c^  4   M.  &  W.   145 ;  S.  C. 

{b)  Cro.  Eliz.  53.  7  Dowl.  38. 

(c)  6  Q.  B.  463,  475. 
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of  the  debtor  on  final  process,  a  cause  of  action  against  the     ^'  ^'  ^  ^* 

sheriff,  though  no  pecuniary  loss  be  sustained, — says:  "But, — 

as  to  the  amount  of  damages,  the  plaintiff  in  such  a  case  ». 

cannot  say  that  he  has  lost  the  whole  debt.  He  has  lost  ^^°^^'"- 
the  body  of  the  debtor ;  but  it  must  still  be  a  question  what 
that  loss  amounts  to ;  and  that  will  be  only  so  much  as  the 
jury  think  the  detention  would  have  been  worth."  So  here, 
the  amount  payable  is  just  what  the  jury  think  the  defend- 
ant's detention  would  have  been  worth  if  he  had  not 
escaped.  {^Boytons  case  {a) ;  Rigeways  case  (i) ;  Chambers 
V.  JoTies  (c),  and  Hunter  v.  Kby  {d\  were  referred  to  in  the 
course  of  the  argument] 

Cur»  adv.  vuU. 

Jervis,  C.  J. — In  summing  up  this  case  to  the  jury,  I 
told  them,  in  substance,  that  they  might  take  into  conside- 
ration the  conduct  of  the  plaintiff,  and  might  reduce  the 
damages  if  they  thought  he  had  been  guilty  of  laches,  and 
might  by  more  activity  have  arrested  his  debtor  at  a 
period  when  he  had  the  means  of  paying  his  debt 

My  Brother  Byks  complained  of  this  as  a  misdirection ; 
and,  after  argument,  I  concur  with  the  rest  of  the  Court  in 
thinking  that  it  was  a  misdirection ;  that  I  was  wrong ;  and 
that,  therefore,  the  rule  for  a  new  trial  must  be  made 
absolute. 

The  only  action  which  now  lies  against  a  sheriff  for  an 
escape  on  final  process,  is  an  action  on  the  case  for  such 
damage  as  the  plaintiff  may  have  sustained  by  reason  of 
such  escape,  (5  &  6  Vict  c.  98,  s.  31).  But  although  the 
recent  statute  has  merely  compelled  the  party  to  resort  to 
the  common  law  form  of  remedy,  and  although  this  form  of 
remedy  always  existed  together  with  the  action  of  debt 
against  the  sheriff,  for  the  recovery  of  the  whole  debt,  we 


(a)  3  Rep.  43.  (c)  1 1  East,  406. 

{b)  Ibid.  52.  id)  4  B.  &  A.  209. 
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Foiume  IL      caDDot  find  that  in  any  case  the  principle  upon  which  such 
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'  damages  are  to  be  assessed,  has  been  clearly  defined* 

Upon  consideration,  we  are  of  opinion,  that  the  tnie 
GooDACB*.     measure  of  damages  is,  the  value  of  the  custody  of  the 
debtor  at  the  moment  of  the  escape ;  and  that  nodeductioD 
ought  to  be  made,  on  account  of  anything  wUch  the  plain- 
tiff might  have  obtained  by  diligence  after  the  escape. 

At  first  sight,  this  principle  may  appear  to  conflict  with 
the  rule  which  permits  a  recapture  upon  firesh  suit,  befcie 
action  brought,  to  be  pleaded  in  bar  to  an  action  for  an 
escape  on  final  process;  because  the  circumstances  of  a 
debtor  may  greatly  alter  between  his  escape  and  his  recap- 
ture. But  the  reason  why  a  recapture  is  so  pleadable 
removes  this  apparent  conflict  The  debtor  is  supposed 
never  to  have  been  out  of  custody ;  and  the  alteration  in 
his  circumstances  is,  therefore,  immateriaL 

This  rule  will  not  operate  unjustly  towards  the  sheriff; 
for  the  damages  will  be  assessed  according  to  the  circum- 
stances of  each  particular  case.  If  the  execution  debtor  had 
not  the  means  of  satisfying  the  judgment  at  the  moment  of 
the  escape,  the  plaintiff  will  have  lost  only  the  securi^  of 
the  debtor^s  body ;  and  the  damage  may  be  small.  If  the 
execution  debtor  had  the  means  of  satisfying  the  judgment 
at  the  moment  of  the  escape,  and  has  wasted  those  means 
since  the  escape,  it  is  plain  that  the  plaintiff  has  lost  the 
chance  of  obtaining  satisfaction  of  his  judgment  through  the 
sheriff's  neglect;  and  the  jury  would  be  justified  in  giving 
the  full  amount  of  the  execution.  It  may  be  said  that  the 
plaintiff  might  by  diligence  have  arrested  the  debtor  before 
he  had  the  opportunity  of  wasting  his  means ;  but  so  might 
the  sheriff.  He  may  retake  a  debtor,  upon  fi^sh  suit,  in 
any  county,  Rigeway's  case  (a),  without  an  escape  warrant, 
Anderson  v.  Hampton  (b) ;  and  the  fact  of  the  writ  being 
now  returnable  immediate,  will  not  prevent  him  firom  so 

(a)  3  Rep.  52.  (6)  1  B.  &  A.  308. 
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doing;  for  the  debtor  who  has  wrongfully  escaped^  cannot    ^^'  ^  '^' 

insist  that  he  is  not  still  in  custody.     There  is,  however,  a  — r '- — 

third  case  in  which  the  rule  might  be  supposed  to  operate  v, 

unjustly  towards  the  sheriff.  Where  the  execution  debtor 
had  the  means  of  paying  the  debt  at  the  moment  of  the 
escape,  and  still  continues  notoriously  in  solvent  circum- 
stances, in  this  case  the  value  of  the  custody  was  the 
amount  of  the  debt,  and  the  plaintiff  will  be  entitled  to 
recover  substantial  damages.  It  is  true  that  the  recovery 
of  such  damages  will  not  satisfy  the  execution,  and  the 
debtor  may  be  retaken  by  the  plaintiff;  for  the  debtor 
cannot  take  advantage  of  his  own  wrong  and  avail  himself 
of  the  recovery  against  the  sheriff.  On  the  other  hand  the 
sheriff  is  not  damnified,  for  he  may  retake  the  debtor,  or 
recover  against  him,  by  action,  the  amount  which  he  has 
been  compelled  to  pay. 

If  the  laches  of  the  plaintiff  could  be  used  to  mitigate 
the  damages  against  the  sheriff,  the  plaintiff  would  be  com- 
pelled, in  every  case,  to  issue  a  fresh  writ,  and  incur  expense 
to  relieve  himself,  to  some  extent,  from  the  consequences 
of  the  sheriff's  negligence;  but  if  such  were  the  plaintiff's 
duty,  we  should  find  some  trace  of  the  sheriff's  liability  to 
repay  such  expenses  where  the  debtor  was  not  recaptured 
upon  the  second  writ,  and  the  plaintiff's  exertions  were 
unavailing  to  realize  the  amount  of  his  judgment 

If  the  sheriff  return  nulla  bona  to  a  writ  of  fi.  fa.,  and  the 
plaintiff  know  of  goods  belonging  to  his  debtor,  he  need  not 
sue  forth  a  second  writ  of  fi.  fa. ;  but  may  in  an  action  for 
a  false  return,  recover  from  the  sheriff  the  value  of  the  goods 
which  the  sheriff  ought  to  have  taken.  So  if  a  debtor  who 
escapes  has  goods,  the  plaintiff  is  not  bound  to  avail  himself 
of  the  privilege  conferred  by  the  stat  8  &  9  Wm.  3,  c.  27, 
and  issue  a  writ  of  fi.  fa.  He  may  bring  his  action  against 
the  sheriff  for  the  escape,  and  the  jury  ought  not,  in  esti- 
mating the  damages,  to  take  into  consideration  that  the 
plaintiff  might,  by  writ  of  fi.  fa.,  have  realized  a  portion  of 
his  debt. 
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We  must  not,  however  be  understood  to  decide  that  the 
plaintiff's  conduct  can,  under  no  drcumstances,  have  a 
material  bearing  upon  the  damages.  If  he  has  done 
anything  to  aggravate  the  loss  occasioned  by  the  sheriff's 
neglect,  or  has  prevented  the  sheriff  from  retaking  the 
debtor,  the  damages  would  be  materially  affected  by  such 
conduct.  We  merely  decide,  that  in  estimating  the  value 
of  the  custody  of  the  debtor  at  the  moment  of  the  escape, 
there  ought  to  be  no  deduction  on  account  of  anything 
which  the  plaintiff  might  have  obtained  by  diligence  after 
the  escape. 

The  rule  must  be  absolute  for  a  new  trial. 


Rule  absolute. 


June  2. 


Sir  John  Hare,  Knt  v.  Fleay. 


[In  the  Common  Pleas. 


Coram  Jervis^    C.  «/.,  Maule,  «/.,   Cresswelly  J.^  and 

Talfaurdy  Jl] 

Where  all  m.  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 

diflerence  in      ^^7  ^^  should  not  pay  to  the  plaintiff,  or  his  attorney,  the 

Sr**"**h        ^"™®  ^^  ^^^  ^*''  ^°^  ^^''  ^^*''  pursuant  to  the  after  men- 
parties  are        tioned  award,  rule  of  Court,  and  allocatur. 

referred  by  a 

Judge's  order, 

the  Court  will  enfiurce  the  award  by  a  rule  under  the  1  &  2  Vict.  c.  1 10,  s.  18,  before  the  time 

for  moving  to  set  it  aside  has  expired. 

Where  the  application  for  setting  aside  an  award  is  in  the  nature  of  a  motion  in  arrest  of 
jud^^nt,  the  Court  does  not  enforce  the  award  until  the  time  for  making  such  motion  has 
expired.    Miter,  where  such  motion  is  in  the  nature  of  a  writ  of  error,  per  Maule,  J. 

It  is  no  objection  to  an  award,  that  it  orders  the  defendant  to  pay  a  sum  to  the  plaintiff  vr  to 
A.  B.,  his  attorney. 

Upon  a  rule  under  the  1  &  2  Vict.  c.  110,  s.  18,  ordering  the  defendant  so  to  pay,  execution 
can  be  issued  hj  the  plaintiff  only,  and  not  by  his  attorney,  per  Maule,  J. 

A  rule  nisi  for  such  payment  naving  been  ^prantcd  on  the  10th  of  May,  upon  the  affidavit  of 
the  attorney  alone,  sworn  on  the  15th  of  April,  averring  a  demand  by  him  and  non>  payment  to 
him,  and,  to  his  belief,  non-payment  to  the  plaintiff,  the  Court  made  the  rule  absolute,  the 
defendant  not  asserting  payment. 


Flbay. 
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The  following  facts  appeared  upon  the  affidavits  in  sup-  ^'  ^-  ^  ^' 
port  of  the  rule.  After  issue  joined,  and  before  trial,  all  — — — ' — 
matters  in  difference  in  the  cause  between  the  parties  were  ^  •. 
referred  by  an  order  of  WilUams^  J.,  dated  the  22nd  of 
November,  1850,  the  costs  of  the  cause  and  of  the  reference 
and  award  to  abide  the  event  The  arbitrator,  by  his 
award  dated  the  14th  of  January  following,  found  for  the 
plaintiff  on  all  the  issues ;  awarded  that  at  the  commence- 
ment of  the  suit  the  defendant  was  indebted  to  the  plaintiff 
in  100^,  and  directed  the  defendant  to  pay  *'to  the  plain- 
tiff, or  to  Mr.  Dalton  Serrell,  his  attorney,''  the  above 
mentioned  sum,  and  U.  damages,  at  the  office  of  Serrell,  in 
Gray*s  Inn,  on  the  1st  of  February  following,  at  11  am. 
The  order  of  reference  having  been  subsequently  made  a 
rule  of  Court,  and  the  costs  taxed  at  97/.  16«.,  for  which 
the  Master  granted  his  allocatur,  Serrell,  on  the  11th  of 
March,  served  the  defendant  with  the  award,  rule  of  Court, 
and  allocatur,  and  demanded  payment  of  the  above  men- 
tioned sums  of  1001  \8.  and  9721  16^.,  which  the  defendant 
refused  to  pay.  Serrell's  affidavit,  which  was  sworn  on  the 
15  th  of  April,  after  stating  such  demand  and  refusal, 
alleged  ^that  the  defendant  had  not  at  any  time  paid  the 
sums  in  question,  or  any  of  them,  or  any  part  thereof;  and 
that  deponent  believed  that  the  said  sums  had  not,  nor  had 
any  of  them,  or  any  part  thereof,  been  paid  to  the  plaintiff, 
or  to  any  one  on  his  account,  and  that  the  same  remained 
unpaid.  The  present  rule  was  obtained  on  the  10th  of 
May  (flf). 

BramweU  and  J.  Thompson  shewed  cause.  First,  this 
application  is  made  too  soon.  As  no  verdict  was  taken, 
but  the  matters  in  difference  were  referred  by  a  Judge's 

(a)  Easter  Term  ended  on  the  returnable,  it  was,  upon  Luth^s 

13th  of  May.    A  rule  had  been  application,  discharged,  and  the 

obtained  on  the  same  affidavits  present  rule  was  at  the  same  time 

on  the  29th  of  April,  but  as  it  granted, 
was  not  served  until  after  it  was 


Hare 
Flbay. 
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Fobtme  11.  order,  and  not  by  order  of  nisi  prius,  the  defendant  might 
-  have  moved  at  any  time  before  the  last  day  of  Ek»ter  Term 
to  set  aside  the  award;  2  C/ut.  Archb.  1503, 8th  ed. ;  RusmU 
on  the  Power y  Sfc.  of  an  Arbitrator,  623.  And  until  the  tune 
for  making  such  a  motion  has  expired,  the  Court  will  not 
enforce  the  award;  Jones  v.  Ives  {a);  HobdeU  v.  i(lt2Zer(i). 
Secondly,  the  award  is  bad  in  directing  the  defendant  to 
pay  the  plaintiff,  or  Mr.  Serrell,  his  attorney.  It  makes 
Serrell  the  irrevocable  attorney  of  the  plaintiff;  but  the 
arbitrator  had  no  power  to  do  that.  [Talfourdj  J. — Bules 
are  very  often  made  in  that  form,  with  respect  to  the  pay- 
ment  of  costs.]  That  is  an  exceptional  case ;  2  CkiL  ArdiL 
15 18,  ad  finem,  8th  ed.  [Mauhy  J. — The  attorney  has  a  lien 
apon  the  money  ordered  to  be  pdd,  and  it  may,  therefore, 
be  properly  made  payable  to  him.]  But  the  lien  can  only  be 
enforced  in  the  name  of  the  principal;  Dunn  v.  WeH  (c); 
Holcroft  V.  Manby  {dy  Here,  however,  although  the 
money  is  found  to  be  due  to  the  plaintiff,  it  is  made  pay- 
able to  Serrell  as  well  as  to  him ;  and  if  Serrell  died^  his 
executors  might  claim  to  receive  the  money.  \Cressiu>eiUy  J. 
— The  party  claiming  to  receive  the  money  must  fill  two 
characters ;  he  must  be  Mr.  Serrell,  and  he  must  be  the 
plaintiff's  attorney.]  The  words  "his  attorney*'  in  the 
award  are  mere  words  of  description ;  and  if  so,  the  award 
is  bad,  on  the  ground  that  it  leaves  uncertain  whether  the 
defendant  shall  pay  the  money  to  the  plaintiff  or  to  SerrelL 
\Jermsy  C.  J. — The  arbitrator  has  followed  the  form  given 
in  Tidd'*s  Forms,  p.  306,  7,  8th  ed.  His  object,  no  doubt, 
was  to  obviate  the  necessity  of  a  power  of  attorney.  The 
form  is  a  very  convenient  one,  and  it  places  the  attorney  in 
a  position  in  which  he  has  a  right  to  be  placed.]  Serrell  was 
not  a  party  to  the  submission,  and  the  arbitrator  had  no 
right  to  make  the  money  payable  to  him.  If  the  rule,  fol- 
lowing the  award,  order  the  defendant  to  pay  the  plaintiff 

(a)  1  L.,  M.  &  P.  689.  id)  7  M.  &  G.  843 ;  S.  C.  2  D. 

(6)  2  Scott,  N.  R.  163.  &  L.  319. 

(c)  1  L.,  M.  &  P.  608. 
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or  SerreU,  a  difficulty  will  arise  as  to  issuing  execution,     ^\^'Ji^' 
The  1  &  2  Vict  c.  110,  s.  18,  gives  to  the  rule  the  effect  - 


Fleay. 


.    *  Hare 

of  a  judgment,  and  provides,  that  "the  persons  to  whom       ^  ». 

any  such  monies,"  &c  "  shall  be  payable,  shall  be  deemed 

judgment  creditors,"  &c.    As  the  money  will  be  payable 

to  the  plaintiff  or  Serrell,  which  of  them  will  be  entitled 

to  sue  out  execution  ?    [Mauk,  J. — The  plaintiff.] 

Thirdly,  if  the  award  be  bad  on  the  last  mentioned 
ground,  it  follows  that  there  has  been  no  sufficient  demand 
upon  the  defendant ;  for  Serrell  was  not  authorized  under  a 
power  of  attorney  to  receive  the  money;  Tidd^s  Pract.  898, 
8th  ed.  But  even  if  this  objection  be  bad,  the  affidavit  of 
demand  is  insufficient  It  is  sworn  on  the  15th  of  April, 
twenty-five  days  before  this  rule  was  granted.  And,  further, 
there  is  no  positive  denial  that  the  money  was  paid  to  the 
plaintiff.  It  is  consistent  with  the  affidavit  that  the  money 
was  paid  to  Serrell  after  the  15th  of  April  and  before 
the  10th  of  May,  when  the  rule  was  obtained,  or  that  it 
was  paid  to  the  plaintiff  even  before  the  date  of  the 
affidavit 

Lastly,  the  Court  has  no  authority,  under  the  1  &  2  Vict 
c.  110,  s.  18,  to  make  this  order.  It  is  true  the  Courts 
have,  on  many  occasions,  made  similar  orders;  but  it  is 
submitted  that  the  object  of  the  Legislature  was,  not  to 
give  the  Courts  a  power  of  making  new  orders,  but  to  give 
to  orders,  which  they  were  at  that  time  in  the  habit  of 
making,  the  effect  of  judgments.  The  first  mention  of  an 
order  of  this  kind  is  in  Jones  v.  Williams  (a).  [Maule^  J. — 
That  was  a  very  suspicious  beginning ;  it  was  a  suggestion 
firom  the  Court,  which  was  in  a  most  eminent  degree  extra- 
judicial There  are,  however,  plenty  of  reported  cases 
where  such  orders  have  been  made  (i),  and  the  practice  is 
now  established.  Jeruisy  C.  J. — The  practice  has  become 
inveterate ;  we  cannot  now  alter  it  His  Lordship  referred 
to   the  judgment  of  Abinffer,  C.  B.,  in  Doe  v.  Amei/  (c). 

(a)  11  A.  &  E.  175  ;  S.  C.  4  P.      n.  {b). 
&D.  217.  (c)  8  M.  &  W.  565;   S.  C. 

(b)  See   1  L.,  M.  &  P.   727,      1  Dowl.  23,  N.S. 
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Flkay. 


Ltuh,  in  support  of  the  rule.  First,  the  rule  was  not 
obtained  too  soon.  The  successful  party  is  not  bound  to  wait 
until  the  time  for  moving  to  set  aside  the  award  has  elqpsedy 
before  proceeding  to  enforce  it  The  defendant  ia  not  pre- 
judiced by  the  application  for  that  purpose  being  made  beSiR 
the  time  for  setting  aside  the  award  has  expired ;  for  he  caOi 
in  shewing  cause,  avail  himself  of  the  invalidity  of  the  awafd 
In  Jones  v.  Ives  {e)y  which  was  merely  an  application  to 
direct  the  Master  to  deliver  out  his  allocatur.  Doe  v.  Amof 
was  not  cited.  Lord  Abinger^  C.  B.,  there  says :  ^  As  to 
the  last  suggestion,  no  grounds  are  laid  before  us  for  setting 
aside  the  award ;  if  any  such  grounds  existed,  the  defend- 
ant had  the  opportunity  of  availing  himself  of  them,  bj 
applying  to  the  Court  earlier  in  the  Term,  when  the  mk 
might  have  come  on  together  with  this,  and  the  whole 
question  between  the  parties  have  been  settled  at  once; 
but  the  circumstance  of  his  keeping  back  his  objection  to 
the  award  until  the  moment  when  the  rule  to  enforce  it  is 
about  to  be  made  absolute,  shews  clearly  that  his  object  n 
merely  delay."  This  passage  shews  that  the  successfol 
party  is  not  bound  to  wait  until  the  time  for  setting  aside 
the  award  has  expired.  Awards  frequently  order  that  some- 
thing  shall  be  done  immediately ;  and  it  would  be  very  hard 
that  the  party  interested  should  be  deprived  by  a  rule  of  prac- 
tice of  the  means  of  enforcing  the  strict  performance  of  the 
award.  If  Jones  v.  Ives  is  to  be  understood  as  establishing 
that  the  Court  will,  in  no  case,  enforce  an  awaxd  until  the 
time  for  setting  it  aside  has  expired,  it  must  be  considered 
as  introducing  an  element  of  delay  never  before  sanctioned. 

•    (a)  1  Q.  B.  243 ;  S.  C.  4  P.  (rf)  2  Exch.  342. 

&  I>.  623.  (e)  I  L.,  M.  &  P.  6S9. 

(ft)  8  M.  &  W.  349;  S.  C.  9  (/)  8  M.&  W.  666,567;  S.C. 

Dowl.  702.  1  Dowl.  23,  N.  S. 

(c)  1  L.,M.ScP.  721. 
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Next,  the  direction  to  pay  to  the  plaintiff  or  to  his  attorney    -^-  ^-  *  ^• 

18  in  conformity  with  all  the  old  precedents,  and  is  un — ■ — 

objectionable.    It  saves  the  ejcpense  of  a  power  of  attorney.       _  o. 

Thirdly,  the  affidavit  of  Serrell  shews  sufficiently  that  the 
defendant  has  been  required  to  perform  the  award,  and 
that  he  has  refused  to  do  so.  If  the  fact  be,  as  it  is  sug^ 
gested  it  may  be  consistently  with  the  affidavit,  that  the 
plaintiff  has  been  piud,  the  defendant  should  have  made  an 
affidavit  to  that  effect  in  shewing  cause  against  the  rule.  In 
Carbett  v.  Nicholb  (a),  a  rule  of  Court  ordered  the  delivery 
of  possession  of  certain  lands  to  A.,  6.,  and  C,  or  to  D.^ 
and  the  Court  having  granted  a  rule  nisi  for  an  attachment 
for  disobedience  to  the  rule,  upon  affidavits  shewing  a  de- 
mand by  A.  alone,  and  not  negativing  the  delivery  of  pos- 
session to  the  three  others,  they  held  that  if  such  possession 
had  in  fact  been  given,  it  was  for  the  party  shewing  cause 
to  say  so  (J). 

The  last  objection  has  been  answered  by  the  Court 

JebviS)  C.  J. — I  think  that  this  rule  ought  to  be  made 
absolute.  The  only  point  upon  which  the  Court  entertained 
any  doubt  was  whether  the  application  for  an  order  to  pay 
was  not  made  too  soon,  having  been  made  before  the  time 
for  setting  aside  the  award  had  expired.  Independently  of 
authority,  it  seems  the  application  is  regular ;  because  ther^ 
appears  to  be  no  reason  in  law  or  justice  why,  after  a 
breach  of  duty  has  been  committed  by  a  refusal,  upon  de* 
roand,  to  pay  in 'pursuance  of  an  award,  a  further  time 
should  be  given  to  the  party  in  de&ult,  merely  because  he 
has  that  further  time  for  setting  aside  the  award.  If  the 
award  be  bad,  he  can  avail  himself  of  that  fact  in  shewing 
cause  against  a  rule  olbtaincd  to  enforce  it 

It  was  contended  that  J<nj£^'v^  Ives  (c)  is  an  authority 
against  this  view.     In  that  caise,  the  cause  and  aU  mattenr 

(fl)  Ante,  p.  87.*  v.  CurUng,  ante,  p.  161. 

(6)  See  also  Reg.  v.  Dobitm,         (c)  1  L.,  M.  &  P.  689. 
9  €t  B.  302,  and  Baily  and  Another 

VOL.    II.  E   B  L.    M.    &   F. 
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in  difference  were  referred ;  and  the  application  made  to 
the  Court  was,  that  the  Master  should  grant  his  allocatur 
for  the  costs,  and  allow  the  plaintiff  to  sign  judgment. 
But  the  practice  is  this :  if  the  cause  alone  is  referred,  the 
parties  cannot  have  judgment  until  the  first  four  days  of 
the  Term  following  the  award  have  expired,  and  the  Master 
cannot  tax  the  costs  or  issue  his  allocatur  until  that  time 
has  expired ;  but  where  the  reference  is  of  the  cause  and 
all  matters  in  difference,  the  Master's  allocatur  cannot  be 
given  until  the  end  of  the  Term,  because  the  successful 
party  cannot  have  the  postea  until  that  time.  In  the 
latter  case  the  same  practice  exists  as  in  the  former,  ex- 
cept  that  the  time  for  signing  judgment  is  extended 
There  is,  however,  no  such  rule  here ;  and  although  there 
is  no  case  actually  deciding  what  the  practice  is,  we  may 
infer  what  it  b  from  Doe  v.  Amey  (a),  where  the  Court 
of  Exchequer  made  a  rule  absolute  for  payment  of  a 
sum  of  money  under  an  award,  although  the  time  fiir 
setting  aside  the  award  had  not  expired. 

With  reference  to  the  objection  arising  from  the  dixectioQ 
to  pay  the  plaintiff  or  his  attorney,  I  think  that  that  is  a 
convenient  form,  as  it  saves  the  unnecessary  surplusage  and 
expense  of  a  power  of  attorney.  The  order  of  the  Court 
will  be  made  upon  the  demand  of  the  attorney,  and  will 
order  the  defendant  to  pay  the  plaintiff.  It  will  operate  as 
a  judgment  in  favour  of  the  plaintiff;  but  execution  will 
not  be  issuable  upon  it  by  the  attorney. 


Maule,  J. — I  am  of  the  same  opinion.  With  respect  to 
the  last  point,  it  seems  to  me  that  the  award  pursued  the 
usual  form,  and  that  that  form  is  a  very  convenient  one.  It 
would  be  wrong,  in  a  case  like  this,  to  hold  that  the  conve- 
nience and  safety  of  the  party  requires  a  power  of  attorney; 
and  the  practice  does  not  require  it. 

As  to  the  question  whether  the  award  can  be  enforced 

(a)  8  M.  &  W.  565  ;  S.  C.  I  Dowl.  23,  N.  S. 
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by  means  of  this  rule,  we  must  take  it  to  be  the  established  ^-  ^-^  ^ 
practice  that  a  rule  of  this  kind  will  be  granted  in  cases  — - — ' — 
m  which  the  Court  would  grant  an  attachment;  but  ^  t». 
whether  such  a  rule  may  be  granted  before  the  time  for 
setting  aside  the  award  has  expired,  or  whether  the  party 
must  wait  until  that  time  has  expired,  is  a  question  of 
some  importance.  I  think  that  the  cases  are  not  irre-^ 
concilable;  and  the  distinction  between  them  turns  upon 
this:  some  motions  upon  awards  are  strictly  in  arrest  of 
judgment;  some  are  in  the  nature  of  a  motion  in  arrest 
of  judgment;  others  are  more  in  the  nature  of  a  writ  of 
error.  Motion  in  arrest  of  judgment  must  be  made  within 
the  first  four  days  of  the  next  Term,— or,  more  properly 
speaking,  within  four  days  after  the  return  of  the  distringas, 
— and  until  the  time  has  expired  for  making  the  motion,  the 
plaintiff  is  not  entitled  to  judgment,  but  has  only  an  inchoate 
right  to  it  Therefore  it  has  been  properly  held>  that  an 
award  should  not  be  enforced  so  long  as  it  is  subject  to  such 
a  motion.  The  expression,  *^a  motion  in  arrest  of  judg- 
ment," describes  something  which  must  take  place  before 
the  judgment  has  commenced  to  exist  With  respect, 
however,  to  those  motions  which  are  in  the  nature  of  a  writ 
of  error,  it  cannot  be  said  that  the  successful  party  is  not 
entitled  to  judgment ;  and  when  he  is,  the  Court  never 
treats  the  probability  of  a  reversal  as  existing  at  alL  If  it  did^ 
then  it  would  have  to  treat  the  reversal  of  the  decision  of  the 
Exchequer  Chamber  as  a  probability;  and  a  person  could 
never  be  considered  as  entitled  to  judgment  until  it  was 
confirmed  by  the  House  of  Lords.  This  explains  the  case 
of  HobdeU  v.  Miller  {a\  where  I  am  reported  to  have 
said,  ^'  How  can  the  plaintiff  have  costs  taxed  before  it  is 
certain  that  he  can  sustain  the  award  ?"  That  seems  reason* 
able  enough.  Until  he  has  judgment,  why  should  he  have 
his  costs  taxed?  The  Court  may  give  judgment  against 
him  non  obstante  veredicto.    This  remark,  however,  is  not 

(a)  2  Scott,  N.  R.  163,  5. 
B  B   2 
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applicable  to  a  motion  in  the  nature  of  a  writ  of  eRor, 
because  in  that  case  the  successful  party  is  entitled  to  the 
judgment  of  the  Court,  and  is^  therefore,  enUtled  to  his 
costs,  notwithstanding  that  the  award  may  ultimately  be  set 
aside.  If  this  had  been  a  motion  to  set  aside  the  award  on 
the  ground  of  the  misconduct  of  the  arbitrator^  under  the 
9  &  10  Wm.  3,  c.  15,— which  does  not  authorise  jodgment 
being  entered  up, — it  must,  by  that  statute,  have  been  made 
within  a  certain  time,  viz.,  before  the  last  day  of  the  next 
Term  after  the  making  of  the  award.  The  first  section  (a) 
of  that  act  assumes  that  there  is  a  power  of  enforcing  it^ 
for  it  provides  that  its  enforcement  may  be  resisted  on  the 
ground  that  it  was  improperly  made. 

I  therefore  think,  that  where  an  award  can  be  set  aode 
only  on  motion  under  the  9  &  10  Wm.  3,  c.  15,  or^  in  the 
analogous  case,  where  the  parties,  pending  the  suit,  refer  the 
matter  in  dispute,  not  by  order  of  nisi  prius,  but  by  an  order 
of  reference, — as  such  a  motion  is  in  the  nature  <^  a  writ  of 
error,  a  motion  may  be  made  for  an  attachment,  or,  nnoe 
the  1  &  2  Vict  c.  110,  for  an  order  under  that  act,  to  per- 
form what  the  rule  of  Court  has  ordered,  although  the  time 
for  questioning  the  award  has  not  elapsed.  This  moUoo, 
therefore,  was  properly  made,  and  not  too  soon. 


Crbsswbll,  J.,  and  Talpourd,  J.,  concurred. 


Rule  absolute. 


(o)  That  section,  after  pro- 
viding that  merchants  and  others 
may  refer  their  disputes  to  arbi- 
tration,  and  make  the  submis- 
sion a  role  of  Court,  enacts»  that 
the  party  refusing  to  perform 
the  award  shall  be  subject  to 
the  penalties  of  a  contempt  of 
Court,  and  the  Court,  on  motion, 
shall  issue  process  accordingly; 
"  which    process    shall    not    be 


stopped  or  delayed  in  its  ezeco- 
tion,  by  any  order,  rule,  com- 
mand or  process  of  any  other 
Court,  either  of  law  or  equity, 
unless  it  shall  be  made  appear 
on  oath  to  such  Court,  that  the 
arbitrators  or  umpire  roisbehsTsd 
themselyes,  and  that  such  award, 
arbitration  or  umpirage  was  pro- 
cured by  corruption,  *or  other 
undue  means." 
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Reqima,  on  the  Prosecution  of  Hulse,  v.  Tollemache.     •^•"'«  3»  ^»  ^• 
[Bail  Court,     Coram  Wightman^  J."] 

tyLEASBF  moved  on   behalf  of  one  Hulse,  that  he  Th«  Coart 
should  be  sworn  to  certain   articles  against  Willbraham  f^hmJ^i 
Spencer  Tollemache,  Esq. ;  that  the  articles  should  be  read  »P^  *rticl« 
and  filed,  and  that  an  attachment  should  issue  against  where  the 

»,  „  ,  threat  of  ftir- 

1  Ollemacne*  tber  violence 

The  articles  stated  that  the  defendant,  a  magistrate  for  JJjJJ^n  the 
the  county  of  Chester,  in  April  last,  met  the  ezhibitant  in  exhiTntaiit 

.   .  writing  affun 

a  &rm  yard  near  to  ezhibitant's  house,  and  saying  to  him  to  a  member 
**  I  told  you  I  would  flog  you,**  committed  an  assault  upon  ^j^wj .  ,1. 
him  with  considerable  violence,  knocking  him  down  and  though  it  did 

»  o  jnQ/i  aopear 

Striking  him  while  on  the  ground  with  both  the  metal  stock  that  the  ex- 
and  lash  of  a  hunting  whip,  and  with  his  fist    He  then  said,  written  again, 
that  if  ever  the  exhibitant  wrote  again  to  his  (Tollemache's)  J^y^'Jli'^i 
sister-in-law  Miss  J.  T,  (with  whom  and  his  motber-in-Iaw  ofdobgio. 
ToUemache  resided),  he  would  flog  him  within  an  inch  of 
his  life.     The  articles  stated  that  in  consequence  of  the 
above  threats,  the  ezhibitant  went  in  fear  of  bodily  harm 
from  the  defendant     Previously  to  the  assault  in  question, 
the  ezhibitant  had  written  to  Mrs.  T.,  the  mother  of  Miss 
J.  T.,  stating  that  he  had  no  wish  to  insult  Mrs.  T.,  or  to 
trouble  her  with  letters ;  that  all  that  he  wished  was,  that 
her  daughter  should  make  up  her  mind  either  to  speak  to 
him,  or  to  cease  taking  any  notice  of  him ;  and  that  he  had 
felt  a  strong  attachment  for  her  for  five  years;  and  requesting 
Mrs.  T.  to  gprant  him  an  opportunity  of  speaking  to  her. 
The  articles  also  stated  that  the  ezhibitant  had  no  intention 
of  annoying  the  lady  in  question,  but  that  he  merely  wished 
to  ascertain  the  state  of  her  mind  towards  him.     An  appli- 
cation similar  to  the  present  had  been  made  to  justices  in 
the  neighbourhood,  and  refused. 
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-  articles  of  the  peace  to  be  exhibited  which  only  stated  an 

Regina 

e.  apprehension  of  bodily  harm  if  the  exhibitant  went  to  a 

ToLLBMACHE.  certain  place  to  which  he  had  a  right  to  go ;  holding  that 
the  defendant  had  no  right  to  hinder  the  exhibitant  from 
going  to  a  particular  place  by  threats  of  violence.  [Wight- 
man,  J. — Is  there  anything  to  shew  that  ^ce  the  occasioD 
in  question  the  defendant  has  acted  in  a  way  to  justify  a 
reasonable  apprehension  that  be  will  proceed  to  further 
violence.]  It  was  thought  improper  to  insert  any  othtf 
facts  than  those  upon  which  the  application  to  the  justices 
took  place.  [fFightmaUf  J. — I  think  you  may  shew  any 
facts  which  have  since  occurred  which  present  reasonaUe 
grounds  for  an  apprehension  of  further  violence.  Do  yoa 
shew  that  the  exhibitant  has  written  again?]  That  fiust 
does  not  appear. 
The  case  then  stood  over  till  the  following  day,  when 

Clecuhy  renewed  the  motion  upon  the  further  statement 
in  the  articles,  that  since  the  application  to  the  magistrates 
the  exhibitant  had  met  the  defendant  on  the  high  road  on 
horseback,  who  stopped,  and  looking  angrily  at  the  exhi- 
bitant, and  shaking  his  whip  at  him  in  a  threatening  way, 
said,  *^  Remember  what  I  said  to  you  T' 

WiGHTMAN,  J. — The  exhibitant  may  be  sworn,  and  the 
articles  filed,  and  I  will  consider  whether  I  wUl  order  an 
attachment  to  issue. 

On  the  succeeding  day, 

WioHTMAN,  J.,  directed  a  writ  of  attachment  to  issue, 
the  defendant  to  be  at  liberty  to  put  in  bail  in  the  country. 


Rule  accordin^y. 


(a)  1  L.,  M.  &  P.  619. 
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L.  M,  fr  P. 

1851. 


Callow  v.  Jenkinson.  Jum4. 

[In  the  Exchequer. 

Coram  Pollock,  C.  B.,  Alderson,  B.,  Piatt,  B.,  and 

Martin,  B.] 

t^  ASE.     The  first  count  of  the  declaration  alleged  that  Case  by  one 
the  plaintiff  and  defendant  were  attorneys  of  the  Court  Jl^^^'^st  mother 
of  Exchequer,  and  that  on  the  26th  of  May,  1846,  the  |!^''Jf^*J^^^^ 
defendant    falsely  and   fraudulently  represented    to    the  that  defendant 
plaintiff,  that  he  the  defendant  was  authorized  and  em-  by  J.  F.  to 
powered  by  and  on  behalf  of  one  J.  Fennell,  and  as  his  Sff^©  ^ring°" 
agent,  to  cause  to  be  commenced  an  action  of  assumpsit  in  *°  ^^^^  ^ 

^^       '  *^  attorney  of 

the  name  of  Fennell,  against  J.  Chapman  and  W.  H.  Burke,  J.  F.,  and 
in  the  Exchequer,  for  the  recovexy  of  32/.  8s.  6dL,  and  to  did  to  employ 
employ  plaintiff  as  attorney  for  Fennell,  to  bring  such  pSnti?wa8^^ 
action ;  by  means  of  which  false  representations,  the  plaintiff  compelled  to 
undertook  to  bring,  and  did  bring  such  action  in  the  name  action  and  pay 
of  Fennell,  against  Chapman  and  Burke,  and  acted  as  attor-  Sbaf  plaintiff 
ney  for  Fennell.     The  declaration  then  averred,  that  the  ""^^J^o 
defendant  was  not  so  authorized  and  empowered,  and  that  et  forma, 
the  plaintiff,  on  that  account,  was  compelled  to  abandon  that  plaintiff 's 
and  discontinue  the  action,  and  as  attorney  for  the  plaintiff,  ^  ^ctlon^u 
to  pay  to  the  defendants  14i  17*.  6d.,  being  their  costs  in  J^?^  ^^.  ^ 
the  action.     The  declaration  contained  four  other  counts  in  to  be  taxed  by 
the  same  form  as  the  first,  alleging  that  the  defendant  with  liberty  to 
falsely  asserted  that  he  was  authorized  to  employ  the  plain-  ^^^J^ 
tiff  in  other  actions,  by  different  plaintifis,  against  the  same  retainer;  that 
defendants ;  in  all  of  which,  the  plaintiff  was  compelled  to  allowed  192/.. 
discontinue,  and  pay  costs  to  the  defendants  respectively,      brought  ui 

action  against 
defendant  for  that  sum,  and  the  question  of  retainer  was  referred  to  Master  W.,  who  certified 
that  the  retainer  had  been  proved  to  the  amount  of  \20l,  and  that  plaintiff  signed  judgment 
for  that  amount.     The  replication  then  identified  the  action  in  respect  of  which  that  claim  was 
made,  with  that  mentioned  in  the  declaration. 

Held,  upon  demurrer,  that  the  replication  was  bad ;  the  finding  of  the  Master  being  no 
estoppel  to  the  defendant  in  the  present  action. 
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^tiT*/^*         Plea.     That  the  plaintiff  was  not  employed,  nor  did  the 

— —  plaintiff  act  as  such  attorney  in  the  said  actions  in  the  sud 

9.  declaration  mentioned,  or  any  or  either  of  them,  mode  et 

Replication.     That  the  defendant  ought  not  to  be  re- 
ceived to  plead  his  plea,  because  on  the  1 2th  of  Aogoit, 
1848^  an  order  was  made  by  Aldersan,  K,  that  the  plaintiff*i 
bill  of  fees,  chai^gcs  and  disbursements  in  the  actions  in 
the  declaration  mentioned,  which  had  been  delivered  to 
the  defendant,  A.  Oldershaw,  and  A.  Jenkinson,  should 
be  taxed,  and  that  the  defendant  might  dispute  the  re- 
tainer as  to  the  whole  or  any  part  of  such  bill:  that  the 
Master  taxed  the  bill,  and  allowed  192il  17 s,  5<L ;  and  tfait 
afterwards  the  plaintiff  brought  an  action  against  the  de- 
fendant, Oldershaw,  and  A.  Jenkinson,  for  that  sum,  tat 
the  purpose  of  determining  the  question  of  retainer.    The 
replication  then  set  out  the  declaration  and  pleadings  in 
that  action,  from  which  it  appeared  that  the  declaration  wai 
in  assumpsit  for  work  and  labour,  in  the  usual  form ;  that  the 
defendant  and  A.  Jenkinson,  paid  into  Court  12L  17s.  Id, 
alleging  that  the  plaintiff  had  sustained  no  damages  ultn; 
that  Oldershaw  suffered  judgment  by  default;  that  issue 
having  been  joined,  the  cause  came  on  for  trial  on  the 
17th  of  December,  1849,  when  the  record  was  by  consent 
withdrawn,  and  the  question  of  retainer  by  the  defendant  and 
Jenkinson,  was  referred  to  Master  Walker,  one  of  the  Masters 
of  the  Court  of  Exchequer,  who  afterwards  certified,  that 
the  retainer  by  Oldershaw,  the  defendant  and  A.  Jenkinson, 
had  been  proved  before  him,  to  the  amount  of  120il  1 5s.  lU, 
including  the  amount  paid  into  Court,  but  no  further.    The 
replication  then  alleged,  that  by  an  order  of  Alderson,  R, 
it  was  directed  that  the  matter  should  be  again  referred  to 
Master  Walker  to  tax  the  costs  of  the  action  and  reference, 
and  that  the  defendant  should  be  at  liberty  to  sign  judgment 
against  Oldershaw,  the  defendant  and  A.  Jenkinson,  toe 
the   balance,  after  deducting   the   sum   paid   into    Court, 
together  with  the  amount  of  the  costs  of  the  action  and 
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reference  when  taxed;  that  the  Master  taxed  the  coats  at     '^.^f ''• 

IS9L  5s.9  for  which  sum,  together  with  107i  18*.  lOi,  the  — r 

amount  of  such  balance,  making  in  all  247il  3*.  lOd.,  the  v. 

plaintiff  obtained  judgment  The  replication  then  identi- 
fied the  actions  in  respect  of  which  the  fees  were  incurred 
with  those  mentioned  in  the  declaration,  and  concluded 
with  a  verification  by  the  record,  and  the  usual  prayer  of 
judgment  in  case  of  estoppel 

Lush,  in  support  of  the  demurrer.  The  object  of  the 
replication  is  to  shew  an  estoppel;  but  it  fails  to  do  sa  In 
Jenkins  v.  Hutchinson  (a),  it  was  held  that  if  a  party  fiilsely 
assumes  to  act  as  agent,  he  cannot  be  treated  as  a  principal, 
but  must  be  sued  for  so  fidsely  assuming  to  act.  The 
effect  of  the  replication  in  the  present  case  is,  not  to  allege, 
by  way  of  estoppel,  that  the  defendant  acting  as  an  agent, 
though  unauthorized,  employed  the  plaintiff  as  an  attorney, 
but  that  in  a  former  action  the  Master  decided  that  the 
defendant,  as  principal,  employed  the  plaintiff  and  others. 
Further,  a  judgment,  in  order  to  operate  as  an  estoppel, 
roust  be  upon  the  identical  subject-matter  of  dispute.  The 
Master  decided  upon  the  retainer  as  to  parts  only  of  the 
claim,  therefore  the  decision  was  not  ad  idem  with  the 
present  question.     The  Court  called  on, 

Baddeley  contra.  The  replication  sufficiently  shews  an 
estoppel.  The  plea  put  in  issue  the  fact  of  the  employ- 
ment of  the  plaintiff  by  the  defendant  only,  and  not  the 
motive  or  the  manner  of  such  employment,  whether  as 
agent  or  principal  In  Powell  v.  Bradbury  (i),  which  was 
an  action  for  the  wrongfiil  dismissal  of  a  servant,  it  was  held 
that  a  plea,  that  the  defendant  did  not  wrongfiiUy,  or  without 
reasonable  or  probable  cause,  dismiss  the  plaintiff,  put  in 
issue  the  fact  of  the  dismissal  only,  and  that  affirmative  evi- 


(a)  Trin.  Term,  1849*  cited  from  18  Law  Journ.,  Q.  B.  274. 
(6)  7  C.  B.  201. 


406  CA8BS  OM  ponm  or  pmAcriCB,  &c. 

rdamt  It     dence  was  not  admurible  under  that  idea,  to  shew  a  jt 

— -; ' —  tion  of  the  dismiBsaL     So  inHalifaxT.  C^a9nber»(a\  vrhat 

w.  the  plaintifis  alleged,  in  the  declantioD,  thai  the  defend* 

iNUMioir.    ^^^  ^^^  ^^^  tenants^  and  were  sued  fi>r  not  managing  a 

farm  according  to  the  custom  of  the  country,  the  defendants 
haying  pleaded  that  they  were  not  tenants^  modo  et  fimna, 
it  was  held  that  the  plea  only  put  in  issue  the  fiict  of  the 
tenancy,  and  not  the  holding  subject  to  a  duty  to  cultivate 
according  to  the  custom  of  the  country.  So,  in  the  present 
case,  the  plea  denies  only  the  &ct  of  the  employment,  and 
upon  that  the  Master  adjudicated.  An  estoppel  is  good 
where  any  matter  is  shewn  to  be  res  judicata^  abd  it  is  suffi- 
cient if  it  be  good  to  a  common  intent;  BrtK  Abr.  tit 
Estoppel^  pL  90.  {Martin^  B. — An  estoppel  must  be  re- 
ciprocal, so  as  to  bind  both  parties;  that  is  laid  down  in 
Co.  LitL  352  a,  and  in  Com.  Dig.  tit.  ^'EstoppelT  (B> 
If  the  decision  of  the  Master  had  been  in  fiivour  of  the 
defendant,  that  would  not  have  bound  the  plaintiff] 

The  Court  here  intimated  that  the  plaintiff  might  amend, 
otherwise 

Judgment  for  the  Defendant 

(a)  4  M.  &  W.  662 ;  S.  C.  7  Dowl.  342. 
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Janes  v.  Whxtbread  and  Others. 

[In  the  Common  Pleas. 

Coram  Jervis,  C.  X,  Mauk,  J.,  Cresswell,  J,,  and 

Talfaurd,  J.] 

X  HIS  was  an  interpleader  issue,  directed  by  order  of  Wight'  xhe  general 
wMin,  J.,  to  try  whether  certain  goods,  seized  by  the  sheriff  1^],%  ,^\^^'*'^ 
of  Bedfordshire,  were  the  property  of  the  plaintiff.     At  the  igMnst  evi- 
trial  at  the  second  sittings  in  last  Term,  before  Maule^  J.,  a  trial  is  granted 
verdict  was  found  for  the  plaintiff,  leave  being  reserved  to  ment^of  cSu, 
the  defendants  to  move  to  enter  the  verdict  for  them,  or  for  fPP^***  ^ 

issues  under 

a  nonsuit*     A  rule  nisi  having  been  obtained  accordingly  the  Inter. 
in  the  last  Term,  and  also  for  a  new  trial,  on  the  ground  '''*^'  ^"^ 
that  the  verdict  was   against  evidence;   the   Court  dis- 
chaiged  the  former  part  of  the  rule,  but  made  it  absolute 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence. 

M.  Chambers  and  Honymany  for  the  defendants,  asked 
that  the  rule  should  be  made  absolute,  without  costs ;  con- 
tending that  in  cases  of  interpleader  all  the  costs  are  in 
the  discretion  of  the  Judge  who  made  the  interpleader 
order.  [Hood  v.  Bradbury  (a) 'y  CHUingham  v.  Stuart  (by 
and  Tyson  v.  WilKs  (c\  were  mentioned  as  authorities  in 
support  of  that  view.] 

(a)  6  M.  &  G.  981 ;  S.  C.  7  gether  a  fabrication,  and  that  his 

Scott»  N.  R.  981 .  witnesses  had  been  guilty  of  per- 

(6)  C.  P.,  Mich.  Term,  1849;  jnry;  and  it  ordered  that  the 
not  reported.  In  that  case  the  question  of  costs  should  be  re- 
plaintiff  obtained  a  verdict,  but  served. 

the  Court  granted  a  new  trial  (c)  Q.  B.,  Easter  Term,  1851 ; 

upon  affidavits  tending  to  shew  not  reported, 
that  the  plaintiff's  case  was  alto- 


408 

Vohumt  If, 
1851. 

Janei 

Whitbebad 
andOtbtn. 


CASES  ON   POINTS  OP   PRACTICE,    &C. 

MUkr,  Seijt)  and  R.  B.  MiUer,  contra. 

JBRViSy  C.  J. — The  question  is,  apon  what  terms  the  ru 
is  to  be  made  absolute.  It  is  suggested,  that  the  genei 
rule  which  imposes  upon  the  unsuccessful  party  the  costs 
the  first  trial,  where  it  is  set  aside  on  the  ground  that  tl 
verdict  was  against  evidence,  does  not  apply  to  interplead 
issues ;  and  GilHngham  v.  Stuart  (a)  was  mentioned  as 
authority  for  that  view.  It  does  not,  however,  appear 
me  to  be  sa  There  the  question,  whether  the  plaintiff  ^ 
entitled  to  the  costs  of  the  first  trial,  would  depend  up 
whether  he  had  on  that  occasion  brought  forward  peijur 
witnesses.  Here  if  the  first  verdict  was  wron^  it  was  owi 
to  the  mistake  of  the  jury,  and  the  plaintiff  would  be  en 
tied  to  the  costs  of  the  first  trial ;  but  if  the  verdict  v 
wrong  in  the  former  case,  he  would  not.  That  ca 
therefore,  is  not  an  authority  here.  This  is  a  case  in  whi 
an  erroneous  verdict  was  given  by  the  miscarriage  of  t 
jury,  and  not  by  the  fault  of  the  party  who  opposed  it ;  a 
I  therefore  think,  that  the  rule  for  a  new  trial  should 
made  absolute  only  on  payment  of  costs. 


Maule,  J. — I  see  nothing  to  take  the  case  out  of  ti 
general  rule,  that  where  a  new  trial  is  granted  on  the  groni 
of  the  verdict  being  against  evidence,  the  unsuccessful  par 
pays  the  costs.  That  rule,  I  think,  applies  to  interplead 
issues  as  well  as  to  other  cases. 

Crssswbll,  J.,  and  Talfourd,  J.,  concurred. 

Rule  aocordingly. 


(a)  See  tmte,  p.  407,  n.  (6). 
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RicHABDeoN  V.  Thb  South  Eastern  Railway  Company,      juna  10. 

[In  the  Common  Pleaa. 


Coram  JerviSf  C  J.,  Maule,  J^  Creawett,  Xf  and 

Talfaurd,  JJ] 

X  HE  declaration  stated,  that  after  the  passing  of  the  Lands^  Wbere  a  nil- 
and  the  Companies  Clauses  Consolidation  Acts,  (8  &  9  Vict  taSe^CT"^ 
cc.  16  and  18),  and  the  9  &  10  Vict  c.  cccv.,  (**  An  Act  to  ^^g^^i^ 
enable  the  South  Eastern  Railway  Company  to  make  a  Rail-  faction  to  the 
way  from  the  London  and  Greenvrich  Railway  to  Woolwich  upon  notice 
and  Gravesend")^  the  plaintiff  was  seised  of  the  inheritance  in  JSSdcMhe****'' 
fee  simple  in  possession  of  an  estate  in  Marshall's  Grove,  ^^  "T^ 
Woolwich,  in  the  county  of  Kent,  and  adjoining  the  south  side  Vict  c  is, 
of  the  railway  authorized  to  be  constructed,  and  constructed  of  hu  claim, 
by  the  defendants  under  and  by  virtue  of  the  last  mentioned  ^"^^^Si 
act,  consisting  of  nine  messuages,  &a     The  declaration  ^"^JJfT'^ 
then  alleged  that  the  said  estate  had   been  injuriously  inry,  tiioyar* 
affected  by  the  construction  of  the  railway,  and  by  its  inter-  ^i  ^  ^Jff 
section  and  obstruction  of  the  approaches  to  the  messuages ;  ^  ^®  inqnirj. 
that  before  giving  the  after  mentioned  notice,  to  wit,  on  the 
1st  of  January,  1849,  the  defendants  took  possession  and  used 
for  the  purposes  of  their  railway,  a  piece  of  ground  adjoining 
one  of  the  messuages,  by  means  whereof  the  plaintiff  was 
further  damaged ;  that  by  means  of  the  premises  he  had 
sustained  a  loss,  and  was  entitled  to  compensation  in  respect 
thereof  to  an  amount  exceeding  50/1,  to  wit,  1000/1 ;  that 
being  desirous  of  having  the  question  of  compensation 
settled  by  a  jury,  he  gave,  on  the  9th  of  March,  1850,  a 
notice  in  writing  to  the  defendants,  stating  the  nature  of 
his  interest  in  the  hereditaments,  that  he  claimed  1000/1 
for  compensation,  and  that  he  desired  to  have  the  question 
settled  by  a  jury,  unless  the  defendants  would  pay  him  the 
amount  he  claimed,  or  enter  into  an  agreement,  within  the 
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Fohmt  J  J.     time  limited  by  the  act,  to  do  so ;  that  the  defendants  on 

1851. 

the  20th  of  March^  1850^  gave  plaintiflpa  notice  in  writing^ 


Rich  a  kdbomt 

9.  which,  after  reciting  plaintiflTs  notice,  stated  an  offer  to  pay 

Eastern  ^^''  ^^  satisfaction  of  the  injury  and  damage  for  which  the 
Railway  Co.  plaintiff  claimed  1000/1 ;  that  they  did  not  pay  the  amount 
of  compensation  claimed,  nor  enter  into  a  written  agreemeot 
for  that  purpose ;  that  the  defendants^  within  twenty-one 
days  from  the  receipt  of  plaintiff's  notice,  to  wit,  on  the 
28th  of  March,  1850,  issued  their  warrant  to  the  sheriff  of 
Kent  to  summon  a  jury;  that  on  the  24th  of  April,  an 
inquisition  was  taken  accordingly  before  Matthew  Bell, 
Esq.,  then  being  sheriff,  &c.,  by  T.  R.  C*,  &c.,  twelve 
honest,  &&,  and  drawn  pursuant  to  the  provisions  of 
the  statute,  &c. ;  that  the  parties  appeared,  and  the  jury 
found  that  plaintiff  had  sustained  damages  to  the  amount 
of  215/.  by  means  of  the  several  matters  mentioned  in  hii 
notice ;  that  the  sheriff  gave  judgment  for  that  aum,  &&, 
and  signed  the  verdict  and  judgment,  which  were  afketwaidi 
deposited  with  the  clerk  of  the  peace,  and  were  then  among 
the  records  of  the  quarter  sessions,  &c.  That  the  said  sum 
of  2152.  was  greater  than  the  said  sum  of  60il;  by  reason 
whereof  the  defendants  became  and  were  liable  to  pay  the 
plaintiff  the  costs  of  the  said  inquiry.  That  afterwards,  to 
wit,  on,  &c.,  the  plaintiff's  costs  of  the  inquiry  were  settled 
by  Richard  Goodrich,  one  of  the  Masters  of  the  Queen's 
Bench,  at  243iL  Is.  ScL;  of  all  which  the  defendants  had 
notice.  Averment,  that  an  action  had  accrued  to  the 
plaintiff  to  demand  the  215/1,  and  also  the  243L  Is.  3dl, 
amounting  together  to  458/1  ls»  3dl,  &c. 

The  defendants  paid  215/1,  the  amount  of  the  verdict, 
into  Court;    and  as  to  the  residue  of  the   declaration, 
demurred  generally. 
Joinder  in  demurrer. 

Channell,  Serjt.,  in  support  of  the  demurrer.  The  de^ 
fendants  are  not  liable  to  pay  the  costs  of  the  inquiry.  The 
8  &  9  Vict  c.  18,  contains  a  series  of  provisions,  from  the 
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16th  to  the  18th  section^  ^^  with  respect  to  the  purchase  and     L.  M.^  F. 

taking  of  lands  otherwise  than  by  agreement}"  by  railway — 

companies.     The  68th  section  {a\ — which,  as  stated  by  ». 

Lord  Cottenham,  in  The  London  and  North  Western  Bailway  b^otebn 
Company  v.  Smith  (J),  was  introduced  into  the  act  for  the  l^^^^wAt  Co, 
purpose  of  avoiding  the  necessity  of  resorting  to  a  manda- 
mus,— provides  for  the  case  of  a  company  taking  or  injuri- 
ously affecting  lands  without  making  any  satisfaction ;  and 
empowers  the  land  owner,  in  that  case,  to  give  the  com- 
pany notice  of  the  amount  of  compensation  which  he  claims, 
and  of  his  desire  to  have  the  amouat  settled  by  arbitration 


(a)  Which  enacts,  "  if  any 
party  shall  be  entitled  to  any 
compensation  in  respect  of  any 
lands,  or  of  any  interest  therein, 
which  shall  have  been  taken  for 
or  injuriously  affected  by  the 
execution  of  the  works,  and  for 
which  the  promoters  of  the  under- 
taking shall  not  have  made  satis- 
faction under  the  provisions  of 
this  or  the  special  act,  or  any  act 
incorporated  therewith,  and  if  the 
compensation  claimed  in  such 
case  shall  exceed  the  sum  of  fifty 
pounds,  such  party  may  have  the 
same  settled  either  by  arbitration 
or  by  the  verdict  of  a  jury,  as  he 
shall  think  fit ;  and  if  such  party 
desire  to  have  the  same  settled 
by  arbitration,  it  shall  be  lawful 
for  him  to  give  notice  in  writing 
to  the  promoters  of  the  under- 
taking of  such  his  desire,  stating 
in  such  notice  the  nature  of  the 
interest  in  such  lands  in  respect 
of  which  he  claims  compensation, 
and  the  amount  of  the  compen- 
sation so  claimed  therein  ;  and 
unless  the  promoters  of  the  un- 
dertaking be  willing  to  pay  the 
amount  of  compensation  so 
claimed,  and  shaU  enter  into  a 


written  agreement  for  that  pur- 
pose within  twenty-one  days  after 
the  receipt  of  any  such  notice 
from  any  party  so  entitled,  the 
same  shall  be  settled  by  arbitra- 
tion in  the  manner  herein  pro- 
vided ;  or  if  the  party  so  entitled 
as  aforesaid  desire  to  have  such 
question  of  compensation  settled 
by  jury,  it  shall  be  lawful  for  him 
to  give  notice  in  writing  of  such 
his  desire  to  the  promoters  of  the 
undertaking,  stating  such  par- 
ticulars as  aforesaid,  and  unless 
the  promoters  of  the  undertaking 
be  willing  to  pay  the  amount  of 
compensation  so  claimed,  and 
enter  into  a  written  agreement 
for  that  purpose,  they  shalU 
within  twenty-one  days  after  the 
receipt  of  such  notice,  issue  their 
warrant  to  the  sheriff  to  summon 
a  jury  for  settling  the  same  in 
the  manner  herein  provided,  and 
in  default  thereof  they  shall  be 
liable  to  pay  to  the  party  so  en- 
titled as  aforesaid  the  amount  of 
compensation  so  claimed,  and 
the  same  may  be  recovered  by 
him,  with  costs,  by  action  in  any 
of  the  superior  Courts." 
(b)  1  Macn.  &  Gord.  216^ 
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^^*      or  a  jury>  If  the  company  refuse  to  pay  the  som  demanded. 
— —  But  it  makes  no  provision  for  costs,  except  in  the  case  of 

RiCHAaDSON  .       . 

9,  the  company's  default  in  issuing  their  wairant  to  sammon  a 

EAjnRN  J^'  I^  ^^^^  ^  contended,  that  the  eariier  sections  are 
RAiLWATCa  incorporated  with  the  68th,  and  that  the  plaintiff  is  conse- 
quently entitled  to  his  costs  under  the  SlsL  But  it  it 
submitted,  that  those  sections  only  apply  where  the  com- 
pany have  taken  the  initiative  in  the  proceeding.  Ihe 
18th  section  provides,  that  where  the  promoters  of  the 
undertaking  require  lands,  they  shall  g^ve  notice  thereof 
to  the  owner,  stating  the  particulars  of  the  lands  ao  re- 
quired, and  their  desire  to  treat  for  the  purchaae,  &a; 
and  the  subsequent  sections  provide  for  the  settlement 
of  the  compensation  in  such  case,  by  arbitration,  or  by 
a  jury.  The  38th  section,  which  requires  the  promo- 
ters to  give  ten  days'  notice  to  the  land  owner^  of  their 
intention  to  issue  a  warrant  for  summoning  a  jury,  obvioudy 
refers  to  the  case  where  they  take  the  initiative  in  the 
inquiry.  The  39th  section,  also, — which  provides  for  issuing 
the  warrant  to  the  sheriff,  *Mn  every  case  in  which  anyradk 
question  of  disputed  compensation  shall  be  required  to  be 
determined  by  the  verdict  of  a  jury," — and  the  49th,  which 
requires  a  separate  assessment  of  damages,  '*  where  sudi 
inquiry  shall  relate''  to  the  value  of  the  lands  purchased, 
and  also  to  the  damage  done  to  the  lands  held  therewith,— 
shew  that  they  refer  only  to  cases  where  the  company,  and 
not  the  plaintiff,  has  been  the  actor.  The  same  observatioD 
applies  to  sect  50;  and  also  to  sect.  51,  which  directs 
how  the  costs  are  to  be  borne  **in  every  such  inquiry." 
[Mauk,  J. — The  68th  section  gives  the  claimant  the  option 
of  having  the  compensation  settled  by  arbitration,  or  by  a 
jury.  But  before  the  promoter  issue  their  warrant  for 
summoning  the  jury,  they  must  give  the  claimant  notice  of 
their  intention  to  do  so,  and  they  must  mention  in  that 
notice,  how  much  they  are  willing  to  give  for  the  lands  and 
the  damage.  If  they  do  not  mention  any  sum,  they  must 
be  taken  as  saying  that  they  are  not  willing  to  give  anything, 
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and  if  a  verdict  be  given  for  anything^  however  small^  more     ^\^rf  ^' 
18  recovered  than  was  offered. — and  then  the  costs  must  be  "Z 

Richardson 

paid  by  the  promoters.]    The  only  section  which  requires  «. 

that  notice  should  be  given,  and  an  offer  made,  is  the  38th;      Eastkbn 

but  the  Court  of  Queen's  Bench  held,  in  RaUstone  v.  The  ^»^^^^  ^o. 

Yorkf  NetDcastle,  and  Berwick  Raihoay  Company  (a),  that 

the  promoters  are  not  bound  to  give  notice  under  the  38th 

section,  in  a  case  where  they  have  already  taken  possession^ 

and  the  proceeding  falls  within  the  provisions  of  the  68th 

section.     [Jervis,  C.  J.-^The  observations,  however,  of  my 

Brother  Coleridge^  are  very  strong  (i).]     It  is  possible  that 

the  Legislature  intended  to  give  costs  in  one  case^  and  not 

in  the  other. 

BtiUy  oontriL  If  the  aiguibent  of  the  other  dide  is  to 
prevail,  manifest  injustice  must  result ;  for  railway  compa- 
nies, instead  of  taking  the  steps  which  the  act  directs  them 
to  adopt  in  the  case  of  ''their  purchase  and  taking  of 
lands  otherwise  than  by  agreement,**  will  enter  upon  the 
lands  they  require  without  giving  any  notice,  and  by  thus 
throwing  upon  the  landowners  the  initiative  of  the  pro- 
ceedings for  settling  compensation,  will  avoid  paying  the 
costs  to  which  they  would  be  liable  if  they  proceeded 
as  the  act  requires  them^  The  landowner,  also,  will  find 
himself  compelled  to  give  up  his  land  for  less  than  its  value; 
or  to  run  the  risk,  as  in  this  case,  of  having  to  pay  more  for 
the  expense  of  estimating  its  worth,  than  the  worth  itsel£ 
But  the  Legislature  did  not  intend,  and  has  not  effected 
such  injustice.  The  68th  section  incorporates  the  preced- 
ing sections;  it  cannot  work  without  them.  The  fallacy 
of  the  contrary  aigument  lies  in  assuming  that  the  com- 
pany do  not  take  the  initiative  under  that  section,  as  well 
as  under  the  earlier  provisions  of  the  act.  If  they  do  not 
choose  to  treat  with  the  landowner,  but  take  his  land 
without  notice,  the  latter  must,  under  the  68th  section^ 

(«}  Q.  B.»  Trin.  Term,  1850»  cited  from  19  Law  Joum.,  Q.  B.  464. 

(6)  Page  468. 

VOL.    II.  r   F  is.    M.   &   P* 
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VoiumM  IL     give  them  notice  of  his  desire  to  have  the  amount  of  com- 
pensation settled^  and  of  the  amount  which  he  cbiinia ;  bat 


RiCHAEIMON 

o.  all  the  steps  necessary  for  proceeding  to  settle  the  amoont 

EAflTEaif  ^^  compensation,  must,  in  that  case  as  well  as  in  ereij 
Bailway  Co.  other,  be  taken  by  the  company.  If  they  do  not  pay  or 
agree  to  pay  the  compensation  demanded,  the  same  aectiaa 
requires  that  it  shall  be  settled  by  arbitration  ^in  the  nunmer 
herein  provided;"  or,  if  the  claimant  prefers  a  jury,  diit 
the  company  shall  issue  their  warrant  for  that  porpoae  ^  in 
the  manner  herein  provided."  The  5 1  st  section  pro^des  fo 
the  costs  of  ^^  every  such  inquiry,"  that  is,  of  the  inqoiiy 
previonsly  mentioned;  but  the  previously  mentioned  in* 
quiry  is  *^  any  inquiry  of  disputed  compensation,**  as  appean 
from  sect.  38.  [^Corrigal  v.  The  London  and  SlaekwaB 
Railway  Company  (a\  and  Reg.  v.  The  London  and  Blaekr 
wall  Railway  Company  (i),  were  referred  to.] 

ChanneUy  Seijt,  in  reply.  The  words  *^in  the  manner 
herein  provided,"  refer  merely  to  the  procedure  pirevioody 
pointed  out  for  putting  the  question  of  compensation  in 
course  of  settlement  by  an  arbitrator  or  a  juiy,  but  have  no 
reference  to  the  question  of  costs. 

Jervis,  C.  J. — The  plaintiflP,  by  his  declaration  in  this 
case,  claims  two  sums  of  money ;  one  for  the  amount  of 
compensation  awarded  to  him  by  the  juiy  in  respect  of 
land  which  was  injuriously  affected  by  the  defendants  in 
the  execution  of  their  works;  the  other,  for  the  costs  of  the 
inquiry  which  was  held  for  ascertaining  the  amount  of  com- 
pensation and  damages :  the  declaration  alleging^  that  the 
amount  of  the  damages  assessed  was  larger  than  the  amount 
tendered.  As  to  the  first  sum,  the  defendants  hare  paid 
the  amount  into  Court;  as  to  the  second,  they  have  demur- 
red to  the  declaration,  contending  that  the  plaintiff  is  not 
entitled  to  the  costs  of  the  inquiry. 

(a)  5  M.  &  G.  219 :  S.  C.  2  Dowl.  851,  N.  S. ;  6  Scott,  N.  R.  241. 
(6)  3  D.  &  L.  399. 
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Upon  consideration,  I  am  of  opinion,  that  the  plaintiff  is     ^'  ^-  fr  ^• 
entitled  to  those  costs  under  the  act  of  Parliament,  and, 


,  .  ,    .         /.  Ti»      RICHARD8OM 

therefore,  that  our  judgment  should  be  in  his  favour.     If  9. 

the  defendants  had,  in  this  case,  initiated  the  proceedings,  Easte&k 
and  instead  of  taking  the  law  into  their  own  hands,  and  ^^iLWAirOo. 
entering  upon  the  lands  and  injuriously  affecting  them 
without  inquiry,  had  given  notice  under  the  act,  they  would 
have  had  to  pay  the  costs.  It  is  also  quite  plain,  that  if  the 
claimant  had  claimed  a  larger  sum  than  the  lands  were 
worth,  but  the  defendants  had  omitted  to  issue  their  warrant 
within  twenty-one  days  after  the  receipt  of  the  claimant's 
notice,  they  would  have  to  pay  the  costs  under  sect.  68. 
There  are  two  cases,  therefore, — in  one  of  which  they 
would  have  acted  in  strict  conformity  with  the  act,  and  in 
the  other,  the  claimant  would  have  obtained  the  largest  sum 
at  which  he  estimated  his  compensation, — where  they  would 
clearly  have  been  liable  to  pay  the  costs;  and  it  would  be 
strange,  if  in  a  third  case,  where  they  held  the  claimant  at  de- 
fiance, and,  after  issuing  their  warrant,  the  claimant  recovered 
a  larger  sum  than  they  had  ofiered,  they  should  not  have  to 
pay  the  costs  also.  Of  course,  if  it  had  been  a  casus  omissus, 
and  the  Legislature  had  clearly  made  no  provision  to  meet 
it,  that  consequence  would  necessarily  follow :  and,  however 
unjust  it  might  be,  we  should  not  have  been  able  to  help 
the  claimant  But  if  that  consequence  is  unjust,  and  it  is 
absurd  to  suppose  that  the  Legislature  has  made  no  pro- 
vision for  what  was  manifestly  in  its  contemplation,  the 
Court  vnll  endeavour  so  to  construe  the  words  of  the 
statute, — if  they  are  open  to  such  a  construction, — as  to 
avoid  the  absurdity,  and  so  prevent  the  manifest  injustice, 
which  must  otherwise  arise.  Now,  I  think  that  the  words 
of  the  act  are  quite  open  to  such  a  construction.  The  words 
**  in  the  manner  herein  provided,*'  in  the  68th  section,  may, 
or  may  not  be  words  of  reference;  but,  I  think  that,  to  avoid 
great  injustice,  they  may  be  held  to  incorporate  all  the  pro- 
visions relative  to  the  settlement  of  disputed  compensation, 

F  F  2 
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Voium*  //.      80  that  they  shall  apply  in  the  same  way  as  where  the  c 
— —  pany  arc  the  i>artie8  taking  the  initiative.     Il  is  plain 

Richardson      ,     V,^  ,  ,    «*v  t  •  i  ^    *  _*:- 

p.  the  38th  and  39th  sections  apply,  not   to  any  paitu 

Eaotmn  W'ses,  but  to  all  cases  of  disputed  compensation  (a>  1 
Railway Ca  the  question  is,  whether  the  general  wcmls,  "any  cas 
disputed  compensation,^  are  to  be  limited  to  the  subaeq' 
wonis,  ^Mands  sought  to  be  purchased,*"  and  "damt^  t 
sustained.**  It  is  doing  far  less  violence  to  the  wc 
to  hold  that  the  words  ''any  case  of  disputed  compe 
tion**  apply  to  every  case,  than  it  would  be  to  limit  I 
words  as  applicable  to  damage  only  which  should 
prospectively  sustained. 

I  feel  that  this  view  of  the  case  conflicts,  to  a  cei 
extent,  with  the  decision  of  the  Court  of  Queen's  Be 
But  it  must  be  observed,  that  that  was  not  the  unanin 
decision  of  the  Court;  and  I  think  that  the  observatioi] 
my  Brother  Coleridge^  shewing  the  many  inconveniei 
which  must  result  from  the  view  there  adopted^  are  ■ 
cogent  There  is  no  reason  why  the  claimant,  when 
sets  the  company  in  motion,  should  not  have  a  spi 
jury ;  and  yet  he  cannot  have  it,  unless  he  can  find 
by  intuition  beforehand,  that  the  company  are  goinj 
issue  their  warrant  {b).    That  clearly  shews  that  the  nol 


(a)  The  38th  section  enftcts, 
that  before  the  promoters  of  the 
andertaking  issue  their  warrant 
for  a  jury  "  for  settling  any  case 
of  disputed  compensation,"  they 
shall  give  ten  days'  notice  to  the 
other  party  of  their  intention  to 
do  so,  and  in  that  notice  shall 
also  state  what  sum  they  are  will- 
ing to  give  for  the  interest  in 
such  lands  sought  to  be  purchased 
by  them  from  such  party,  and  for 
the  damage  to  be  sustained  by 
him  by  the  execution  of  the 
works. 


The  39th  section  enacts, 
**  in  every  case  in  which  any 
question  of  disputed  compi 
tion  shall  be  required  to  be  d 
mined  by  the  verdict  of  a  ji 
the  promoters  shall  issue  a 
rant  to  the  sheriflT,  &c. 

(6)  Sect.  54  enacts,  that  ei 
party  may  have  a  special  jui 
they  desire  it,  "  provided 
notice  of  such  desire,  if  coi 
from  the  other  party,  be  give 
the  promoters  of  the  underta 
before  they  have  issued  i 
warrant  to  the  eheriflT,"  &c. 
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if  required  for  any  purpoee,  is  required  in  such  a  case.     It  ^-  ^«  *"  ^^ 

seems  absolutely  necessary,  in  order  to  effectuate  the  inten- • — 

tion  of  the  L^islature,  that  we  should  give  to  the  words  of  v. 

the  act,  the  liberal  construction  I  have  put  upon  them;  Eastbbm 

and  I   think   they  are   capable  of  such  construction.     I  Railway  <5a 
am,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  tp 
our  judgment. 

Maule,  J, — I  am  of  the  same  opinion.  This  act  provides 
a  number  of  general  regulations,  which  are  to  apply  to  all 
cases  to  which  they  are  applicable,  in  respect  of  railways 
which  may  be  incorporated  or  established  by  virtue  of  acts 
of  Parliament  passed  subsequently ;  and  those  clauses  are 
by  way  of  general  supplement  to  the  clauses  contained  in 
the  private  acts,  which  may  afterwards  be  passed  on  the 
subject  of  particular  railways.  With  respect  to  the  proce^ 
dure,  there  are  certain  rules,  which  are  expressed  in  general 
terms,  and  which  are  made  to  apply  to  all  cases  of  railways 
which  are  to  be  subject  to  acts  passed  af^r  the  8  &  9  Vict. 
c  18.  There  are  a  considerable  number  of  sections  which 
apply  to  the  settlement  of  disputed  claims,  whether  by 
arbitration,  or  by  the  assessment  of  a  jury.  These  are,  as 
pointed  out  by  Mr.  Butt^  couched  in  general  terms,  not 
restricting  them  to  particular  cases,  but  extending  them  tp 
all  cases,  whether  of  arbitration,  or  of  assessment  by  a  jury. 
Among  those  sections  is  the  38th.  That  is  a  provision, 
that  before  the  promoters  of  the  undertaking, — which  means, 
according  to  the  interpretation  clause  (a),  *Uhe  parties, 
whether  company,"  &c.,  *'by  the  special  act,  empowered 
to  execute  such  works  or  undertaking," — shall  issue  their 
warrant  for  summoning  a  jury,  to  assess  damages,  in  any  cas^ 
of  disputed  compensation, — which  means,  aiiy  case  in  which, 
under  either  any  subsequent  act,  or  by  this  act,  disputed 
compensation  may  be  required  to  be  settled  by  a  jury  to  be 
summoned  under  the  warrant  of  the  promoters, — they  shall 

(a)  Sect*  2. 
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Voimme  IL     gjye  ten  days' notice  of  their  intention  to  issae  their  warm 
Then  the  68th  section  provides,  that  in  certain 


Richardson 

9.  that  is,  when  the  claimant  shall  claim  cnmpenaation  1 

EAtTsiif  dsmages  already  sustained,  or  lands  already  taken  <»"  m 
Railway  Co.  rfously  affected  by  the  act,  in  every  such  case  he  may 
he  wishes  it,  have  his  claim  settled  by  a  jury,  and  then  I 
promoters  shall  issue  their  warrant.  The  36th  aecti 
without  referring  to  any  other,  comprehends  that  ca 
for  it  comprehends  the  cases  in  which  the  promol 
of  the  undertaking  shall  issue  their  warrant  for  summon 
a  jury  for  settling  disputed  cases  of  compensation, 
may  be  that  this  case  arises  under  the  68th  section,  just 
it  might  have  arisen  under  any  subsequently  passed  i 
This,  being  a  case  of  that  description,  is  comprehenc 
within  the  words,  "all  cases'* (a),  in  the  38th  section.  A 
I  conceive  it  is  within  that  section,  without  the  assistaDcc 
any  such  words,  as  "  in  the  manner  herein  provided,"  wh 
are  found  in  the  68th;  for  the  38th  section,  in  express  ten 
provides,  that  in  all  cases  of  compensation  to  be  settled 
a  jury,  the  promoters  of  the  undertaking  shall  issue  th 
warrant;  and  this  is  certainly  one  of  such  cases.  It  vrould 
merely  an  expansion  of  that  expression,  "  all  cases'*  (a),  ] 
altering  its  meaning  to  say,  that  in  all  cases  hereinafter 
hereinbefore  mentioned,  or  to  be  mentioned  in  any  qpec 
act  for  establishing  a  railway  company,  ten  days'  notice  sL 
be  given,  and  the  notice  shall  contain  an  offer  of  compi 
sation.  I  think,  therefore,  that  without  the  assistance  of  th< 
words,  the  38th  section  is,  in  effect,  incorporated  in  the  68 
But  under  the  68th  section,  which  enacts,  that  '^  if  i 
party  shall  be  entitled  to  any  compensation  in  respect 
any  lands,  or  of  any  interest  therein,  which  shall  have  be 
taken"  "  or  injuriously  affected,"  a  person  may  claim  co 
pcnsation  not  only  for  having  his  land  injuriously  a£RBCt 
but  also  the  price  or  value  of  the  land  taken.  That  mal 
the  notice  in  the  38th  section  strictly  applicable ;  for  i 

{a)  The  words  in  that  section  are  "  any  cuic." 
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notice  is  to  state  '*  what  sum  of  money  they  are  willing  to    L,  M,  ^  p. 

1851. 

give  for  the  interest  in  such  lands  sought  to  be  purchased 


-  -  ^  -  ,     ^  ,  1  ,  RiCMARDBOH 

by  them  from  such  party,  and  for  the  damage  to  be  8us«-  «. 

tained  by  him  by  the  execution  of  the  works."    It  struck     eastsbn 
me  at  one  time   that   that  notice  was  not  rigorously  ap-  Railway  Co. 
plicable  to  the  68th  section.     But  I  think  that  is  not  so. 
For  if  the  company  enter  upon  lands  and  do  damage, 
it  is  apt  and  proper   that  they  should  give  that  notice 
when  the  owner  says  *'  I  want  so  much  for  the  price  of  my 
land,  and  so  much  for  the  damage  done,  and  I  require  you 
to  summon  a  jury  to  assess  the  amount  of  compensation." 
When  that  has  taken  place,  they  are  put  in  the  same 
position  as  if  they  had,  before  taking  the  land,  given  notice 
of  their  intention  to  take  it.     In  that  case  they  would  have 
had  to  make  an  offer.     If  they  conceived  that  no  land  had 
been  taken,  but  only  damage  done,  their  offer  would  be  in 
respect  of  damage  only ;  or  if  land  had  been  taken  but  no 
damage  done,  then  for  the  land  only.     The  notice,  there- 
fore, seems  applicable  to  cases  under  the  68th  section  as 
well  as  to  other  cases. 

I  think  also,  if  it  were  necessary  to  have  recourse  to  them, 
that  the  words  ^*in  the  manner  herein  provided"  must 
include  all  the  previous  provisions  applicable  to  cases  of 
arbitration;  otherwise  the  enactment,  in  its  general  terms, 
would  be  simply  a  provision  for  arbitration,  so  loose  as  to 
be  useless.  The  same  observation  applies  to  the  mode  of 
settling  the  assessment  by  a  jury.  I  do  not  think  that  we 
are  to  restrict  those  words  as  my  Brother  ChamieU  would 
wish.  It  was  competent  to  the  Legislature  to  use  them  as 
words  of  reference.  They  may  not,  perhaps,  have  been 
necessary;  still  they  are  convenient,  for  the  purpose  of 
referring  the  reader  to  the  former  provisions,  although 
without  them  the  same  effect  might  have  been  produced. 
But  I  do  not  think  that  the  words  are  to  be  restricted  as 
incorporating  so  much  only  of  the  former  provisions  as  is 
absolutely  necessary  to  be  incorporated.  That  would  raise 
a  very  inconvenient  and  very  doubtful  question  as  to  how 
much  was  absolutely  necessary.     I  think,  on  the  contrary, 
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'^Ilr?/^'     that  we  ought  to  treat  them  as  inoorpoiating  as  much  as  a 

-r —  properly  appUcable,  and  exdoding  80  much  and  aochportkos 

V.  only  as  might  be, — if  any  such  there  be,  which  I  doobt,— 

E4RUU1  inapplicable  to  section  68.  Thus,  if  that  aection  had  been 
Railway  Co.  restricted  to  damage  done  to  land,  and  had  not  included 
the  case  of  land  taken,  so  much  of  section  38  as  says  thit 
notice  of  the  sum  which  the  promoters  of  the  work  were 
willing  to  give  for  land  sought  to  be  purchased,  would  be 
inapplicable,  and  it  would  be  necessary  to  give  notice  &r 
the  damage  only. 

This  decision  does,  perhaps,  in  some  degree  conflict  with 
the  case  in  the  Queen's  Bench  (a);  at  the  same  time  I  must 
say  that  the  reasons  given  by  my  Brother  CoUrid^^  who 
dissented  from  the  rest  of  the  Court,  appear  to  me  of  greit 
weight.     I  observe  that  Lord  Campbell,  C.  J«,  is  reported 
to  have  said,  *^if,  under  section  68,  there  were  any  difli- 
culty  in  having  all  the  advantages  conferred  by  previous 
sections,  including  that  of  a  special  jury,  I  should  doubt 
whether  it  did  apply  solely  to  such  a  case  as  the  present; 
but  I  find  that  it  is  provided  that  the  jury  shall  be  sum- 
moned  for  settling  the  compensation  Mn  manner  herein 
provided,'  and  that  incorporates  all  the  provisions  befint 
enumerated." — That  must  mean,  I  suppose,  all  the  po- 
visions  before  contained  in  the  act — **I  think,  thereibie, 
that  there  is  no  necessity  for  any  notice,  and  that  the 
second    plea    is    good."     I    do    not   follow    that.     The 
mistake  is  probably  in  the  report ;  but  there  is  somethiDg 
wanting  to  connect  the  two  sentences,  and  make  them 
cohere  properly.    But  this  is  quite  clear.  **  If,  under  section 
689  there  were  any  difficulty  in  having  all  the  advantages 
conferred  by  previous  sections,  including  that  of  a  special 
jury,  I  should  doubt  whether  it  did  apply  solely  to  such  a 
case  as  the  present."     One  of  the  advantages  conferred  by 
the  previous  sections  is,  that  the  costs  shall  be  given  to  the 
party  who  is,  in  the  judgment  of  the  Legislature,  as  ex- 
pressed  in  a  section  applicable  to  costs  which  precedes 

(a)  RaiUtone  v.  The  York,  Newcastle  and  Berwick  Railway  ContpoMji, 
Q.  B.«  Trin.  Term,  1850,  cited  from  Law  Journ^  Q.  B.  464«  7, 
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section  68,  equitably  entitled  to  costs.  All  that  we  now 
say  is,  that  he  is  to  have  those  costs  among  the  other 
advantages.  I  think  that  in  this  case  the  plaintiff  is  entitled 
to  the  judgment  of  the  Court. 

Cbesswell,  J.,  and  Talfoubd,  J.,  concurred. 
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1851. 
Richardson 

V. 

South 

Eabtbrk 

Railway  Co. 


Judgment  for  the  Pkdntiff. 


ScoTT  V.  De  Richeboubo. 


jHHt  11. 


[In  the  Common  Pleas. 


Coram  Jerms^  C.  J.^  Mauk, «/.,  CressweU,  J.,  and 

Talfaurd,  J.] 

J  HIS  was  a  rule  calling  upon  the  defendant  to  shew  cause 
why  satisfiu^tion  should  not  be  entered  upon  the  roll  as  to 
the  judgment  signed  and  entered  up  on  the  part  of  the 
defendant,  the  plidntiff  also  entering  satisfaction  for  the 
like  amount  in  part  satisfaction  of  the  judgment  recovered 
by  him  against  the  defendant  in  this  action. 

The  declaration  contained  three  counts,  the  first  two  of 
which  were  upon  bills  of  exchange  for  50021  each,  accepted 
by  the  defendant ;  and  the  third  was  upon  an  account 
stated.  Issues  of  fact  were  joined  upon  pleas  to  the  first 
and  third  counts,  and  were  found  for  the  pluntiff,  damages 
51321  lOs.  To  the  second  count  the  defendant  demurred, 
and  the  demurrer  was  decided  in  his  favour.  The  Master 
taxed  the  defendant's  costs  of  the  demurrer  at  1521  9s.,  and 
gave  him  his  allocatur  for  that  sum;  but  the  defendant's 
attorney,  claiming  a  lien  upon  those  costs,  refused  to  comply 
with  the  plaintiff's  request  to  deduct  them  from  the  plain- 
tiff's costs,  which  were  taxed  at  5021  The  defendant  having 
signed  judgment  for  the  152.  Bs.  costs,  and  the  plaintiff  for  his 


Where  the 
plaintiff  suc- 
ceeded upon 
the  issues  of 
fact  Joined 
upon  two 
counts  of  the 
declaration, 
but  the  de- 
fendant had 
judgment  upon 
demmrer  to 
the  third  count, 
theCk>urt 
allowed  the 
plaintiff  to 
deduct  the 
costs  of  the 
demurrer  from 
his  own  costs 
and  ^wmigcSy 
notwithstand- 
ing the  lien 
of  the  defend- 
ant's attomej. 
SlonMe,  per 

that  an  appli- 


cation to  tne 
Court  to  allow 
such  deduction 
was  unneces- 
sary. 
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VfihuuU.     damages  and  costs,  the  present  rule  was  obtained*  agunit 

Xodl*  1    •     1 

-  which 


fiOOTT 
V. 
DxRlCHB- 

Bouao. 


Hawkins  shewed  cause.  The  93rd  rule  of  Beg.  Gen. 
Hilary  Term,  2  Wm.  4,  proyides,  that  ''no  set-off  of  damsgei 
or  costs  between  parties  shall  be  allowed  to  the  prejodioe  of 
the  attorney's  lien  for  costs  in  the  particular  suit  against 
which  the  set-off  is  sought:  provided,  nevertheless,  that 
interlocutory  costs  in  the  same  suit,  awarded  to  the  ad- 
verse party,  may  be  deducted."  The  question  is^,  whether 
the  costs  of  the  demurrer  are  interlocutory  costs  ;  and  it  is 
submitted  that  they  are  not.  By  the  3  &  4  Wm.  4,  c  42, 
s.  34,  "  the  party  in  whose  favour  such  judgment" — that  is, 
judgment  upon  demurrer — "  shall  be  given  shall  also  have 
judgment  to  recover  his  costs  in  that  behalf;"  and  there 
would  be  error  on  the  record  if  judgment  was  not  entered 
for  the  defendant  for  hb  costs  of  the  demurrer;  Gregory  y. 
The  Duke  of  Brunsunck  (a).  But  costs  for  which  judgment 
is  signed  on  the  record  cannot  be  correctly  designated  as 
interlocutory.  That  term  applies  only  to  proceedings  taken 
in  the  course  of  the  prosecution  of  the  action,  not  to  the 
final  decision  of  it.  The  object  of  the  general  rule  of 
Hilary  Term  is  to  protect  the  attorney's  lien,  which  this 
Court  used  formerly  to  disregard ;  but  if  the  Court  allows 
the  costs  to  be  set  off  in  this  case,  that  object  will  be  frus- 
trated.    [Mauky  J.,  referred  to  Dunn  v.  lVe8t{by] 

J.  Brown^  in  support  of  the  rule.  In  George  v.  EhUm  (e), 
and  Leee  v.  ReffUt  {d)y  this  Court  and  the  Court  of  Queen*s 
Bench  deducted  the  costs  of  the  successful  defendants  fiom 
the  costs  and  damages  recovered  by  the  plaintiff  against  the 
others.     {Jervis^  C.  J. — I  observe  that  Tindal,  C.  J.,  says, 

(a)  3  C.  B.  481.  &  M.  340.    See  also  Nomum  v. 

(b)  1  L„  M.  &  P.  608.  Climenson,  ]  Dowl.  718,  N.  S.; 

(c)  1  BiDg.  N.  C.  513 ;  S  C.  S.  C.  4  M.  &  G.  243 ;  4  Scott,  N. 
3  Dowl.  419.  R.  735;  wad  Aldersm  v,  Wmstell, 

(«0  3  A.  &  E.  707  5  S.  C.  5  N.      2  D.  &  L.  127. 


Scott 

9. 

Dx  Riciuh 

BOUEO. 
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that  ^^the  rule  of  Hilary  Term.  2  Wm.  4.  applies  to  cases    L,  M,  9;  P. 

.  '     ^*  1851, 

where  there  is  a  cross  claim  for  costs  in  separate  actions"  (a)^ 
Mauk,  J. — I  apprehend  that  the  costs  should  have  been 
deducted  without  any  application  to  the  Court  Where 
a  party  who  wishes  to  set  off  a  judgment  recovered  in  one 
suit  against  one  recovered  in  another,  cannot  do  so  without 
applying  to  the  Court,  the  Court  refuses  to  consider  his 
convenience,  or  to  allow  him  to  take  that  step,  which  is  out 
of  the  ordinary  course,  unless  he  will  undertake  to  satisfy 
the  attorney's  lien.  But  where  he  may  set  off  without 
applying  to  the  Court,  he  is  under  no  such  condition ;  and 
the  Court  has  no  means  of  protecting  the  attorney's  lien. 
Here  I  think  the  costs  ought  to  have  been  set  off  on  the 
taxation.]  The  Master  considered  himself  bound  by  the 
case  of  Gregory  v.  The  Duke  of  Brunswick^  to  give  the 
defendant  a  separate  allocatur  for  his  costs.  [Maak,  J. — 
The  defendant  was  undoubtedly  entitled  to  have  a  separate 
judgment  for  hb  costs;  but,  when  the  allocatur  was 
given,  the  Master  might  have  deducted  the  amount  from 
the  plaintiff's  costs.]  The  practice  of  deducting  the  costs  of 
one  party  from  those  of  the  other  is  directed  by  rule  74  of 
the  Reg.  Gen.,  Hilary  Term,  2  Wm.  4 ;  but  that  ndc  has 
been  considered  as  applying  only  where  the  issues  are  issues 
of  fact.  [Mauk^  J. — It  says  that  ^*  the  costs  of  ail  issues 
found  for  the  defendant  shall  be  deducted  from  the  plain- 
tiff's costs.*'  It  does  not  say  ^'  issues  of  fi^^t,"  but  ^*  issues" 
simply.]  At  all  events,  the  attorney's  lien  '^  extends  only 
to  the  balance  which  is  ultimately  to  be  paid  over  to  the 
client  upon  the  general  and  final  result  of  the  cause ;  and 
whatever  costs  may  be  due  to  the  opposite  party  in  the 
particular  cause,  whether  they  are  the  costs  of  special  issues 
found  for  him,  or  of  interlocutory  proceedings,  he  has  a 
right  to  deduct  them  without  regard  to  the  amount  which 
may  be  due  from  the  client  to  the  attorney ;"  1  C/uL  Archb. 
p.  liO,  8th  ed.  [Maule,  J. — The  word  "interlocutory" 
in  the  93rd  rule  comprises  such  costs  as  these.     The  Court 

(a)  1  Bing.  N.  G.  515. 
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Ko/kmc  //. 
1851. 

Scott 

V. 

D£  Ricus- 

BOUAO. 


assumes  that  only  one  party  is  entitled  to  the  final  oo 
[Bridges  v.  Smyth  {a) ;  Burdan  v.  Flower  {h)\  Pdritidi 
Gardner  (c),  and  Callander  v.  Howard  (d),  were  mentic 
in  the  course  of  the  ai^gument] 


Jeryib,  C.  J. — I  am  of  opinion  that  this  mle  mosl 
made  absolute.  It  was  held  in  George  ▼.  Eloiom(e), 
the  rule  of  Hilary  Term,  2  Wm.  4,  only  applies  w1 
there  are  separate  actions;  and  that  case  was  acted 
by  the  Court  of  Queen's  Bench  in  the  case  of  Let 
ReffUt{f)y  which  is  an  express  authority  that  the  rule  is 
applicable  where  the  costs  are  in  the  same  suit;  althc 
the  effect  of  allowing  the  set-off  to  be  made  is  to  prejui 
the  lien  of  the  attorney.  The  rule,  therefore,  does 
prevent  the  plaintiff  from  having  satisfaction  entered  ii 
the  judgments  as  proposed. 

This  decision  in  no  way  conflicts  with  Gregory  v, 
Duke  of  Brunswick  (g).     In  that  case  it  did  not  appear 
the  plaintiff  had  had  judgment  for  his  costs  upon 
demurrer  which  was  decided  in  his  favour;  and  that 
plainly  erroneous,  not  being  in  accordance  with  the  re< 
statute  (A).     Here,  however,  the  record  will  shew  that 
defendant  has  had  hb  costs  awarded  to  him ;  and  morec 
that  they  have  been  paid; — by  deduction  from  the  costs  of 
other  side.     The  objection  which  arose  in  Gregory  v. 
Duke  of  Brunsioickf  does  not  extend  to  this  case;  and 
rule  of  Hilary  Term,  2  Wm.  4,  only  applies  where  tl 
are  separate  actions.     I  therefore  think  that  this  rule  n 
be  made  absolute. 


a 


Maule,  J. — I  quite  agree.     It  appears  to  me  that 
interlocutory  costs**  mentioned  in  the  rule  are  all  a 


(a;  8  Bing.  29 ;  S.  C.  1  M.  & 
Scott,  93 ;  1  Dowl.  242. 
(6)  7  Dowl.  786. 
(c)  Since  reported,  aiUe,  p.  37  i . 
id)  1  L.,  M.  &  P.  755. 
(0  1  Bing.  N.  C.  513;  S.  C. 


3  Dowl.  419. 

(/)  3  A.  &  E.  707 ;  S.  C. 
&  M.  340. 

{g)  3C.  B.  481. 

(A)  3  &  4  Wm.  4,  c.  42,  6. 


Scott 

V. 
De  RlCHS- 

Bouao. 
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the  right  to  which  accrued  before  the  final  conclusion  of  ^-  ^-  9r  '*• 
the  last  stage  of  the  suit,  that  is,  before  the  ultimate  judg- 
ment of  the  Court  upon  the  whole  record.  Any  costs 
incurred  before  that  are,  within  the  meaning  of  the  rule, 
interlocutory  costs.  The  case,  therefore,  fidls  strictly  within 
the  decisions  referred  to  by  my  Lord. 

Crbsswell,  J. — I  see  no  reason  for  differing  from  the 
opinion  of  Tindal,  C.  J.,  that  the  rule  on  which  Mr.  Haw- 
kins is  obliged  to  rely,  does  not  apply  to  a  case  of  this  sort 

Talpourd,  J.,  concurred. 

Rule  absolute. 


Harris  v.  Montqomert  and  Others.  June  12. 

[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.,  3fauk,  J.^  Cresswellf «/.,  and 

Talfaurd^  J.] 

Assumpsit.    The  first  count  alleged  that  the  defend-  ThedocUra. 
ants  retained  the  plaintiff  in  their  service  for  one  whole  a  gwS2*™ 
year  at  a  certain  salary,  to  wit,  200i     Breach,  that  they  5^^°J|j^'^'* 
had  wrongfully  discharged  him  before  the  expiration  of  the  tiff  had  been 
year.     The  second  count  was  for  work  and  labour;  and  the  defendant** 
declaration  also  contained  the  usual  money  counts.  Jwiu aMlar? 

Pleas,  1,  to  the  whole  declaration,  non  assumpsit;  and      of  200/.  a  year, 

'^  and  that  de- 

2,  to  the  common  counts,  payment  fendants 

The  particulars  of  demand  stated  that  the  action  was  dMtargeS 
"  brought  to  recover  fit)m  the  defendants  one  year's  salary  ^^^^^^^^ 

thatthnet  it 
also  contained  a  coant  for  wqAl  and  labour.     The  pardealan  of  demand  stated  that  the  action 
was  brou^t  to  recover  200L,  one  year's  salary,  from,  &c,  to,  &c.,  or  damages  for  his  dismissal. 
At  the  trial  plaintiff  gave  no  erideince  of  any  contract  with  the  defendants,  but  proved  that  he 
did  work  for  them. 

HeUr-in  the  absence  of  an^  affidavit  that  the  defendants  had  been  misled,— that  the  plaintiff 
was  not  precluded  by  Uie  particalars  from  recovering  for  soch  woHe. 
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'^Ihs/^'     from  the  lat  of  June,  1850,  to  the  Irt  of  Jane,  1851,  at  the 

— ~ — ■ —  rate  of  200L  a-year ;  or  dami^s  for  his  dismiflsal  before 

9.  the  expiration  of  the  year.**    The  only  other  changes  con- 

ukdOthen.    tained  in   the  particulars    were  for  tnvelling    ezpensei^ 

postages  and  other  disbursements. 

Upon  the  trial  before  ffiOiama,  J.,  at  the  first  ritdngs  in 
London  in  this  Term,  no  evidence  was  given  of  any  contract 
to  employ  the  plaintiff  fyr  a  year,  nor  indeed  of  any  om- 
tract  whatever;  but  it  was  proved  that  the  plaintiff  had 
done  some  work  for  the  defendants.  It  was  contended 
that  the  plaintiff  was  precluded  by  the  particulars  from 
recovering  for  the  work  done ;  but  the  learned  Judge  over- 
ruled the  objection,  giving  the  defendants  leave  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  it  was  well 
founded.  The  jury  found  that  there  was  no  ag^reement  for 
the  plaintiff's  employment  for  a  year,  but  gave  a  verdict  for 
him  for  1502.  for  the  work  which  he  had  done. 

ByleSy  Serjt,  now  moved  for  a  rule  to  enter  a  nonsuit 
The  plaintiff  was  confined  in  his  proof  to  the  items  con- 
tained in  the  particulars;  and  the  particulars  did  not 
contain  any  item  for  work  done.  In  Dccoenport  v. 
Davies  (a),  the  particulars  in  an  action  for  money  had 
and  received  stated  that  the  action  was  brought  to  recover 
a  sum  deposited  in  the  defendant's  hands  by  the  plaintiff 
and  R.,  and  won  by  the  plaintiff;  and  it  was  held  that 
the  plaintiff  could  not,  under  those  particulars,  recover 
the  amount  of  his  own  stake,  on  proof  that  he  had  de- 
manded it  from  the  defendant  before  the  latter  had  paid 
it  over.  So,  in  Law  v.  Thompson  {b)  it  was  held,  that 
the  plaintiff,  by  claiming  45021  '^  for  his  services  as  clerk  or 
manager  to  the  defendant  from  August,  1837,  to  October, 
1839,"  did  not  let  in  evidence  of  an  agreement  that  the 
plaintiff,  the  manager  of  a  banking  company,  should  have  a 
certain  per  centage  by  way  of  commission  upon  all  bunness 

(a)  1  M.  &  W.  670.  (6)  15  M.  &  W.  541, 6;  S.  C.  4  D.  &  L.  54. 
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which  he  should  introduce  lo  the  defendant   Bolfe,  B.,  there     ^J^A  ^' 
says,  "we  are  always  to  look  and  see  whether  the  particulars  — — — ' — 
are  calculated  to  mislead*    There  have  been  cases  where  *. 

they  were  directly  wrong,  and  yet  it  has  properly  been    tndOthenL 
decided  that  they  were  not  calculated  to  mislead ;  as,  where 
the  word  'chalk*  was  used  instead  of  'cork,'  the  Court  said 
it  was  evidently  a  mere  slip,  the  word  having  been  heard 

or  copied  wrong But  this  case  stands  on  a  totally 

different  footing.  It  is  impossible  not  to  see  that  the 
plaintiff  is  claiming  a  salary,  although  that  word  does  not 
actually  occur  in  the  particulars,''  There  he  claimed  a 
salary,  and  he  proved  that  he  was  entitled  to  a  per  centage ; 
here  he  claims  a  salary,  and  proves  only  a  right  to  recover 
for  work  done.  [Mauk,  J. — The  claim  for  salary  in  the 
case  cited,  had  no  reference  whatever  to  the  plaintiff's  woiic 
and  labour.  The  particulars  might  have  most  materially 
misled  the  defendant  there ;  for,  suppose  the  foct  had  been 
that  there  was  no  agreement  for  a  per  centage,  but  the  plain- 
tiff had  been  able  to  give  some  prim&  &cie  evidence  of  such 
an  agreement,  which  might  have  been  answered,  the  de- 
fendant might  not  have  been  prepared  with  the  necessary 
evidence  for  that  purpose,  as  he  would  have  been  if  he  had 
known  that  the  claim  would  be  set  up.]  So  here,  there  is 
a  special  count  to  which  the  particulars  are  applicable ;  but 
as  the  particulars  do  not  claim  for  work  and  labour,  the 
defendants  were  misled  into  the  belief  that  the  plaintiff 
relied  upon  a  contract  for  a  yearly  salary,  which  they  knew 
he  could  not  prove.  Had  the  parties  claimed  for  work 
done,  they  would  probably  have  paid  money  into  Court 
[Mauky  J. — Do  the  defendants  make  an  affidavit  as  to  their 
having  been  misled?]     Na 

Jebvis,  C.  J. — I  think  there  should  be  no  rule  in  this 
case.  If  the  correct  test  were  whether  the  particulars  were 
likely  to  mislead  those  who  knew  nothing  about  the  circum- 
stances of  the  case,  there  might,  perhaps,  be  some  ground 
for  this  motion.    But  I  think  that  what  we  have  to  consider 


428  CA8B8  ON  POINTS  OF  PRACTICB,  &C. 


Foiumt  II.     |g^  whether  the  particulars  were  likely  to  mislead  those  who 
-  knew  all  about  the  matter;   and  as  there  b  no  aflBdaTit 


Harris 

9.  Stating  that  the  defendants  in  this  case  have  been  misled, 

^uToSben^^  the  question  is,  whether  the  particulars  are  so  incongruous 
that  they  must  haTC  been  misled.  For  that  purpose  we 
must  look  at  th^  evidence,  and  say  whether  it  is  probaUe 
that  the  defendants  were  misled.  Hie  plaintiff  first  tells 
them  in  legal  language^  in  his  declaration,  what  he  claims; 
and  then  he  tells  them  the  same  thing  in  popular  language, 
in  his  particulars.  The  evidence  is  that  he  did  woik  ibr 
the  defendants,  and  the  jury  found  a  verdict  for  the  woik 
actually  done.  The  particulars  do  not  appear  to  have 
mbled  the  defendants,  nor  to  have  been  calculated  to  mis- 
lead them;  and  I  therefore  think  that  the  pluntiff  was 
entitled  to  recover  under  them.  They  are  not  to  be  ccm- 
strued  as  strictly  as  if  they  were  open  to  a  special  demurrer; 
and  we  must  take  care  that  while  on  the  one  hand  they  do 
not  entrap  the  defendant,  they  should  not  on  the  other  be 
construed  with  unnecessary  strictness  where  they  have  not 
that  effect 

MAUtB,  J. — I  am  of  the  same  opiniori.  I  think  that 
these  particulars  were  by  no  means  of  a  nature  to  mudead 
the  defendants.  The  plaintiff  in  his  declaration  complains 
of  hating  been  dismissed  from  the  service  of  the  defendants^ 
and  also  of  tiot  having  been  paid  for  the  work  and  labour 
which  he  had  done  for  them.  The  defendants  asking  to 
be  told  with  some  more  particularity,  and  in  more  popular 
language,  what  it  is  which  the  plidntiff  claims^  he  says^  '*  I 
desire  to  be  paid  2002.  for  the  arrears  of  salary,  or  ibr 
damages  for  having  been  dismissed ;  I  put  my  claim  in  the 
alternative.''  The  claim  for  salary  for  a  year  comprehends 
salary  for  a  portion  of  that  time — for  nobody  ever  heard 
that  particulars  were  void  for  claiming  too  much  in  point 
of  quantity.  It  comprehends  any  money  due  for  work 
actually  done :  and  if  these  particulars  were  not  particular 
enough  for  the  defendants,  the  latter  should  have  applied 
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for  further  particulars^ — pointing  out  the  ambiguity  in  these     ^'J^'A  '** 
as  not  sufficiently  stating  whether  the  plaintiff  intended  to  - 


.  ,  Harris 

claim  for  work  actually  done,  or  for  arrears  of  salary  without  o. 

reference  to  his  working  for  it,  or  whether  they  comprehended  ^nd  Others, 
both  or  either  of  those  claims.  The  Judge,  if  he  thought 
that  the  particulars  did  not  sufficiently  explain  whether  the 
plaintiff  claimed  for  salary,  without  reference  to  whether  he 
had  worked  or  not,  or  only  for  work  done,  might  have 
ordered  that  further  particulars  should  be  given ;  but  those 
particulars  would  not  have  been  contradictory,  but  only  a 
further  particularisation  of  these  particulars,  which  are  not 
alleged  to  have  misled  anybody.  To  sustain  the  ailment 
of  my  Brother  Bj^s  we  must  go  further,  and  say  that  the 
payment  which  is  made  for  work  done  cannot  be  described 
as  salary.  But  we  cannot  say  so.  Salary  is  the  same  thing 
as  hire,  and  when  it  is  said  that  the  labourer  is  worthy  of 
his  hire,  we  understand  that  he,  at  all  events,  who  has 
actually  done  work,  is  entitled  to  be  paid  for  it. 

Crbsswell,  J.,  and  Talfourd,  J.,  concurred. 

Rule  discharged. 


Joseph  Askew's  Case.  /fiii«l3. 

[Sail  Court     Coram  Wigktmanj «/'.] 

H  UDDLE8T0N  moved  to  dischaiige  out  of  custody  a  warrant 
Joseph  Askew,  a  prisoner,  who  was  brought  up  under  a  ^q^  ^ 
habeas  corpus  ad  subjiciendum.  ^  ?i'ii?' 

A.  had  con- 
tracted with  B.  to  serye  him  for  a  certain  time,  to  wit,  for  a  ^ear,  to  commence  from  the  11th 
of  November  next ;  that  the  term  of  his  contract  being  unexpired.  A.,  on  the  2nd  of  Jane,  mis- 
conducted himself  in  his  serrice,  by  neglecting  and  absenting  himself  from  his  master^  senrice^ 
without  leave  and  without  notice,  oc.,  contrary  to  the  provisions,  &c. 

Hdd  bad ;  because  it  did  not  shew  that  the  contract  was  in  writing,  or  that  A.  had  entered 
upon  the  service— the  expresnon  **  absenting  himself  from  his  master's  service**  not  necessarily 
implying  that  he  had  entered  upon  it. 

VOL.    II.  GO  L.    M.   &   P. 
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rohmt  II         The  return  set  forth  a  warrant  of  commitment,  dated  the 
— \ —  6th  of  June,  1851,  under  the  hand  of  a  magintrate,  ad- 
Case,        dressed  to  the  keeper  of  the   House  of  Correction  at 
Stafford,  in  the  following  form : — 

*'  Whereas  complaint,"  &c.,  "  hath  been  made  by,"  &c^ 
'^  agent  for  Thomas  Mayer,  John  Mayer,  and  Joseph  Mayer, 
potters,"  &c.;  ^^  that  Joseph  Askew,  late  of  Longport,  in  the 
county  of  Stafford,  hath  contracted  with  the  said  Thomas 
Mayer,"  &c.,  ^'  to  serve  them  as  their  servant,  in  the  busi- 
ness of  potters,  at  the  parish  of  Burslem,  in  the  said  county, 
for  a  certain  time,  to  wit,  for  the  term  of  one  year,  to 
commence  from  the  11th  day  of  November  last,  and  that, 
the  term  of  his  contract  being  unexpired,  the  said  Joseph 
Askew  did,  on  the  2nd  day  of  June  instant,  nnlawfbllj 
misdemean  and  misconduct  himself  in  his  said  service,  by 
neglecting  and  absenting  himself  from  his  said  masters' 
service,  without  the  leave  of  his  said  masters,  and  without 
having  given  to  his  said  masters  any  notice  thereof,  and 
without  assigning  any  sufficient  reason  for  so  doing,  con- 
trary to  the  provisions  of  the  statute  in  such  case  made  and 
provided ;"  the  warrant  then  proceeded  to  adjudicate  in  the 
words  of  the  complaint,  and  ordered  him  to  be  committed 
for  one  calendar  month,  with  hard  labour. 

Hiiddkstoru  This  is  a  commitment  under  the  4  Geo.  4, 
c.  34,  s.  3,  which  enacts,  ^'  that  if  any  servant  in  husbandry 
or  any  artificer,"  &c.,  "  potter,  labourer,  or  any  other  person, 
shall  contract  with  any  person,"  &a,  ^*  to  serve  him,"  &c.,  **  for 
any  time  or  times  whatsoever,  or  in  any  other  manner,  and 
shall  not  enter  into  or  commence  his-*  ^'service  according  to 
his"  *^  contract  (such  contract  being  in  writing,  and  signed 
by  the  contracting  parties),  or  having  entered  into  such 
service  shall  absent  himself"  "  from  his"  "  service  before  the 
term  of  his"  '^contract,  whether  such  contract  shall  be  in 
writing  or  not  in  writing,  shall  be  completed,  or  neglect  to 
fulfil  the  same,  or  be  guilty  of  any  other  misconduct  or 
misdemeanor  in  the  execution  thereof,  or  otherwise  rea* 
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pecting  the  same ;"  it  shall  be  lawfiil  for  any  justice  of  the     ^'  ^*  *  ^• 

peace,  &c,  to  commit  the  offender  to  the  House  of  Correc-  '• — 

tion,  for  any  period  not  exceeding  three  months.  Two  Cue. 
classes  of  offences  are  thus  created.  First,  a  neglect  by  a  - 
servant  to  commence  service  in  pursuance  of  a  written  con-* 
tract ;  and  secondly,  an  absenting  himself  before  the  term  of 
his  contract,  whether  written  or  oral,  has  expired.  Here 
the  warrant  of  commitment  does  not  shew  either  offence, 
and  does  not  disclose  such  facts  as  are  necessary  to  give  the 
magistrate  jurisdiction  to  make  the  order.  The  contract 
cannot  be  taken  to  be  in  writing,  for  it  is  not  so  described ; 
and  if  it  was  oral,  the  magistrate  could  not  convict,  unless 
the  workman  had  entered  upon  the  service,  which  is  not 
alleged.  Lindsay  v.  Leigh  {a\  is  an  express  authority  in 
support  of  this  objection.  There  a  warrant  in  similar  terms 
was  held  bad,  as  it  did  not  bring  the  case  within  the  statute, 
by  averring  either  that  the  contract  was  in  writing,  or  that 
the  service  had  been  entered  upon  (b). 

Pcuhley  contr^  Lindsay  v.  Leigh^  is  certainly  an  autho- 
rity, that  a  warrant  under  sect  3  of  the  4  Geo.  4,  c.  34, — 
whether  it  is  to  be  looked  upon  as  an  order  or  as  a  convic- 
tion,— is  bad,  unless  it  aver  either  that  the  contract  was  in 
writing,  or  that  the  service  had  been  entered  upon.  In  the 
present  case,  however,  the  warrant  su£Sciently  shews  that 
the  service  had  been  entered  upon;  for  it  states  that  he 
unlawfully  misconducted  himself  '^  in  his  said  service,**  by 
'^  absenting  himself  fix>m  his  said  masters'  service ;"  and  he 
could  not  have  been  guilty  of  misconduct  '^  in  his  said 
service,"  unless  he  had  entered  upon  the  service.  Without 
relying  on  the  allegation,  that  he  did  so  **  unlawfully"  and 
**  contrary  to  the  provisions  of  the  statute  in  such  case 
made  and  provided," — which,  if  the  instrument  were  to  be 
construed  as  an  order  might,  as  has  been  held  in  some 

(a)  1 1  Q.  B.  455.  warrant,  which,  however,  it  be- 

(6)  Huddleston  intimated  that      came  unnecessary  to  argue, 
there  were  other  objections  to  the 

O   G   2 
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Vohmt  //.     instances^  supply  defects  in  fortn^ — this  warrant  is  distin- 

— \ —  guishable  from  that  which  was   held  bad  in  LindMay  v. 

One.  Leigh  (cl\  as  it  gives  the  date  of  the  contract,  and  therefore 
suflBciently  shews  that  the  offence  was  committed  during 
the  term  for  which  he  contracted. 

At  any  rate^  if  the  Court  entertain  any  reasonable  donbt 
as  to  the  sufficiency  of  the  warrant,  they  will  leave  the 
defendant  to  his  remedy  by  action,  when  the  decnsion  in 
Lindsay  y.  Leigh  may  be  reviewed  by  a  Court  of  errcH*. 

WiOHTMAN,  J. — I  am  of  opinion  that  the  prisoner  is 
entitled  to  be  discharged. 

I  think,  that  if,  when  a  prisoner  is  brought  before  me,  I 
am  of  opinion  that  he  is  entitled  to  be  dischai^ged,  I  am 
bound  to  discharge  him.  Now  I  cannot  distinguish  the 
present  case  from  that  of  Ldndsay  v.  Leigh^  which  has  been 
referred  to,  in  which  a  warrant  under  the  same  statute,  and 
almost  in  the  same  words,  was  declared  invalid. 

The  statute  provides  for  two  cases,  1,  where  a  servant 
contracts  in  writing  to  serve,  and  does  not  enter  upon  his 
service;  and  2,  where  under  a  contract  either  oral,  or  in 
writing,  he  enters  upon  the  service  and  absents  himself  from 
such  service. 

The  present  warrant  does  not  state  either  that  he  con- 
tracted in  writing,  or  that  he  entered  upon  his  service ;  but 
only,  that  he  had  contracted  to  serve, — without  stating  that 
the  contract  was  in  writing; — and  that  he  absented  himself 
from  such  service, — without  stating  that  he  had  previously 
entered  upon  it.  It  is  said,  however,  that,  ex  vi  termini,  he 
must  be  taken  to  have  previously  entered  upon  such  serrice, 
before  he  could  properly  be  said  to  have  absented  himself 
from  it.  I  do  not  see  that  there  is  any  necessaiy  implication 
to  be  drawn  from  these  words,  and  the  statute  seems  to  shew 
that  there  is  not ;  for  it  says,  ^'or  having  entered  into  such 
service  shall  absent  himself  from  it  before  the  term  of 
his  contract  shall  be  completed. 

(o)  11  Q.  B.  455. 
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This  view  is  in  accordance  with  the  decision  in  Lindsay 
V.  Leigh ;  the  Court  there  says  (a),  that  "  the  commitment 
is  invalid  as  it  does  not  bring  the  case  within  the  stat. 
4  Geo.  4,  c  34,  by  the  averment  either  that  the  contract 
to  serve  was  in  writing,  or  that  the  service  was  entered  upon, 
one  of  those  two  circumstances  being  essential  to  give  the 
magistrate  jurisdiction  to  commit  to  hard  labour.**  Upon 
the  authority,  therefore,  of  that  case,  with  the  decision  in 
which  I  fully  agree,  I  am  of  opinion  that  the  prisoner  is 
entitled  to  his  discharge. 

Prisoner  discharged. 

(a)  1 1  a  B.  465. 


433 
1851. 

A8KEW*S 

Case. 


Abley  v.  Dale. 


[In  the  Common  Pleas. 


April  28. 

May  2, 

June  13. 


The  judges 
of  the  Count  J 
Courts  have 


Coram  Jervisy  C.  J.,  Cresswell,  «/.,  Williams^  Jl,  and 

Talfaurd,  J.] 

1  RESPASS  for  assault  and  fidse  imprisonment. 

Plea,  not  guilty  (a). 

The  cause  was  tried  before  Jervisy  C.  J.,  at  the  sittings  {^^  the" 
in  Middlesex,  after  last  Hilary  Term,  where  the  following  ^  *  *<^  V^- 
facts  appeared  in  evidence.     The  defendant  and  his  son,  to  commit  a 
Geoige  Cornelius  Dale,  who  carried  on  business  together  £^or1ror 

non-payment 

(a)  The  defendant  also  pleaded      Court  judge,  wluch  was  held  b^.  ^^^  ^^^  ^^ 

a  justification  under  a  warrant      See  1  L.,  M.  &  P.  626.  i^ent  has  been 

issued  upon  an  order  of  a  County  reooTered  in  a 

County  Court, 
although  the  debtor  has  been  discharged  as  to  such  debt  by  the  Insolvent  Debtors*  Court. 

One  of  two  co-plaintifls  in  an  action  m  the  County  Court  uttered  a  threat  that  he  would 
enforce  against  the  defendant  an  invalid  order  of  the  County  Court.  The  defendant  was  sub- 
sequently arrested  under  a  warrant  issued  upon  the  order.  It  was  the  practice  of  the  County 
Court  to  giye  plaintiflii  a  plaint  note  when  they  entered  their  plaint ;  and  before  any  proceedings 
of  the  Court  could  be  enforced,  it  was  necessary  that  the  piaintiflb  should  produce  the  plaint 
note  to  the  clerk  of  the  Court. 

Held,  in  an  action  for  false  imprisonment  against  the  plaintiff  who  uttered  the  threat,  that 
there  was  evidence  to  go  to  the  jury  that  he  was  the  person  who  sued  out  the  warrant. 
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1851. 

Ablby 

p. 
Dalb. 


in  copartnership^  recovered  judgment,  in  1847,  aguni 
present  plaintiff,  in  the  Whitechapel  Connty  Coui 
15L  10«.,  to  be  paid  by  instalmenta  Of  these  he  onlj 
one;  but  in  the  month  of  May,  1848,  he  petitione 
Court  for  the  relief  of  Insolvent  Debtors,  fixr  his  disc 
under  the  1  &  2  Vict.  c.  110;  and  having  filed  his  sob 
which  included  the  above  debt,  he  was  brought  up  c 
3rd  of  July,  1848,  and  discharged  forthwith.  The  df 
ant  opposed  his  discharge  on  that  occasion,  and 
finding  that  his  opposition  was  unsuccessful,  said  th 
should  proceed  to  enforce  the  County  Court  jodg 
On  the  8th  of  May,  1849,  he  took  out  a  judgment 
roons,  and  meeting  a  friend  of  the  plaintiff,  who  obs 
that  It  was  useless  to  try  to  enforce  the  judgment,  a 
plaintiff  had  been  dischaiged  by  the  Insolvent  De 
Court,  the  defendant  said  ^*  I  shall  get  an  order  for 
meat ;  and  if  he  don't  pay  it,  I  will  lock  him  up.**  I 
told  in  reply,  that  if  he  did,  he  would  render  himself  1 
to  an  action,  he  answered ;  **  I  don't  care  if  it  cos 
1002."  On  the  30th  of  May,  the  plaintiff  appeared  tc 
judgment  summons,  and  relied  upon  his  discharge  b; 
Insolvent  Debtors'  Court  The  judge,  however,  mad 
order  requiring  him  to  pay  the  defendant  12L  lis.  4dL 
and  IL  I5s.  costs,  by  monthly  instalments  of  lOs. ;  **  thi 
instalment  to  be  paid  on  the  2nd  of  July  next,  or  t^ 
days'  imprisonment"  (a).  The  plaintiff  did  not  pay 
instalments;  and  on  the  20th  of  August,  he  was  am 
by  the  bailiff  of  the  Whitechapel  County  Court,  and  ca 
to  the  House  of  Correction  at  Coldbath  Fields,  wher 
was  confined  for  twenty  days.  No  evidence  was  give 
the  trial,  to  shew  by  whom  the  warrant,  upon  whicl 
plaintiff  had  been  taken,  was  bespoken ;  but  the  clei 
the  County  Court  stated,  that  the  practice  of  that  C 
was  to  take  no  proceeding  in  a  cause,  except  by  the  direi 
of  the  plaintiff  or  his  attorney ;  that  a  plaintiff,  upon  le^ 


(a)  This  order  was  held  bad.    See  1  L.,  M.  &  P.  626. 


Abley 

V. 

Dale. 
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a  plaint,  obtained  from  the  clerk  a  plaint  note,  which  he  ^\^lf  ^' 
was  required  to  produce  to  the  t)fficer  whenever  he  sought  *• 
to  enforce  any  proceeding,  ot  to  take  money  out  of  Court; 
from  which  course  of  practice  he  inferred  that  the  warrant 
must  have  been  bespoken  by  the  defendant  or  his  son,  the 
co-plainti£P  in  the  plaint  He  said  that  he  placed  the 
warrant  in  the  hands  of  the  officer  of  the  Court, — who  was 
called,  and  stated  that  he  had  received  no  instructions  from 
the  defendant,  to  e£Pect  the  plaintiff's  arrest  It  was  con- 
tended that,  upon  these  facts,  there  was  no  evidence  to  go 
to  the  jury,  that  the  defendant  had  committed  the  trespass 
complained  of.  The  learned  Judge,  however,  overruled 
the  objection,  giving  the  defendant  leaye  to  move  to  enter 
a  nonsuit  on  that  point  The  jury  found  a  verdict  for  the 
plaintiff,  damages  40L 

K.  Macaulay  having,  on  a  former  day  in  this  term, 
obtained  a  rule  accordingly, 

Lxidi  shewed  cause.  There  was  evidence  to  go  to  the 
jury.  The  threats  of  the  defendant  to  do  the  act  which 
was  afterwards  done,  coupled  with  the  fact,  that  either  he 
or  his  son  must  have  done  it,  were  properly  left  to  the  jury, 
and  afforded  ample  grounds  ftwr  inferring  that  the  defendant 
was  the  person  who  had  done  the  act 

Hugh  Hiltf  in  support  of  the  rule.  Tlie  threats  uttered 
by  the  defendant,  were  not  evidence  of  an  intention  to  do 
an  illegal  act  [CressweU,  J. — ^If  a  man  says  that  he  will 
bum  a  stack  to-morrow  night,  and  the  stack  is  then  burnt, 
and  it  is  clearly  made  out  that  either  he  or  some  one  other 
person  burnt  it,  would  not  his  statement  be  a  circumstance 
from  which  a  jury  might  judge  whether  it  was  done  by  him 
or  by  the  other?  And  if  so,  why  should  not  the  same  rule 
apply  here?]  The  defendant  may  have  intended  to  proceed 
according  to  law  and  not  illegally.  Where  there  are  two 
clear  and  undisputed  debts,  part-payment  within  six  years, 
not  specifically  appropriated  to  either  debt,  does  not  take 
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either  debt  out  of  the  Statute  of  Limitations,  Bunt 
Baulian(a).  {^JVilUams,  J. — But  that  rule  does  not  ap| 
where  one  of  the  debts  is  disputed.  If  both  the  plaintiffl 
the  County  Court  had  been  quiescent,  that  case  might  hi 
applied;  but  one  was  quiescent,  and  the  other  acdi 
It  is  consistent  with  the  evidence,  that  the  defisndant's  a 
in  express  violation  of  the  defendant's  wishes,  ordered  ( 
warrant. 

But  even  if  it  had  been  proved  that  the  defendant  h 
lodged  the  plaint  note  with  the  clerk  of  the  County  Con 
that  fact  would  not  have  been  evidence  that  he  ordered 
illegal  warrant.  [Jervis,  C.  J. — Undoubtedly  he  intend 
to  do  what  was  legal;  and  he  had  the  authority  <^  I 
County  Court  judge  for  believing  that  the  order  was  val 
But  as  he  knew  that  that  order  had  been  made,  does  it  i 
follow  from  his  lodging  the  plaint  note,  that  he  bespoke  t 
warrant  for  enforcing  it  ?]  He  may  have  left  the  plaint  jm 
with  the  clerk,  with  general  directions  to  enforce  the  ord 
but  without  particularising  the  mode  by  which  it  was  to 
enforced.  [Cresstoett,  J. — If  the  only  process  which  coi 
be  issued  was  a  warrant,  he  must  be  taken  to  have  ordei 
a  warrant,  and  if  the  warrant  was  illegal,  he  would  be  liabi 
but  if  any  other  process  might  have  been  taken,  it  mi{ 
be  different.]  The  order  was  held  bad,  because  the  plain: 
was  not  summoned  after  default  and  before  imprisonment  (i 
but  it  is  consistent  with  the  evidence,  that  the  defenda 
when  he  lodged  the  plaint  note,  desired  that  the  plain 
should  be  summoned,  and  not  imprisoned ;  and  the  warn 
may  have  been  issued  through  the  mistake  of  the  clerk. 


Lushy  in  reply.  The  last  point  might  perhaps  be  fa 
to  the  plaintiff^s  right  to  maintain  trespass  against  t 
present  defendant;  but  it  was  not  made  at  the  trial, 
it  had  been,  evidence  might  have  been  given  by  t 
plaintiff  to  meet  it  According  to  schedule  (D.)  of  t 
9  &  10  Vict.  c.  95,  a  fee  of  8ix|)once  is  payable  to  the  clc 


(a)  2  C.  B.  470. 


ib)  See  1  L.,  M.  &  P.  626. 
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for  issuing  every  warrant ;  and  unless  that  fee  had  been     ^'  ^-  fr  ^• 

paid,  the  clerk  would  not  have  issued  the  present  warrant.  • — 

[^Cresswell,  J. — You  assume  that  the  clerk  asked  the  plain-  v. 

tiff  for  sixpence.  How  do  you  know  that  he  did  not  ask 
him  for  nine  pence  (a)?]  The  dates  shew  that  there  was 
not  time  for  issuing  a  summons.  [Cresstoell,J. — Assuming 
that  the  defendant  went  to  the  office,  and  said  **  let  this 
order  be  enforced,"  his  liability  in  this  action  will  depend 
upon  whether  the  County  Court  had  jurisdiction  to  make 
any  order  against  the  plaintiff.]  [Lush  having  intimated 
that  he  was  not  then  prepared  to  argue  that  question,  the 
further  argument  of  the  rule  was  adjourned.] 

On  a  subsequent  day  the  point  suggested  by  the  Court 
was  argued. 

Lush.  The  County  Court  has  no  jurisdiction  to  impri- 
son a  debtor  for  a  judgment  debt  as  to  which  he  has  been 
discharged  by  the  Insolvent  Debtors'  Court.  In  Ex  parte 
Pardy  (&),  ErUj  J.,  expressed  an  opinion,  that  the  dis- 
charge by  the  Insolvent  Debtors'  Court  freed  the  defendant 
in  a  plaint  in  the  County  Court  from  all  liability  in  respect 
of  the  debt  recovered  there.  In  StiU  v.  Booth  {c\  on  the 
other  hand,  Wigktman^  J.,  appears  to  have  considered  the 
imprisonment  of  the  debtor  under  such  circumstances  as, 
at  the  utmost,  an  erroneous  exercise  of  his  powers  by 
the  County  Court  judge.  [Jetvisy  C.  J. — My  Brother 
Coleridffe,  in  that  case,  ordered  the  defendant  to  be 
discharged  (d)."] 

It  will  be  contended,  that  the  provision  in  the  102nd 
section, — that  *^  no  protection,  order,  or  certificate  granted 
by  any  Court  of  Bankruptcy,  or  for  the  relief  of  insolvent 
debtors,  shall  be  available  to  discharge  any  defendant  from 
any  commitment  under  such  last-mentioned  order," — 
empowers  the  judges  of  the  County  Courts  to  imprison  a 

(a)  Three  pence  are  payable  to         (b)  1  L.,  M.  &  P.  16. 
the  clerk  for  entering  every  plaint  (c)  Ibid.  440. 

and  issuing  the  summons  therein.         (cQ  Ibid.  442. 
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debtor  notwithstanding  his  discharge  by  the  Insolvent 
Debtors'  Court;  but  the  meaning  of  that  claoBe  is^  that 
a  discharge  coming  after  the  commitment  shall  not  operate 
to  release  the  debtor  from  hb  imprisonment, — not  that 
the  County  Court  may  enforce  by  imprisonment  the  pay- 
ment of  a  debt  as  to  which  the  debtor  has  been  already 
discharged.  Any  other  construction  of  the  act  would  be 
unreasonable  and  unjust  The  37th  section  of  the  1  &  2 
Vict,  c  110»  vests  all  the  real  and  personal  estate  of  the 
prisoner,  and  all  the  future  estate  which  he  may  acquire 
before  his  discharge,  in  his  assignee ;  and  by  the  79th  and 
80th  sections,  the  discharge  is  made  to  extend  to  eveiy 
species  of  liability,  including  <^  all  process  issuing  from  any 
Court,  for  any  contempt  of  any  Court,  ecclesiastical  or  civil, 
for  non-payment  of  money  or  of  costs  or  expenses  in  any 
Court"  The  90th  section  enacts,  that  aflter  becoming 
entitled  to  the  bene6t  of  the  act,  the  debtor  shall  not 
be  imprisoned  **  for  or  by  reason  of  any  debt  or  sum  of 
money,  or  costs,**  as  to  which  he  is  entitled  to  the  benefit 
of  the  act,  or  *^  or  for  or  by  reason  of  any  judgment,  decree, 
or  order  for  the  payment  of  the  same ;"  and  that,  if  arrested, 
he  may  apply  for  his  discharge  to  the  judge  of  the  Court 
out  of  which  the  process  issued;  and  the  91st  secdon  pro- 
tects his  afler  acquired  prc^rty  firom  executioo. 

The  powers  of  the  Insolvent  Debtors'  Court,  however, 
are  not  confined  to  discharging  the  prisoner  firom  liability 
to  pay  his  debts  and  distributing  his  property.  The  76tb, 
77th,  and  78th  sections,  empower  that  Court  to  imprison 
the  debtor  for  periods  not  exceeding  six  months^  three 
years,  and  two  years  respectively ;  and  the  last  mentioned 
two  sections  name,  among  the  ofiences  so  punishable,  the 
making  away  with,  changing,  mortgaging^  or  concealing 
any  part  of  his  property  (a) ;  and  the  contracting  of  debts 
by  firaud,  breach  of  trust,  or  false  pretence^  or  without 
having  had  any  reasonable  or  probable  expectation  of 
paying  them  (&), — offences  for  which  he  is  likewise  punish- 


(a)  Sect  77* 


(&)  Sect  rs. 
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the  County  Court,  then,  should  have  the  power  of  iropri-  — T 
soning  for  the  non-payment  of  a  debt  as  to  which  the  ^  v. 
debtor  has  been  discharged  by  the  Insolvent  Debtors* 
Court,  these  consequences  will  follow :  that  a  debtor  may 
be  compellable  to  pay  a  debt  as  to  which  a  Court  of  com- 
petent jurisdiction  has  dischalrged  him,  if  judgment  for 
that  debt  has  been  recovered  in  an  inferior  Court,  although 
he  would  not  be  so  liable  if  the  judgment  had  been 
obtained  in  one  of  the  superior  Courts ;  that  a  discharged 
debtor  may  be  compelled  to  pay  the  debt  as  to  which  he  has 
been  dischai]ged  when  it  does  not  exceed  502.,  or  when  the 
creditor  chooses  to  abandon  the  excess  beyond  that  amount, 
but  not  to  pay  a  larger  debt ;  that  he  may  be  compellable 
to  pay,  although  he  has  just  before  been  stripped  of  all 
his  property  by  law ;  and  that  he  may  be  punished  with 
forty  days'  imprisonment  for  an  offence  for  which  he  may 
already  have  been  imprisoned  two  or  three  years.  The 
76th  section  of  the  9  &  10  Vict  c  95,  which  requires,  that 
a  defendant  shall  give  notice  of  certain  special  defences, — 
among  which  is  mentioned  ^*  his  discharge  under  any  statute 
relating  to  bankrupts,  or  any  act  for  the  relief  of  insolvent 
debtors," — evidently  assumes  that  that  defence  is  good.  It 
will  be  said,  that  the  judgment  is  not  satisfied  by  the 
debtor's  discharge.  Tliat  may  be  true  for  some  purposes ; 
but  as  far  as  the  insolvent's  personal  liability  is  concerned 
the  judgment  is,  to  all  intents  and  purposes,  satisfied ;  and 
the  Court  ought  so  to  hold  in  order  to  .avoid  the  injustice 
which  would  follow  fix>m  a  contrary  construction.  \_HouUen 
V.  Smith  (a),  and  TTumpsan  v.  Ingham  {b\  were  also  cited.] 

Hugh  SSn,  contra.  A  judgment  ia  not  satisfied  by  the 
discharge  of  the  debtor  by  the  Insolvent  Debtors'  Court 
''The  debt  is  not  gone,  but  merely  the  plaintiff's  remedy 
against  the  person  of  his  debtor,  and  ag^nst  his  future 

(a)  Q.  B.  Hil.  Vac.  1850;  19  Law  Jouro.  Q.  B.  170. 
{b)  1  L.,  M.  &  P.  216. 
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FoiwM  L      eflPects,  except  under  ttie  warrant  ofattcnmey  entered  up  in 

'- the  Insolvent  Debtors'  Court,"  per  Tindal^  C.  J.,  in  Bir' 

V,  cham  V.  Creighton  {a).     **  The  reasons  are  obvious  for  not 

extinguishmg  the  debt;  such  as,  to  preserve  liens  and 
remedies  against  sureties,  and  also  to  enable  the  creditors  to 
set  off  their  debts  against  cross-demands  on  the  part  of  the 
insolvent  debtor;"  per  Curiam^  in  Francis  y.  DodswarA{b). 
A  landlord  may,  after  his  tenant's  discharge  by  the  Insol* 
vent  Debtors'  Court,  distrain  for  rent  due  before  the 
dischai^,  although  mentioned  in  the  schedule ;  PhilUpi  v. 
ShermU(c),  ^^Thc  rent  itself,"  says  Lord  DemniMy  in 
delivering  the  judgment  of  the  Court,  **  was  not  extin- 
guished ;  and  the  remedy  by  distress  is  wholly  coUaterd 
to  the  remedy  by  action."  Here,  therefore,  there  was  an 
*' unsatisfied  judgment;"  and  the  judge  had  power  under 
the  98th  section  to  summon  the  debtor  and  to  examine  him 
touching  his  estate  and  effects,  &&,  and,  under  the  99th,  to 
commit  him.  [Jervis^  C.  J. — The  103rd  section  says,  that 
the  imprisonment  is  not  to  operate  ^  as  a  satisfaction  or 
extinguishment"  of  the  debt.  In  the  98th  section,  the 
word  **  unsatbfied,"  alone,  is  used.]  A  judgment  debt  may 
be  extinguished,  and  yet  not  be  satbfied,  if  no  satisfaction 
be  entered.  The  word  '* unsatbfied"  is  free  from  ambi- 
guity ;  and  it  must  be  construed  according  to  its  plain  and 
ordiniuy  meaning. 

Cur.  ado.  vulL 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  Court 
— Upon  the  trial  of  this  case  before  me,  one  point,  and  one 
point  only,  was  made  for  the  defendant.  It  was  contended 
that  there  was  no  evidence  to  shew  that  he  had  directly  or 
indirectly,  interfered  in  obtaining  or  enforcing  the  warrant. 
The  jury  found  a  verdict  for  the  plaintiff,  and  gave  the 
defendant  leave  to  enter  a  nonsuit,  if  the  Court  should 
think  there  was  no  evidence  to  be  left  to  the  jury  upon  this 

(a)  10  BiDg.  11,  13i  S.  C.  3M.  (b)  4  C.  B.  202,  219. 

&  Scott,  345.  (c)  6  Q.  B.  044,  952. 
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point.     Upon  considering  the  evidence,  it  appeared  to  the     ^-  ^;*  ^• 

Court  that  the  verdict  ought  not  to  be  disturbed  upon  the  — — 

point  made  at  the  trial;  but  during  the  argument,  Mr.  _v. 
Hugh  HiU  suggested,  for  the  first  time,  that  consistently 
with  the  evidence,  the  defendant  might  have  merely  left 
the  plaint  note  with  the  clerk,  with  directions  to  take  the 
necessary  steps,  and  that  all  the  irregularity  might  have 
been  the  act  of  the  Court  or  of  the  clerk,  without  the 
defendant's  knowledge  or  participation.  Mr.  Lush  admitted 
that  under  such  circumstances,  the  defendant  would  not  be 
liable  in  trespass  if  the  Court  had  jurisdiction,  but  ui^ged  that 
this  point  at  the  utmost  could  only  entitle  the  defendant  to 
a  new  trial,  because,  if  made  at  the  trial,  it  might  have  been 
answered  by  further  evidence.  He  further  contended,  that 
the  County  Court  judge  had  no  jurisdiction  to  commit  after 
the  discharge  by  the  Insolvent  Court,  and  so  the  defendant 
would  be  liable  in  trespass,  and  the  verdict  must  stand. 

The  point  thus  raised  is  of  great  importance,  and  is 
attended  with  much  difficulty.  It  depends  upon  the  true 
meaning  of  the  word  **  unsatisfied,"  in  the  stat.  9  &  10  Vict 

C,  uOf  S.  «70« 

Although  the  point  has  been  raised,  it  has  not  been 
expressly  decided  after  argument  in  banc  In  Ex  parte 
Pardy  (a),  the  discharge  by  the  Insolvent  Court  was  after 
the  order  for  commitment  by  the  County  Court,  and  my 
Brother  Erie  refusing  an  applicadon  for  a  writ  of  habeas 
corpus  upon  various  grounds,  *' inclined"  ''to  think,  that 
taking  the  facts  as  stated,  the  discharge  by  the  Insolvent 
Court  freed  the  defendant  from  all  liability  in  respect  of 
the  debt  recovered  by  the  judgment  of  the  County  Court" 
In  StUl  V.  Booth  (ft),  the  order  for  payment  and  committal 
was  made  by  the  County  Court  after  the  defendant  had 
been  discharged  by  the  Insolvent  Court;  and  upon  this 
ground  my  Brother  Coleridge  at  Chambers  discharged  the 
defendant  (c):  whereas,  in  the  same  case,  an  application 
having  been  made  to  set  aside  a  writ  of  prohibition  issued 

(a)  1  L..  M.  &  P.  16. 22.  (c)  See  ibid.  442. 

{h)  Ibid.  440. 
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from  the  Petty  Bag  OflSce,  my  Brother  W^ktman  ob8erved(a)b 

that  he  did  <'  not  see  that  there  was,  in  point  of  fivt,  any 

e.  defect  of  jurisdiction  at  all ;  but  at  most  an  erroneooi 

Dalb. 
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exercise  of  his  powers  by  the  County  Court  judgCf  whidi 
would  perhaps  entitle  the  defendant  to  be  discharged  froo 
the  imprisonment"  In  this  state  of  the  law»  onaided  by 
authority,  we  must  endeavour  to  pot  a  construction  on  die 
word  <^  unsatisfied,"  in  connection  with  the  words  **  jodg* 
roent  or  order,"  as  used  in  the  98th  section  of  the  act. 

It  was  contended  for  the  plaintiff  that  it  was,  under  die 
circumstances,  absurd  to  give  to  the  Insolvent  Court  and 
the  County  Court,  a  concurrent  jurisdiction ;  that  it  w» 
unjust  to  allow  the  County  Court  judge  to  commit  for  the 
non-payment  of  a  particular  debt  a  debtor  whose  whole  case 
had  been  considered  by  a  competent  tribunal,  and  who  had 
been  discharged ;  and  that,  adopting  to  the  fiill  extent  the 
rule  so  frequently  referreil  to  as  the  golden  rule  by  whidi 
Judges  are  to  be  guided  in  the  construction  of  acts  of  Par- 
liament, we  ought  to  look  at  the  precise  words  of  the  statute 
and  construe  them  in  their  ordinary  sense  only,  if  such 
construction  would  not  lead  to  any  absurdity  or  mAnifeitf 
injustice ;  but  if  it  would,  then  we  ought  so  to  vary  and 
modify  the  words  used  as  to  avoid  that  which  it  certainly 
could  not  have  been  the  intention  of  the  Legislature  should 
be  done. 

It  certainly  does  seem  to  be  manifestly  unjust  to  commit 
for  the  non-payment  of  a  particular  creditor,  a  man  whose 
whole  property  is  transferred  by  the  order  of  a  competent 
Court  to  an  assignee  for  the  equal  benefit  of  all  his  creditors 
And  many  may  think  it  absurd  that  a  co-ordinate  authority 
should  be  given  to  the  insolvent  commissioners  and  the 
judge  of  the  County  Court,  and  that  the  latter  should  have 
the  power  to  commit  for  an  act  which  the  commissioner 
with  the  same  jurisdiction  may  have  punished  by  his 
remand,  or  adjudged  to  be  venial  by  an  immediate  and 
absolute  discharge, — an  absurdity  which  is  in  no  respect 

(a)  1  L.,  M.  &  P.  443. 
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diminished  by  the  recent  transfer  of  Ae  jorisdiction  of  the     ^  ^-tr  ^• 
insolvent  commissioners  in  certain  cases  to  the  judges  of  ' 
the  County  Court. 

But  we  cannot  adopt  this  rule  to  the  full  extent  to 
which  it  is  pressed.  If  the  precise  words  used  are  plain 
and  unambiguous,  in  our  judgment  we  are  bound  to  con* 
strue  them  in  their  ordinary  sense,  even  though  it  do 
lead,  in  our  view  of  the  case,  to  an  absurdity  or  manifest 
injustice.  Words  may  be  modified  or  varied  where  their 
import  is  doubtful  or  obscure ;  but  we  assume  the  functions 
of  legislators  when  we  depart  fiom  the  ordinary  meaning 
of  the  precise  words  used,  merely  because  we  see,  or  &ncy 
we  see,  an  absurdity  or  manifest  injustice  firom  an  adherence 
to  their  literal  meaning.  The  dischaigd  of  an  insolvent 
debtor  does  not,  in  any  view  of  the  case,  of  necessity  satisfy 
the  judgment  or  order,  and  take  away  the  jurisdiction  of 
the  County  Court  in  every  instance.  Ex  concessis,  where 
a  judgment,  if  it  had  been  in  a  superior  Court,  might  have 
been  enforced  against  the  person  of  an  insolvent,  the  judge 
of  a  County  Court  has  jurisdiction  under  the  98th  section 
of  9  &  10  Vict  c.  95.  Instances  are  mentioned  in  the 
90th  section  of  the  Insolvent  Act  (1  &  2  Vict  c.  110),  in 
which  judgment  in  the  superior  Courts  may  be  so  enforced ; 
and  as  each  judgment  or  order  of  the  County  Court  may 
come  within  this  class,  the  judge  of  the  County  Court  has 
jurisdiction  to  issue  his  summons  to  inquire  into  this  matter ; 
and,  having  jurisdiction,  if  he  make  an  erroneous  order  upon 
that  summcMis,  and  commit  the  defendant,  the  plaintiff  will 
not  be  responsible  in  trespass  for  the  mistake  of  the  judge. 

But  independently  of  this  view  of  the  case,  the  judgment 
or  order  is  not  satisfied  by  the  discharge  of  the  insolvent 
The  person  of  the  debtor  is  protected,  and  the  judgment 
or  order  cannot  be  enforced  by  law  upon  the  debtor's 
goods ;  but  the  debt  remains,  and  may  ultimately  be  satis- 
fied through  the  medium  of  the  Insolvent  Court  from  the 
present  or  subsequently  acquired  property  of  the  debtor. 
To  commit  a  debtor  under  such  circumstances  for  non- 


Abley 

V, 

Dale. 
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VaUme  It.  payment  of  a  particular  creditor,  and  thus  obtain  indirectlj 
-  by  imprisonment  what  cannot  be  had  by  direct  means,  i^ 
except  under  very  special  circumstances,  manifestly  unjust: 
but  cases  may  occur,  though  rarely,  in  which  the  ezerctae 
of  such  a  power  would  be  justified;  and  it  is  not  impossibk 
that  the  Legislature  may  have  supposed  that  a  discretioii 
upon  the  subject  might  safely  be  entrusted  to  gentlemen 
who  were  to  dischai^ge  the  important  dudes  of  local  jodgei. 
But  without  speculating  upon  the  modves  of  the  \jtggr 
lature,  we  are  not  at  liberty  to  depart  firom  the  plain 
meaning  of  the  words  used ;  and,  therefore  are  of  opinioo, 
that  the  judge  had  jurisdiction  to  commit  in  this  case. 

There  ought,  therefore,  to  be  a  new  trial ;  but  it  should 
be  upon  payment  of  costs,  because  the  point  was  not  made 
at  the  trial. 

Rule  absolute  for  a  new  trial,  upon  payment 
of  costs. 


•/•"««  i«.  Burnett  v.  Phillips. 


[In  the  Exchequer. 


(3oram  Martin^  B.^  sitting  alone.] 

The  writ  of      HiRROR  coram  vobis   to  reverse    an    outlawry.     The 
a  judgment  of   record  set  out  the  pleadings  and  final  judgment  in   an 

IS^^iiSItof'''*^^^^^  ^^^^  Dorinda  Anne  Burnett,  (die   plaintiff  in 
errors  de-        error),  a  writ  of  ca  sa.,  the  return  thereto  of  non  est  inventus^ 

scnDcd  too 

Judgment  and  the  subsequent  proceedings  down  to  and  including 

jiidgmcnt*of  ^^^  judgment  of  waiver  against  the  plaintiff.     The  writ 

*^^Zthat  ^^  error  and  assignment  of  errors  described  the  proceedings 

the  defendant  as  being  in  outlawry,  and  the  error  assigned  was,  that  at  the 

entitled  to  time  of  awarding  and  issuing  the  exigi  facias  the  plaintiff 

judgment  ^^    abroad.     The    defendant    having    pleaded    nul    tiel 
record. 
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/.  Gray  moved  for  judgment  upon  the  production  of  the     ^^J{  ^' 
record  by  the  Master. 


Hawkins,  contra.  There  b  no  judgment  of  outlawry  as 
described  in  the  writ  of  error  and  assignment  of  errors. 
The  plaintiff  being  a  woman,  the  judgment  was  a  judgment 
of  waiver,  and  not  of  outlawry.  The  proceedings  by  out- 
lawry are  different  from  those  by  wwver.  "  Waived, 
umviata,  and  not  utUgata  or  exlex,  for  that  women  are 
not  swome  in  leets,  or  tomes,  as  men  which  be  of  the  age 
of  twelve  yeares  or  more  be ;  and  therefore  men  may  be 
called  utlegati,  id  est,  extra  legem  positt,  but  women  are 
fvaiviattB,  id  est,  derelictcB,  left  out  or  not  regarded,  because 
they  were  not  swome  to  the  law ;"  Co.  LitL  122,  ft.  So  in 
Tidd^'s  Practice,  131,  9th  ed.,  the  proceedings  in  waiver  are 
treated  as  different  from  'those  in  outlawry,  and  the  same 
distinction  is  preserved  in  the  Uniformity  of  Process  Act, 
2  Wm.  4,  c.  39,  ss.  3,  5  and  6.  In  Com.  Dig.,  tit  «  Utla- 
9^^r  (A.),  after  citing  the  above  passage  from  Co.  Lift,, 
it  is  said,  '*  And  therefore,  if  a  woman  is  said  to  be  utlagata^ 
it  will  be  error." 

J.  Gray,  contra.  The  foundation  of  the  distinction  which 
is  su^ested,  does  not  now  exist,  and  the  distinction  itself 
is  one  in  name  only.  But  admitting  that  a  judgment 
of  outlawry  against  a  woman  is  bad,  the  vnrit  of  error  in  this 
case  may  still  be  sufficient  The  proceedings  and  judg- 
ment of  waiver  in  the  original  action  are  correct,  and  to 
refer  to  them  in  the  writ  of  error  as  proceedings  in  outlawry 
is  merely  a  variance  in  name,  and  not  in  substance,  since 
the  mode  of  proceeding,  and  the  effect  of  both,  are  the 
same.  This  appears  from  what  Lord  Coke  says  shortly 
after  the  passage  cited  by  the  other  side  *'  And  the  out- 
lawry of  a  woman  is  legally  called  tcaiviaria  mulieris,^ 

Martin,  B. — There  must  be  judgment  for  the  defendant 
I  regret  that  I  have  been  compelled  to  come  to  this  con-« 

VOL.   II.  H  H  L.   M.   &  p. 
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elusion^  because  I  am  unwilling  to  give  effect  to  an 
objection  which  clearly  arises  only  from  an  error;  bat 
applying  the  law  upon  the  subject  to  the  present  case, 
I  think  I  must  decide  that  there  is  no  record  of  oatkwiy. 
If  it  had  not  been  for  the  authority  of  the  case  refened 
to  in  Com.  Dig.j  I  should  have  been  of  a  different  opinion; 
but  that  case  shews  that  to  say  of  a  woman  that  she  is 
utlagata,  is  a  material  variance  and  a  good  ground  of  error. 
If  the  judgment  had  been  of  outlawxy  it  woald  have  been 
clearly  bad.  The  judgment,  however,  is  of  waiver,  and  is 
correct,  but  the  writ  of  error  and  assignment  of  error 
improperly  describe  it;  and  the  judgment  below  most, 
therefore,  be  affirmed. 

Judgment  below  affirmed. 


Jwu  14. 


Lambert  v.  Smith. 


[In  the  Common  Pleas. 


Coram  Jervis^  C.  •/.,  CressweUy  •/.,  Maule,  J.,  ami 

Talfourdy  J.] 

A  SSUMPSIT  by  payee  of  a  bill  of  exchange  for  30i, 
drawn  by  John  Symons  upon,  and  accepted  by  the  de- 
fendant. 

Plea  that  the  defendant  was  discharged  by  the  order  of 
the  Insolvent  Debtors'  Court,  under  the  1  &  2  Vict  c.  110, 
from  the  said  causes  of  action,  &c. 

Replication  that  the  defendant  was  not  discharged  by 
latter  has  des-  the  said  order  from  the  said  causes  of  action,  modo  et 

cribed  in  his       ^        a 
leheduleasdae  lorma. 
to  the  drawer, 

if  the  imolventknew  that  the  plaintiff  had  once  been  the  holder,  and  omitted  to  intert  his  oane. 
If  an  insoWent  does  not  know  the  name  of  the  holder  of  a  negotiable  security  apon  which  hi 
is  liable,  he  should,  in  order  to  make  his  discharge  under  the  I  &  2  Vict,  c  1 1d,  «  bw  agilBft 
the  holder,  give  the  best  description  of  him  that  he  can,  or  at  least  describe  the  debt  as  doets 
a  person  claiming  to  be  a  creditor,  and  whose  name  is  unknown ;  semUi^  per  itfini2r,  J. 


A  discharge 
by  the  Insol- 
vent Debtors' 
Court  under 
the  I  &  2  Vict 
c.  1 10,  is  not 
a  bar  to  an 
action  by  the 
holder  of  a  bill 
accepted  by 
the  insolvent, 
and  which  the 
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Upon  the  trial,  it  appeared  that  the  defendant  being     ^-  ^-  *  P. 


indebted  to  Symons  in  30/.,  accepted,  at  his  request,  the 
bill  sued  upon ;  that  the  bill  was  taken  by  the  plaintiff's 
clerk  to  the  defendant  for  his  acceptance ;  that  he  accepted 
it,  and  returned  it  to  the  clerk,  who  carried  it  back  to  the 
plaintiff;  and  that  it  had  continued  ever  since  in  the  plain* 
tiff's  possession.  The  defendant  afterwards  petitioned  the 
Insolvent  Debtors'  Court,  under  the  1  &  2  Vict  c  110,  and 
inserted  the  bill  in  his  schedule,  describing  it  as  drawn 
upon  him  by  Symons,  whom  he  named  as  his  creditor,  but 
omitting  to  mention  the  holder's  name,  or  to  state  that  the 
name  of  the  holder  was  unknown  to  him.  It  was  contended, 
that  upon  this  evidence  the  plea  was  not  proved ;  and  the 
learned  Judge  being  of  that  opinion,  directed  the  jury  to 
find  for  the  plaintiff,  giving  the  defendant  leave  to  move  to 
enter  the  verdict  for  him. 

Hawkins  having,  on  a  former  day,  obtained  a  rule  nisi 
accordingly, 

Fhipson  shewed  cause.  The  question  is,  whether  the 
order  of  the  Insolvent  Debtors'  Court,  is  a  discharge  as 
against  the  plaintiff;  and  that  depends  upon  the  75th 
section  of  the  I  &  2  Vict,  c  110.  That  section  authorizes 
the  Insolvent  Debtors'  Court,  after  the  prisoner  has  been 
examined,  and  shall  have  sworn  to  the  truth  of  his  schedule, 
and  has  executed  a  warrant  of  attorney  to  his  assignees,  to 
adjudge  him  entitled  to  his  discharge,  and  to  the  benefit  of 
the  act,  *^  as  to  the  several  debts  and  sums  of  money  due  or 
claimed  to  be  due  at  the  time  of  making  such  vesting  order 
as  aforesaid  from  such  prisoner  to  the  several  persons 
named  in  his  schedule  as  creditors,  or  claiming  to  be  credi- 
tors, for  the  same  respectively,  or  for  which  such  persons  shall 
have  given  credit  to  such  prisoner  before  the  time  of  making 
such  vesting  order  as  aforesaid,  and  which  were  not  then 
payable,  and  as  to  the  claims  of  all  other  persons,  not  known 
to  such  prisoner  at  the  time  of  such  adjudication,  who  may 
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foiumt  II.  \^  indoneea  or  holders  of  anj  negotiable  security  set  I 
-^— ^  such  schedule  so  sworn  to  as  aforesaid.**  Here  the  \ 
WHS  not  named  in  the  schedule,  and  he  wia  not  a  h( 
(he  bitl,  "not  known  to  such  prisoner  at  the  time  c 
adjudication ;"  therefore  the  discharge  does  not  < 
against  him.  In  Pugh  v.  Hookham  (a),  it  appeared  tl 
defendant,  the  acceptor  of  a  bill  of  exchange,  had  tal 
benefit  of  the  Insolvent  Debtors'  Act  (b),  and  had  ii 
the  bill  in  bis  schedule,  describing  it  as  then  in  the 
of  the  drawer,  whereas  he  knew  that  the  bill  had  bi 
dorsed  to  the  plaintiff;  and  Tindal,  C.  J.  held,  tl 
discharge  did  not  operate  as  a  bar  as  against  the  p! 
[/ftjpwn  referred  also  to  Seeoet  v.  Lambert  (c);  L 
Mason  (d) ;  Boydell  v.  Champwya{e) ;  Seek  v.  Bever 
and  Hoi/let  v.  Blon  (jp).] 

Hawkiiu,  in  support  of  the  rule.  The  69th  t 
requires,  that  the  schedule  shall  contain  a  descriptioii 
persons  who  "shall  chiim  to  be  his  creditors;"  that  is 
such  persons  as  the  insolvent  sboU  know,  at  the  time  o 
the  schedule,  to  be  then  claiming  to  be  creditors,  not 
whom  he  knows  to  have  once  claimed.  \_CreattoeUt  J 
makes  an  original  contract  with  the  payee:  does  1 
know,  therefore,  that  the  payee  is  his  creditor?]  H 
knows  that  he  was  his  creditor  at  the  time  when  the  cc 
was  entered  into;  but  as  the  contract  is  a  negotiable  sei 
he  cannot  know  that  the  holder,  at  the  time  of  the  a 
ance,  is  also  the  holder  at  maturity,  or  at  any  other 
The  probability  is  that  he  is  not  [^CreisweU,  J. — A 
ing  to  your  argument,  then,  the  debtor  need  never 
the  name  of  the  bolder  of  the  bill;  for  he  can  oei 


(a)  5  C.  &  P.  376.  (c)  4  B.  &  C.  au. 

(6)  7  Geo.  4,  c.  57  \  the  46th  (rf)  4  C.  St  P.  323. 

■ection  of  which  ia,  m  far  u  the  {e\  3  M.  &  W.  433. 

preicnt  question    ii  concerned,  (/)  11  M.  &  W.  S46. 

predselj-  aimilar  to  the  75th  aec-  {$)  U  M.  &  W.  387. 
tion  of  the  1  &  3  Vict.  c.  1 10. 


Lambert 

o. 

Smith. 
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quite  sure  wlio  the  holder  is.]  The  defendant  was  origi-  t,  M.^  P. 
nally  indebted  to  Sjmons ;  and  as  he  did  not  know  who  - 
might  be  the  holder  of  the  bill  when  he  filed  his  schedule, 
he  stated  all  that  he  could  state  with  certainty,  viz. :  the 
name  of  his  creditor,  and  the  amount  due  to  him.  It  is 
consistent  with  the  evidence,  that  the  defendant  was  misled 
into  believing  that  the  payee  had  sent  the  bill  back  to  the 
drawer.  [  Talfourd,  J. — The  evidence  shews  that  the  de- 
fendant knew  that  the  plaintiff  had  once  been  the  holder ; 
that  is  enough  to  make  it  incumbent  on  the  defendant  to 
shew  that  he  afterwards  learned  that  the  plaintiff  had  ceased 
to  be  the  holder.  Jervis,  C.  J. — It  comes  to  this ;  because 
the  defendant  was  not  certain  that  the  plaintiff  was  the 
holder,  he  would  not  insert  his  name  to  the  schedule,  and 
thus  avoided  encountering  his  opposition.] 

Jebvis,  C.  J. — I  am  of  opinion  that  this  rule  must  be 
dischaiged.     It  is  not  necessary  to  determine  whether  the 
description  of  the  instrument  is  accurately  set  forth  in  the 
schedule,  or  whether  the  name  of  the  payee   as  well  as 
that  of  the  drawer  ought  not  to  have  been  stated ;  because, 
even  assuming  that  the  bill  has  been  properly  described, 
the  insolvent  has  not  been  dischaiged  as  against  the  plain- 
tiff.    The  discharge  is  a  statutable  provision ;  and,  in  order 
to  avail  himself  of  it,  the  defendant  must  bring  himself 
within  the  terms  of  the  act     Now,  the  1  &  2  Vict,  c  110, 
s.  75,  empowers  the  Insolvent  Debtors'  Court  to  discharge 
the  prisoner  as  to  the  debt  due,  at  the  time  of  the  vesting 
order,  ^'  to  the  several  persons  named  in  his  schedule  as 
creditors ;" — thb  is  not  that  case :  and  further,  ^\  and  as  to 
the  claims  of  all  other  persons,  not  known  to  such  prisoner 
at  the  time  of  such  adjudication,  who  may  be  indorsees  or 
holders  of  any  negotiable  security  set  forth  in  such  schedule." 
The  question  is,  on  whom  lies  the  burden  of  proving  this 
want  of  knowledge?     Mr.  Hawkins  says,  that  prima  facie 
the  acceptor  of  a  bill  cannot  be  taken  to  know  to  whom  the 
bill  b  indorsed.     But  it  was  shewn  that  the  defendant  once 
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knew  that  the  plaintiff  was  the  holder.  How  does  h 
rid  of  that  evidence.  He  does  not  do  so  at  alL 
plaintiff  has  a  right  to  say :  ''if  you  want  to  bar  my  c 
you  roust  shew  that  you  did  not  know  that  I  wac 
holder ;  and  if  it  appears  that  you  did  know  it,  then 
roust  shew  that  you  inserted  my  name  in  the  achedc 
the  holder."  The  decision  of  I\iffh  ▼.  H6(Mam  (a)  i 
express  authority  on  the  subject  It  shews  that  if 
insolvent  knows  that  a  certain  person  was  once  the  b 
of  the  bill,  he  must,  if  he  wishes  that  the  dischai^ 
operate  against  that  person,  insert  his  name  in  the  sche^ 
and  that  if  he  does  not  do  so,  he  must  take  his  chance 
the  discharge  will  not  be  a  bar,  if  it  turns  out  that  the  i 
person  was  the  holder  when  the  schedule  was  filed 
therefore  think  that  this  rule  must  be  dischaiged. 


M AULR,  J. — I  agree  that  in  this  case  the  dischai; 
inoperative  with  respect  to  the  plaintiff's  claim.  The  s 
of  the  Insolvent  Debtors'  Act,  I  think,  is  this :  that 
insolvent  shall  be  discharged;  but  that  as  a  condition  o: 
discharge,  he  must  name  in  his  schedule  all  his  credi 
and  all  who  claim  to  be  his  creditors ;  and  must  desc 
the  debts  from  which  he  asks  to  be  discharged.  In  the 
of  a  negotiable  instrument,  it  may  happen  that  he  may 
be  able  to  describe  his  creditor  by  name ;  but  it  does 
follow  that  he  cannot  give  any  description  of  him.  Il 
cannot,  then  so  much  the  worse  for  the  creditor;  and 
persons  who  take  negotiable  securities  must  know  that  t 
debtor  may  not  be  able  to  describe  them  in  his  sched 
But  there  is  no  reason  why,  if  he  can,  he  should 
describe  the  holder.  Indeed,  I  am  very  much  inclinec 
think,  that  under  sect.  69  he  ought  to  describe  the  deb 
a  substantive  debt  due  to  the  holder.  That  section  requ 
the  insolvent  to  set  forth  in  his  schedule  ''a  full  and  i 
description"  of  his  debts,  ^^and  of  all  and  every  person 


(a)  5  C.  &  P.  376. 


Lambkbt 
ft. 

Smith. 
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persons  to  whom  such  prisoner  shall  be  indebted,  or  who     ^'  ^'  *"  ^' 
to  his  knowledge  or  belief  shall  claim  to  be  his  creditors,  - 
together  with  the  nature  and  amount  of  such  debts  and 
claims  respectively,  distinguishing  such  as  shall  be  admitted 
from  such  as  shall  be  disputed  by  such  prisoner;"  and  I 
think  that,  construing  the  act  according  to  its  spirit,  this 
section  requires  that  the  insolvent  should  place  in  the  list 
of  his  creditors  the  names  of  the  persons  claiming  under 
negotiable   instruments;   or   that,   if  he  does    not  know 
their  names,  he  should  describe  them  as  persons  claiming 
to  be  his  creditors,  and  whose  names  are  unknown.     That 
would  not  call  the  attention  of  the  holder  of  a  bill  to  the 
insolvency  as  perfectly  as  naming  him  would ;  but  if  the 
insolvent  cannot  name  him,  I  do  not  see  why  he  should 
not  at  least  give  some  description  of  him.     The  first  part 
of  the  75th  section  proceeds  on  the  supposition  that  the 
creditors  may  be  named;  and  if  my  view  of  sect  69  be 
correct,  the  further  provision — ^^  as   to  the  claims  of  all 
other  persons,  not  known  to  such  prisoner  at  the  time  of 
such  adjudication,  who  may  be  indorsees  or  holders  of  any 
negotiable  security  set  forth  in   such  schedule" — would 
apply  to  such  persons  as  were  mentioned  as  being  the 
holders  of  bills,  and  whose  names  were  not  known.   K  the 
69th  section   requires  a  full  description  of   all  persons 
claiming  to  be  creditors,   the   unknown  holders  of  bills 
should  be  so  described  among  the  creditors ;  and  then 
the  claim  would  be  as  perfectly  described  as  the  nature  of 
the  case  permitted.  Otherwise  a  person  might  be  discharged 
under  sect  75,  as  against  persons  who  were  not  in  any 
manner  named  or  described  in  the  list  of  creditors,  although 
he  might  easily  have  described  them,  if  not  by  name,  at 
least  in  some  other  way. 

If  the  proper  way  of  drawing  up  the  schedule  be  as  I 
have  stated,  the  defendant  is,  beyond  doubt,  not  discharged 
here.  But  whether  it  be  or  not,  I  think  that  the  case 
of  Pugh  V.  HooKham  is  an  express  authority  against  the 
defendant     The  decision  of  Tindaly  C.  J.,  in  that  case 
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does  Dot  appear  to  have  been  ever  questioned ;  and  upon 
the  authority  of  that  case,  I  think  that  the  defendant  is 
not  discharged  from  the  present  claim. 

Crbbswell,  J. — I  am  of  the  same  opinion.  I  entirely 
agree  with  my  Brother  Mauk  in  his  observations  on  sect  69. 
But  it  is  enough  to  say  that  the  case  of  J^iffh  v.  Hook- 
ham  (a)  is  a  decisive  authority  for  dischai^ging  this  rule. 


Talfourd,  J.,  concurred. 


Rule  discharged. 


(a)  5  C.  &  P.  376. 


June  9, 16.       In  re  a  Plaint,  &c.,  in  the  Whitechapel  County  Court  of 

Middlesex, 
Between  H.  Banks  and  Another,  Pkuntifis, 

and 
Benjaion  Rebbeck,  Defendant. 


[Bail  Court.     Coram  Wigktman^  J."] 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  a  writ  of  prohibition  should  not  issue  to  the  judge  of 
the  Whitechapel  County  Court  of  Middlesex,  to  prohibit 
him  from  further  proceeding  in  a  plunt  between  Banks 
and  Another  v.  Rebbeck. 

The  facts  of  the  case  are  so  ftilly  set  out  in  the  judgment, 
that  it  is  unnecessary  to  repeat  them  here. 

W.  T,  Barnard  shewed  cause.  He  contended  that  the 
title  to  the  premises  was  not  in  question  before  the 
County  Court  judge,  and  that  there  was  sufficient   evi- 

the  purchase-  •^      o 

money,  and  he 

had  paid  a  sum  which,  together  with  a  set-off,  equalled  the  amount  of  the  purchaac-monejr : 

Hddf  on  motion  for  a  prohibition,  that  the  County  Court  had  no  jurisdiction  under  the  12*2nd 

section. 


The  9  &  10 
Vict  c  96, 
ii.  122,  applies 
only  where  the 
relation  of 
landlord  and 
tenant  exists 
between  the 
parties. 

Therefore 
where  the 
defendant  was 


m 


ion 


under  an 
agreement  to 
purchase,  the 
rent  to  be  de- 
ducted from 
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dence  that  the  relation  of  landlord  and  tenant  existed.    ^*  ^*  ^  ^' 

1 851 

and  had   been  determined  bj  notice  to  quit;  and  he  re- 


ferred to  Doe  d.  HicUi  v.  MiUer  (a)^  and  Fearon  and  Another  and  Another 
V.  NorvaU(b).  Rweck. 

Hawkins,  in  support  of  the  rule,  referred  to  the  9  &  10 
Vict.  c.  95^  8.  122,  and  Jones  v.  Otven(c). 

Cur.  adv.  vtdL 

WiGHTMAN,  J.,  afterwards  delivered  the  following  judg- 
ment.— This  was  an  application  for  a  prohibition  to  the 
County  Court  of  Whitechapel,  on  the  ground  that  the  case 
was  not  within  the  jurisdiction  of  the  County  Court. 

The  plainti£&  sought  to  recover  possession  of  a  house 
bj  proceeding  in  the  County  Court  against  the  defendant 
as  the  tenant,  under  the  122nd  section  of  the  9  &  10  Vict 
c.  95,  by  which  it  is  enacted,  *^  that  when  and  so  soon  as 
the  term  and  interest  of  the  tenant  of  any  house,**  &c., 
^' where  the  value  of  the  premises  or  the  rent  payable 
in  respect  of  such  tenancy  did  not  exceed**  502.  a-year, 
**  and  upon  which  no  fine  shall  have  been  paid,  shall  have 
ended,  or  shall  have  been  duly  determined  by  a  legal  notice 
to  quit,**  the  landlord  may  proceed  in  the  County  Court  to 
recover  possession. 

The  defendant,  who  was  occupier  of  the  premises,  resisted 
the  proceeding  in  the  County  Court,  on  the  ground  that 
the  title  to  the  house  was  in  question,  and  that  the  ordinary 
relation  of  landlord  and  tenant  did  not  subsbt  between  the 
plaintifis  and  the  defendant 

It  appeared  upon  the  affidavits,  that  on  Monday  the  10th 
of  August,  1846,  the  father  of  the  defendant,  by  a  written 
agreement  of  that  date,  let  the  house  in  question  to  Hannah 

(a)  5  C.  &  P.  595.  (c)  5  D.  &  L.  669. 

ib)  5  D.  &  L.  439. 
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Miranda  Service,  at  8i.  a  week,  to  commence  on  that  day, 
and  the  first  payment  to  become  dae  on  the  following 
Monday,  and  that  a  week's  noUce  to  quit  should  determine 
the  tenancy.  It  further  appeared,  that  on  the  llth  of 
December  in  the  same  year,  the  defendant  married  Hannah 
Miranda  Service;  and  it  was  stated  in  the  aflBdavits  on 
behalf  of  the  defendant,  that  on  the  10th  of  December 
(the  day  before  the  marriage)  the  &ther  of  the  defendant 
entered  into  another  agreement  with  Hannah  Miranda 
Service  to  sell  the  house  in  question,  then  in  her  occupation, 
for  1502.,  and  upon  payment  of  the  same  the  defendant 
forther  agreed  to  give  a  good  title  to  the  honSe^  and  execute 
proper  deeds  for  conveying  it  to  Hannah  Miranda  Service 
or  her  assigns  at  her  expense;  but  until  the  160£  was 
paid,  she  agreed  to  pay  the  father  8«.  a  week  for  the  house. 
Then  followed  the  date,  but  before  the  dignatures  were  the 
words  '^  the  8i.  weekly  to  be  in  part  payment  of  the  above 
amount**  This  agreement  was  said  to  be  in  sads&ction  of 
the  first,  and  the  aflSdavit  on  the  part  of  the  defendant  then 
stated,  that  the  \50l  had  been  paid  by  as  many  weekly 
payments  of  %s.  as  amounted  to  %ZL  4tf.,  and  by  a  set-off. 
It  also  appeared  that  the  defendant,  after  his  marriage^ 
had  paid  8».  a  week  to  his  father  down  to  the  time  of  the 
death  of  the  latter,  and  it  was  also  stated  that  the  de- 
fendant had  paid  4s.  on  account  of  rent  to  his  mother.  It 
also  appeared  that  a  week's  notice  to  quit,  ending  upon 
a  Monday,  had  been  given  (a). 

The  judge  of  the  County  Court  was  of  opinion  that  the 
title  did  not  really  come  in  question,  and  that  the  relation 
of  landlord  and  tenant  subsisted  between  the  parties,  and 
was  put  an  end  to  by  the  notice  to  quit 

It  appears  to  me,  that  after  the  making  the  second 
agreement  for  a  purchase,  the  occupation  was  under  that 
agreement,  and  not  under  the  first,  and  that  the  defendant 


(a)  The  plaintifia  were  the  executors  of  the  father  of  the  defendant. 
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would  be  in  the  occupation  not  as  a  tenant  in  the  ordinary     ^  Af.  tr  P. 
sense  of  the  term,  but  as  a  purchaser  in  possession.     Upon  - 


payment  of  the  purchase-money,  the  payment  of  8».  a  week  and  Another 
was  to  cease,  and  though  the  defendant  would  not  have  any  bbbbeck. 
legal  title  as  purchaser  until  a  conveyance  made,  the  ordi- 
nary relation  of  landlord  and  tenant  which  seems  to  be 
contemplated  by  the  statute  would  not  subsist  between  the 
plaintiff  and  the  defendant  (a),  and  the  case  in  the  principle 
falb  within  that  oiJonei  v.  Owen  (ft),  cited  upon  the  argu- 
ment in  which  my  Brother  Patteson  held,  that  to  bring  the 
case  within  the  jurisdiction  of  the  County  Court,  the  ordi- 
nary relation  of  landlord  and  tenant  must  subsist  between 
the  parties. 

If  the  case  of  the  defendant  as  stated  upon  the  aflSdavils 
is  real,  it  is  quite  clear  that  in  justice  and  equity  he  ought 
not  to  be  turned  out,  though  he  has  no  legal  title;  but 
it  seems  to  me,  that  upon  the  proper  construction  of  the 
statute  as  adopted  in  the  case  of  Janes  v.  Owen,  in  which 
I  concur,  the  case  is  not  within  the  jurisdiction  of  the 
County  Court;  and  therefore  the  rule  will  be  absolute 
for  a  prohibition. 

Rule  absolute. 


(a)  See  Wmterbottom  v.  Ingham,  7  Q.  B.  6ll. 
(6)  5  D.  &  L.  669. 
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June  12,  16.  WiLLlABftS     V.     The    LORDB    COMMISSIONEBS     OF     TUB 

Admiraltt. 

[In  the  Common  Pleas. 

Coram  Jervis,  C,  J.,  Maule^  J,,   Cresswell,  J.,  and 

Talfourd,  J.] 

The  Lords  J.  HIS  rule,  obtained  by  Captain  Milne,  called  upon  the 
of  the  Admi-  plamtiti  to  shew  cause  why  a  writ  of  summons,  durected  ^*to 
pow w*cd  STsue  ^^®  Commissioners  for  executing  the  office  of  Lord  High 
and  be  sued  in   Admiral  of  the   United   Kingdom  of  Great  Britain  and 

respect  of  cer-  ^  ° 

uin  matters  Ireland,"  and  the  service  thereof,  shoidd  not  be  set  aside; 

lecUve  name,  or  whj  the  service  should  not  be  set  aside.            ^ 

^lOnstThem  '^^^  affidavits  upon  which  the  rule  was  granted  slated 

in  respect  of  (hat  the  defendants  were  not  a  corporation,  and  that  the 

some  of  such  .  , 

matters.  writ  had  been  served  upon  Captain  Milne,   one  of  the 

summons  di-  Lords  of  thc  Admiralty.  Upon  shewing  cause,  the  plain- 
rectedtothcm   ^jjf  made  an  affidavit  which  stated,  amonir  other  thinirs, 

m  that  name  ^  '  ^  ^^ 

having  been      that  the  action  was  brought  to  recover  the  arrears  of  half 

served  upon  i  i  •  •       i 

one  of  the        pay  due  to  him  as  a  surgeon  in  the  navy. 

commissioners, 
the  Court 

refused  to  set        Roebuck  and   Byks,  Sent.,   shewed  cause.      The  only 

aside  the  wnt  .  ...  . 

or  service ;  question  upon  this  motion  is,  not  whether  the  plaintiff  has 

appearod  upon  &  g^^x^  cause  of  action  against  the  defendants,  but  whether 

affiJsvlton  '  ^^^  ^"'  ^^^  service  are  regular.     If  the  defendants  may 

shewing  cause,  be  sued  in  their  aggregate  capacity  in  this  form  of  action, 

that  the  cause 

of  action  was     the  writ  is  regular.   By  the  1  &  2  Geo.  4,  c.  93,  s.  9,  the  com- 

the  defendants   wiissioners  of  the  navy  were  empowered  to  bring  and  defend 

were  not  suable  actions  of  ejectment,  or  other  proceeding  at  law  or  in  equity, 

lective  name,     for  recovering  possession  of  any  manors,  messuages,  lands, 

tenements,  and  hereditaments  vested  in  them  by  that  act, 

and  to  distrain  for  rent  in  arrear  in  respect  thereof;  and  also 

to  bring  or  defend  any  other  action  in  respect  of  the  said 
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manors,  &c.    The  same  section  provides,  that  in  every  such    ^  ^-  fr  ^« 
action  the  said  principal  officers,  &c.  shall  be  called  '*  The 


Williams 
LoEDB  Com  • 

MI88IONBB8 


Principal    Officers   and   Commissioners  of  his  Majesty's 

Navy,"  without  naming  them,  or  any  of  them.     The  effect 

of  this  enactment  was  to  make  the  commissioners  of  the    .  <^^ 

Admiralty. 

navy  a  quasi  corporation.  This  appears  firom  the  7  &  8 
Geo.  4,  c.  65,  s.  1,  which  gives  to  the  Lord  High  Admiral 
all  the  powers  given  by  any  act  of  Parliament  to  the  Com- 
missioners of  the  Admiralty,  or  to  any  other  person  or 
"  body  corporate."  These  last  words  cannot  apply  to  any 
other  body  than  the  commissioners  of  the  navy.  The 
2  Wm.  4,  c.  40,  s.  1,  abolished  the  offices  of  commissioners 
of  the  navy  and  of  commissioners  for  victualling  the  navy, 
and  transferred  all  the  interests,  powers,  and  duties  vested 
in  them  by  any  acts  of  Parliament,  and  every  matter  relat- 
ing to  them  and  their  offices,  to  the  Lords  of  the  Admiralty, 
to  be  vested  in  and  exercised  by  them  in  as  full  and  ample 
a  manner,  to  all  intents  and  purposes,  as  if  they  had  been 
named  in  the  said  acts.  The  2nd  section  vested  in  them 
all  the  property  of  the  other  commissioners;  and  the  7th 
provided,  that  in  all  deeds  and  other  instruments  touching 
any  estate,  property,  matter,  or  thing  relating  to  the  naval 
service,  it  should  be  sufficient  to  describe  them  as  they  are 
described  in  the  writ  in  this  action.  The  effect  of  these 
enactments,  as  well  as  of  the  3  &  4  Wm.  4,  c.  65  (the 
Woolwich  Dock  Act),  is  to  erect  the  Lords  of  the  Admi- 
ralty into  a  corporation,  by  gradually  conferring  upon  them 
its  power  and  incidents.  From  the  7  Wm.  4,  c.  3  (which 
transferred  to  the  Commissioners  of  the  Admiralty  for  the 
time  being  all  contracts  entered  into  with  the  Postmaster 
General  in  relation  to  the  Packet  Service),  it  appears  that 
the  Legislature  considered  the  Lords  of  the  Admiralty  as  a 
quasi  corporation.  If  this  view  be  correct,  the  defendants 
are  properly  sued  by  their  collective  name ;  the  writ  cor- 
rectly describes  them,  and  it  ought  not  to  be  set  aside. 

But  even  if  they  are  not  a  corporation,  there  is  no  ground 
for  setting  aside  the  writ  or  the  service  of  it.     If  the  de- 


d 


458 


GASES  ON   POINTS  OF  PRACTICI^    &C. 


VohmB  11. 
1851. 

WlLUAMB 

9. 

Lords  CoM- 

MUaiONUUI 

of  the 

AmCIftALTT. 


fendants  are  the  parties  reallj  sued,  but  are  mmdescribed  m 
the  writ,  it  is  not  on  that  account  to  be  set  aside  (tf ).  And 
the  service  on  Captain  Mikie^  although  insufficient  to  afifect 
the  whole  body,  is  good  as  far  as  it  goes;  for  the  writ  most 
be  served  on  every  member  of  the  board*  If^  oa  the  other 
hand,  they  are  not  the  parties  sued,  but  Captun  JMBloe 
alone  is  the  defendant,  the  motion  is  equally  misconceived; 
for  his  description  in  the  writ  is  merely  a  QiisDomer, — an 
error  which  can  be  taken  advantage  of  only  if  it  be  imported 
into  the  declaration,  when  the  defendant  may  have  it 
amended  at  the  plaintiff's  costs. 

But  further,  it  may  turn  out  that  they  aie  sued  finr  rent 
in  arrear,  or  upon  a  bond  which  they  have  executed  undff 
the  style  by  which  they  are  here  described;  and  if  so^ 
they  are  properly  sued  in  that  name ;  Gould  v.  Bamei  (i)L 
[Maule^  J.,  referred  to  WilKams  v.  Bryant  (c).  Jenris,  C.  J. 
— The  plaintiff's  own  affidavit  states  that  the  action  is 
brought  for  arrears  of  half  pay.]  That  statement  is  irrele- 
vant to  the  present  question,  and  cannot  be  looked  to  for 
the  purpose  of  deciding  whether  this  vrrit  and  service  are 
regular  or  not.  If  the  Court  were  to  notice  it,  it  would 
follow  that  a  writ,  or  the  service  of  it,  might  be  set  aside 
for  irregularity  in  every  case  where  it  appeared  upon  the 
affidavits  that  the  plaintiff  had  not  a  good  cause  of  action. 


Crawder  and  Montague  Smithy  in  support  of  the  rule. 
First,  the  acts  of  Parliament  cited  merely  confer  a  capacity 
of  entering  into  certain  contracts,  and  of  maintaining  and 
defending  certain  actions,  in  a  collective  name;  bat  the 
grant  of  such  powers  to  a  number  of  individuals  does  not 
make  them  a  corporation. 

But  if  they  are  a  corporation,  they  have  not  been  properly 
served; — the  2  Wm.  4,c.  39,8.  13, directing  that  inactions 


(a)  See  Chit,  Archb.  144,  8th 
ed.,  and  the  cases  there  cited  in 
n.  it).  See  also  Walker  S^  Co.  v. 
ParhkUy  2  D.  &  L.  982. 


(6)  3  Taunt.  504. 

(c)  5  M.  &  W.  447 ;  S.  C.  7 
Dowl.602.  See  also  A€^.  ▼.  IToo^ 
dale,  6  Q  B.  549. 
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against  corporations  aggregate  the  writof  summons  shall  be     L,  BLf^T. 

served  on  the  mayor,  or  other  head  officer,  or  on  the  town-  — • — 

clerk,  clerk,  treasurer,  or  secretary  of  such  corporation.  [Byks^  «. 

Seijt     It  is  not  contended  that  they  are  a  corporation,  but    misbiomsbs* 

only  a  quasi  corporation.]     It  lies  upon  the  plaintifiF  to   ^^J^j^irt 

shew  that  he  has  a  right  to  sue  the  Lords  of  the  Admiralty 

by  that  name ;  not  only,  however,  has  he  not  done  so,  but 

hb  affidavit  shews  that  the  action  is  brought  in  respect  of  a 

cause  for  which  they  cannot  be  sued  in  that  name.     But 

even  if  this  were  a  case  in  which  the  defendants  were 

authorized  by  the  acts  of  Parliament  to  defend  in  their 

collective  name,  it  does  not  follow  that  the  plaintiff  has  a 

right  to  sue  them  by  that  name.    The  privilege  is  conferred 

on  them  alone.     Captain  Milne  had  no  oth^  course  open 

to  him  than  the  present  one.     The  description  in  the  writ 

imports  that  a  corporation   is  sued ;    Waolf  v.   The  Ofy 

Steam  Boat  Company  {a)  \  it  is  not  a  mere  misnomer  of 

Captain  Milne.     He  is  not  required  to  appear  personally, 

and  he  has  no  power  to  enter  an   appearance  for  the 

other  Lords  of  the  Admiralty.     The  service  upon  him  is 

consequently  irregular,  and  should  be  set  aside. 

Cur.  adv.  vuU* 

Jbrvib,  C.  J. — This  was  a  motion  to  set  aside  the  writ 
and  service  on  the  ground  of  irr^^larity.  The  Court  took 
time  to  consider  their  judgment,  and  to  look  into  the  acts  of 
Parliament,  in  order  to  form  an  opinion  on  the  matter. 
Three  points  were  presented,  during  the  argument,  for  the 
consideration  of  the  Court  It  was  said,  that  if  this  action 
was  brought  against  the  Lords  Commissioners  of  the  Admi- 
ralty, in  their  individual  capacities,  they  could  not  be  sued 
collectively  as  a  corporation;  and  in  that  view,  it  was  con- 
tended that  the  writ  was  irregular,  and  that  the  motion 
ought  to  succeed.   Further,  it  was  said,  that  if  they  were  sued 

(a)  6  D.  &  L.  606 ;  S.  C.  7  C  B.  103. 
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as  a  corporation,  the  second  branch  of  the  motion,  at  all 
events,  ought  to  succeed,  because  the  Unifbnnity  of  Plooeii 
Act  (a)  says,  that  the  writ  must  be  served  "  on  the  mayor 
or  other  head  officer^  or  on  the  town-clerk,  cleric,  treasurer, 
or  secretary  of  such  corporation ;" — and  Captain  Milne  wm 
not  the  first  Lord,  nor  the  secretary  of  the  Admiralty.  In 
that  view,  the  service,  it  was  said,  was  irregular  and  most 
be  set  aside.  But  a  third  point  was  presented  to  the  Court: 
it  was  said  that  we  had  no  right  to  enter  into  the  considmr 
tion  of  the  rights  of  the  case,  or  to  examine  the  affidavits  to 
see  what  was  the  nature  of  the  action.  The  action  was 
brought  for  the  arrears  of  half  pay ;  but  it  was  aaid,  that 
upon  a  motion  to  set  aside  the  writ  for  irregularity,  we  most 
look  simply  at  the  process,  and  the  mode  of  service  of  the 
process.  Although  I  was  of  opinion,  during  the  argament, 
that  we  ought  to  look  at  the  affidavits,  and  see  whether  the 
plaintiff  brought  himself  within  the  terms  of  the  act  of 
Parliament,  entitling  him  to  sue  in  this  way^  I  think,  upao 
consulting  with  my  learned  Brothers,  that  I  was  wrong,  and 
that  the  rule  ought  to  be  dischaiged. 

The  foundation  of  the  aigument  was  thi&  By  the 
I  &  2  Geo.  4,  c  93,  s.  9,  the  Liords  CommissionerB  of  his 
Majesty's  Navy,  were  authorized  to  bring  and  defend  any 
actions  of  ejectment,  or  other  proceedings,  with  reference  to 
particular  matters,  viz.,  lands,  tenements,  and  hereditaments 
vested  in  them  by  that  act ;  and  it  was  enacted,  that  in  such 
actions  they  should  be  called  ^'the  principal  officers  and 
commissioners  of  his  Majesty's  navy,**  without  naming  them. 
By  subsequent  statutes,  which  transfer  all  interests,  powers 
and  duties  of  the  commissioners  of  the  navy,  to  the  Lords 
of  the  Admiralty,  whatever  might  have  been  done  by  or 
against  the  former,  may  now  be  done  by  or  against  the 
latter.  It  was  said,  that  as  they  might  be  sued  in  debt  ibr 
rent,  and  as  this  was  an  action  of  debt,  we  had  no  right  to 
look  into  the  particular  circumstances  of  the  case, — seeing 


(a)  2  Win.  4,  c.  39,  8.  13. 
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on  the  face  of  the  writ  that  the  action  was  one  which  miirbt,    ^-  ^-  ♦  P. 

1851. 
under  certain  circumstances,  be  brought  airainst  the  defend — 

ants  in  their  collecdve  capacity.     For  the  purpose  of  this  ». 

motion,  I  think  we  must  take  it  to  be  so.  It  was  said,  on  the   ^JJJJ>^' 

otherhand,  that  this  act  does  not  authorize  others  to  sue  them    ^  o^the 

Admiralty. 

m  that  name,  though  they  may  bring  or  defend  an  action  in 
that  name ;  but  when  the  act  says,  that  '*  in  every  such  action" 
they  shall  be  called  *^  the  principal  officers  and  commissioners 
of  his  Majesty's  navy," — that  is»  in  every  action  which  they 
shall  bring  or  defend, — I  think  they  may  well  be  sued 
in  their  collective  name.  That  being  so,  the  question  is, 
not  whether  the  action  can  be  maintained, — as  clearly  from 
the  circumstances,  it  cannot, — but  whether  we  are  entitled 
to  look  at  those  circumstances,  and  now  adjudicate  that  this 
is  not  an  action  within  the  act  of  Parliament,  and  therefore, 
that  the  process  is  irregular.  The  plaintiff  says,  ^*  I  have  a 
cause  of  action  against  you,  the  Lords  Commissioners  of 
the  Admiralty,  in  respect  of  something  for  which  I  may  sue 
you  in  your  corporate  capacity.**  If  we  were  now  to  decide, 
on  motion,  whether  he  has  any  such  cause  of  action,  we 
should  deprive  him  of  hb  bill  of  exceptions,  and  of  his 
appeal  to  a  higher  tribunal  But  it  is  not  in  such  a  case 
as  this,  which  is  one  of  difficulty,  that  we  ought  to  take 
that  course. 

On  the  other  hand  it  is  said :  in  what  other  manner,  or 
at  what  other  period  is  the  objection  to  be  taken  ?  Service 
on  one  defendant  is  not  sufficient  The  plaintiff  must  pro- 
ceed as  if  he  were  suing  the  defendants  under  the  statute ; 
he  must  serve  each  of  them;  and  if  they  do  not  appear,  he 
must  enter  an  appearance  for  them.  The  question  can  then 
be  raised  by  pleading,  either  that  the  defendants  were  not 
liable,  or  that  they  did  not  promise  in  that  capacity ;  and  on 
issue  joined,  the  Judge  would  decide  the  question  of  law 
arising  out  of  the  facts, — and  an  opportunity  would  be 
afforded  to  the  plaintiff  of  excepting  to  his  ruling.  But  it 
is  not  now  necessary  to  point  out  what  course  ought  to  be 
pursued.     That  is  a  question  of  some  difficulty.     The 

VOL.  II.  II  L.  M.  &  p. 
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pliuntiff  has,  at  all  erents,  a  right,  at  ^8  stage  of  the 
to  say ;  "  I  am  suing  the  defendants  under  thia  st 
and  the  defendants  have  no  right  to  c^  npon  ns  to  i 
cate  that  the  cause  of  action  is  not  within  the  atatate 
That  being  so,  the  application  which  is  now  mad 
be  unsuccessful,  on  the  gronnd  that  it  is  improperiy  fi> 
and  that  it  is  not  made  at  the  proper  time.  The  roll 
therefore,  be  discharged,  and, — being  mored  oo  the  | 
of  irregularity, — must,  I  tear,  as  a  necessary  cxnuec 
be  dischatged  with  costs. 


M.AVLB,  J. — I  agree  with  the  Lord  Chief  Justice, 
is  an  application  by  the  defendants  to  set  aaide  the 
of  a  writ,  and  the  writ  itself  oo  the  gronnd  of  im^ 
with  costs ;  and  I  apprehend,  the  only  question  to 
we  can  attend,  is  whether  the  Beirice  of  the  writ  was  i 
or  not.  It  appears  from  the  statutes  mentuaied 
course  of  the  argument  that  there  are  caaes  in  whi 
Lords  Commissioners  of  the  Adoiiralty  are  liaUe  to  t 
by  that  name,  in  their  collective  capadt^.  lliere  is  d 
to  shew  that  they  are  a  corporation ;  but  the  act  of  '. 
ment  (a)  enacts  that  they  may  be  sued  in  respect  of  t 
causes  of  action,  and  that  instead  of  being  named  sei 
they  may  be  sued  by  their  collective  name.  The  jA 
therefore,  has  sued  out  a  writ  which  any  person  has  i 
to  sue  out,  in  order  that  a  competent  tribunal  ni 
whether  he  has  a  cause  of  action  ot  not.  The  writ, 
fore,  was  r^alar. 

Then  the  question  is,  how  is  that  writ  to  be  ai 
The  defendants  are  not  a  corporadon;  if  they  w< 
might  be  contended  that  they  ought  to  be  servt 
serving  the  head,  or  some  other  officer  of  the  corpo 
However,  they  are  not  a  corporation ;  but  they  are  p 
who  may  be  sued  without  being  mentioned  by  name 
writ ;  for  the  acts  of  Parliament  provide,  that  the 


(a)  1  &  3  Geo.  4,  c.  S 
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Commissioners  of  the  Admiralty  may  be  sued  by  that  name    ^*  ^-  **  '*• 

instead  of  any  other.    In  other  respects  they  are  irovemed  — '- — 

by  the  general  law  of  the  land     Now^  when  an  action  is  v. 

brought  against  a  number  of  persons  mentioned  in  the  writ,  missionbbs' 
the  proper  way  of  serving  them,  is  to  serve  each  of  them,  j^^^^^r. 
It  seems  to  me^  therefor^  that  the  service  on  one  is  not  a 
complete  servi<ie  upon  all,  but  it  is  not  an  irr^ular  service, 
because  each  must  be  served.  This,  therefore^  being  a 
regular  service,  the  motion  to  set  it  aside  for  irregularity 
must  fail ;  and  being  asked  on  the  peril  of  costSj  it  must  be 
set  aside  with  costs. 

With  respect  to  the  absence  df  a  clause  of  action  on  the 
part  of  the  pUdntiff ; — however  clearly  thut  may  appear  to 
the  Court,  it  is  a  matter  df  which  we  cmnot^  upon  this 
application,  take  any  cognisance;  because,  however  clear 
an  admission  there  may  be  that  the  plaintiff  hds  no  cause 
of  action  against  the  defendants  as  Lords  Commissioners  of 
the  Admiralty,  it  has  no  bearii^  on  tfa^  only  question 
before  us,  viz.,  whether  the  proceedii^  is  r^ular  or  ii^ 
regular.  Nor  odght  it  to  influence  our  judgment  as  to 
the  costs;  if  we  allowed  it  to  do  so,  we  should  render 
long  aflSdavits  upon  the  merits  necessary  upon  motions  for 
irregularity^  which  would  be  very  inconvenient  It  is  suflS* 
cient,  therefore,  to  state,  that  what  appears  upon  the  aflSdavit> 
as  to  the  cause  of  action^  has  no  bearing  on  the  question 
before  the  Court  Notwithstanding  what  there  appears, 
it  is  possible,  that  when  the  time  comes  for  declaring,  the 
plaintiff  may  declare  for  a  cause  of  action  within  the  statutes, 
— although,  I  confess  that  appears,  from  the  affidavits  filed, 
improbable  enough.  For  the  reasons  stated,  therefore,  I 
think  this  rule  must  be  discharged  with  costs. 

Cresswell,  J. — ^I  certainly  do  not  differ)  from  the  rest 
of  the  Court,  as  to  the  matter  of  costs.  I  also  concur  in 
discharging  the  rule  for  setting  aside  the  proceedings  of 
the  plaintiff;   but  I  will  not  commit  myself  so  far  as  to 
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say,  that  I  think  his  proceedings  altogether  right  I  am, 
however,  by  no  means  satisfied  that  they  are  wrong;  that 
is  a  matter,  in  a  word,  on  which,  after  the  discnarioD,  I 
entertain  considerable  doubt 

Talfourd,  X — It  is  not  made  ont,  to  cor  satiafiictioii, 
that  the  proceeding  b  irregular;  and  although  we  maj, 
upon  looking  into  the  affidavits^  entertain  a  strong  opinioa 
that  the  plaintiff  will  ultimately  fail  in  the  acUon,  we  ought 
not  to  decide  that  point  in  the  present  stage  of  the  cause. 
We  ought,  on  the  contrary,  to  adopt  the  principle  whid 
was  acted  upon  in  Dairies  y*  Lawndet  (a).  In  that  case,  the 
Court  entertained  a  very  decided  (pinion  that  the  proceed- 
ing was  irregular,  and  a  nullity;  but  inasmuch  as  thdr 
decision  of  the  question,  upon  motion,  would  have  deprived 
the  demandant  of  all  opportunity  of  prosecuting  her  daim^ 
and  of  the  power  of  going  to  a  Court  of  error,  they  declined 
to  interfere,  although  they  expressed  their  opinicm  on  the 
question  in  the  strongest  terms.  I  think  that  the  same 
principle  should  govern  this  case,  and  that  this  rule^  there- 
fore, should  be  dischaif^ 

Rule  discharged. 

(a)  2  D.  &  L.  272;  S.  C.  7  M.  &  G.  762;  S  Scott,  N.  R.  539.  Set 
also  Dames  y^ Lowndes,  1  Phil.  328. 
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L,  Af.  $•  A 
1851. 


[Bail  Court     Coram  Wightman^  •/.] 

In  this  case  the  plaiDtifF  delivered  a  replication  to  the  The  plaintiff 
defendant's  plea,  concluding  to  the  country ;  but  no  similiter  f^^^^ 
had  been  added.  An  "Ac,"  however,  followed  immediately  concluding  to 

,  ,  the  countiTy 

after  the  conclusion  to  the  country.     A  rule  nisi  for  judg-  with  an  •*&€.** 
ment  as  in  case  of  a  nonsuit  having  been  obtained,  jj^  that  the 

defendant  frai 
not  entitled  to 

Hoggins  shewed  cause.     The  motion  is  premature,  for  judgment  as 
no  issue  has  been  joined.     The  defendant  should  have  nonsuit,  as 
joined  issue  on  the  replication  if  he  was  desirous  of  forcing  been  joined!^ 
the  plaintiff  on  to  trial     The  case  of  Wright  v.  Ol4field{a)  ^^f^J^'^j" 
is  an  express  authority  against  this  application.  this  purpose 

be  treated  as 
equivalent  to 

Hawkmsj  in  support  of  the  rule.  The  present  case  *""»»*»^- 
difiers  from  the  one  cited;  for  here  an  ^*&cJ*  is  added. 
[Wightman^  J. — There  was,  no  doubt,  an  ^^ftc."  also  in  the 
case  referred  to.]  Swain  v.  Lewis  (b)  is  an  authority  to 
shew  that  the  Court  will  treat  the  **  &c'*  as  equivalent  to 
the  similiter.  [Wightman^  J. — ^In  that  case  the  omission 
was  aided  by  verdict.] 

WiGHTMAN,  J. — The  case  of  Wright  v.  Oldfield  is  in 
point  No  issue  has  been  joined,  and,  therefore,  the  rule 
must  be  discharged,  the  costs  to  be  costs  in  the  cause. 

Rule  discharged  accordingly. 

(a)  a  Dowl.  899.  Brook  v.  Finch,  6  Dowl.  313,  and 

{h)  3  Dowl.   700.     See    also       Hansford  v.  Handford,  ibid.  473. 
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Jtcxe  11,17.  Shattock  V.  Cabden  and  Another. 

[In  the  Exchequer. 

Coram  PoUochf  C.  B.,  Parke,  B.,  Akkrson,  S.,  and 

Plan,  B.] 

A  declaration  C/ ASK     Tlic  first  coont  of  the  declaration  stated  that  the 

cutioTcredltor  pI&intiiF,  heretofore,  to  wit^&c,  recovered  judgment  against 

sSriff  fw*'  one  L.  W.  Harrison  for  I  SOL  debt,  and  8i  8s.  6d.  costs,  and 

falsely  return-  that  the  plaintiff  sued  out  a  fi.  fa.,  directing  the  sheriff  of 

to  a  fi.  fa.,  Middlesex  to  levy  of  the  goods  and  chattels  of  the  said 

thefheriff""^  L.  W.  H.  the  debt  and  costs  afores^d;  that  the  writ  was 

leiMd  goods  afterwards  delivered  to  the  defendants,  who   then  were 

sufficient  to 

satisfy  the  sheriff  of  Middlesex,  to  be  executed;  by  virtue  of  whidi 

hi^th?plain-  ^^  defendants,  as  such  sheriff,  took  in  execution  goods  ct 

Aenkli^Tife  ^'  ^'  ^'  of  great  value,  to  wit,  of  the  value  of  168i8«.«i, 

nine  thereout,  besides  poundaffc,  &C..  and  then  levied  the  same  thereoat; 

Pica,  that  the  r  -rs  »         » 

defendants  did  jet  the  defendants,  disregarding  their  duty  as  such  sheriii^ 

€^(0^^'  &c.^  ^^>  ^^  ^^^  ^^  ^^  moneys  so  levied  as  aforesaid^  or  aoj 

th  ^df  dMt  ^^^  thereof,  in  the  said  Court  according  to  the  exigency  of 

might,  under  the  said  writ,  as  the  defendants  could,  and  mighty  and  ought 

that  the  plain-  to  have  had,  before  the  commencement  of  this  suit,  hot 

In^HdTM''''  therein  wholly  failed  and  made  defeult ;  nor  did  the  de- 

beinff  under  fendants  pay  such  moneys,  or  any  part  th^eo^   to  the 

obtained  by  plaintiff,  but  the  defendants  afterwards,  &c.^  returned  nulla 

fraud,  and  that  r 

the  defendants  "Ona. 

paid  the  pro-         Second  plea.     "  That  the  defendants  did  not,  under  or 

ceeos  arising 

from  the  sale  by  virtue  of  the  writ  of  fieri  facias,  as  sheriff  of  the  county 

to  another  of  Middlesex,  levy  the  moneys  indorsed  on  the  sidd  writ,  to 

ci^itor"  al-  ^'^^^  ^^'^  "directed  to  be  levied  as  therein  alleged,  or  any 

though  the 

date  of  the  latter  writ  was  subsequent  to  that  of  the  plaintiff's. 

'fhc  return  of  nulla  bona  means  no  goods  applicable  to  satisfy  the  plaintiff's  writ. 
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part  thereof,  out  of  the  ffoods  and  chattels  of  one  L.  W.  H, ;"    ^\^^  f  ^' 

modo  et  forma.     Concluding  to  the  country  (a).  ~ 

At  the  trial  before  PorAe,  B«,  at  the  sittings  in  Middlesex  9. 

during  this  Term,  it  appeared  that  after  the  defendants  had  and  Another, 
seized  the  goods  of  ELarrison  under  the  plaintiflfs  execution, 
a  second  writ  of  fi.  fa.,  tested  subsequently  to  the  plaintiff's 
writ,  and  issued  at  the  suit  of  the  British  Bank,  was  delivered 
to  the  defendants  to  execute  against  the  goods  of  Harrison. 
The  defendants'  counsel  proposed  to  shew  that  the  plaintiff's 
execution  was  invalid,  by  reason  of  the  judgment  under 
which  it  was  issued  having  been  obtained  by  fraud,  and  that 
the  proceeds  of  the  sale  by  the  defendants  had  been  paid 
to  the  British  Bank.  It  was  objected,  on  the  part  of  the 
plaintiff,  that  those  &cts  were  not  admissible  under  the 
second  plea.  The  learned  Judge,  however,  upon  the 
authority  of  the  case  of  fVinth  v.  Freeman  (b),  admitted 
the  evidence,  and  a  verdict  was  given  fer  the  defendants, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  it 
for  him. 

Humfrey  now  moved  accordingly.  The  evidence  was 
improperly  received.  The  questioDi  of  fraud  was  not  open 
to  the  defendants  under  the  plea  denying  the  levy.  In 
fFintle  V.  Freeman^  which  was  relied  on  by  the  defendants, 
the  sheriff  under  a  fi.  fa.  issued  by  the  plaintiff,  seized 
goods,  the  proceeds  of  which  were  exhausted  by  payment 
of  a  year's  rent  to  the  landlord,  the  expenses,  and  the 
amount  due  upon  another  writ  of  fi*  fa.  previously  delivered 
to  the  sheriff;  and  the  Court  held  that  a  return  of  nulla 
bona  to  the  plaintifi^s  writ  was  proper,  and  that  the  sheriff, 
in  an  action  against,  him  for  felsely  making  such  return, 
might  shew  the  above  fects,  under  a  plea  that  the  original 
defendant  had  no  goods  whereof  the  sheriff  might  levy  the 

(a)  There  were  also  two  special  to  which  the  plaintiff  demurred, 
pleas  to  the  effect  that  the  judg-         (]b)  1 1  A.  &  £.  539 ;  S.  C.  1  G. 

ment  of  the  plaintiff  had  been  &  D.  93. 
obtained  by  fraud  and  collnsion^ 
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ever,  differs  from  that  one  in  this  respect,  viz.,  that  no  soch 


Shattock 

9.  plea  is  here  pleaded.     [Polloek,  C.  B. — The  effect  of  that 

•nd^otiher.  decision  18,  that  nulla  bona  means  no  goods  af^licable  to 
satisfy  the  plaintiff's  writ  Ptxrke,  B. — Drewe  v.  Lemuon  (a) 
appears  to  be  an  authority  against  you.  It  was  there  held, 
that  the  words  ^^  then  levied  the  same  thereout"  mean  that 
the  sherifis  had  in  their  hands  proceeds  available  to  satisfy 
the  plaintiff's  writ  In  the  present  case,  the  proceeds  in 
the  sheriff's  hands  were  not  applicable  to  satisfy  the  [Jain- 
tiff's  writ,  as  it  was  fraudulent ;  therefore,  accordii^  to  the 
ruling  in  Drewe  v.  Lamson^  the  levy  cannot  be  considered 
as  made  under  the  plaintiff's  writ  His  Lordship  referred 
also  to  Imray  v.  Magnay  (6).]  In  Drewe  ▼•  Lahuom,  the 
writ  which  defeated  the  levy  under  the  plaintiff's  writ  was 
prior  in  date  to  it  In  the  present  case,  the  date  of  the 
writ  of  the  British  Bank  was  later  than  that  of  the  plaintiff^ 
writ  In  that  case,  moreover,  the  validity  of  the  phdntiffli 
writ  was  not  questioned;  the  defence  was  only  the  satisfto- 
tion  of  the  earlier  writ  The  defendants  should,  at  all 
events,  have  pleaded,  as  was  done  in  Wintk  v.  Freeman  {c\ 
that  the  execution  debtor  had  no  goods  whereof  the  cfe- 
fendants  could  levy  to  satisfy  the  plaintiff's  writ 

Cur.  adv.  vulL 

Pollock,  C.  B.,  now  delivered  the  judgment  of  the 
Court — We  reserved  our  judgment  in  this  case  in  order  to 
allow  the  plaintiff  to  ai^ue  his  demurrer  to  the  special 
plea  (dl) ;  but  no  argument  having  yet  taken  place,  we 
think  that  we  ought  now  to  give  judgment.  We  are  all  of 
opinion  that  there  should  be  no  rule,  and  that  the  case  is 
governed  by  Drewe  v.  Lainson^  which  was  referred  to 
by  my  Brother  Parke  during  the  argument     In  that  case, 

(a)  U  A.  &  £.  529.  &  D.  93. 

(6)  U  M.  &  W.  267.  (rf)  See  ante,  p.  467. 

(0  11  A.  &  E.  539;  S.C.  l  G. 
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the  defendant  having  pleaded  to  a  similar  declaration  that 
J.  Fox  had  sued  out  a  prior  writ  of  fi.  fa.,  which  was  de- 
livered to  the  sheriff  before  the  plaintiff's  writ,  and  that  the 
sheriff,  after  seizing  the  goods  under  the  plaintiff's  writ, 
and  before  they  were  sold  under  it,  seized  and  sold  them 
under  Fox's  writ  for  a  sum  insufficient  to  pay  the  sum  in- 
dorsed on  Fox*s  writ,  and  paid  the  sum  to  Fox,  the  plea 
was  held  bad ;  and  the  Court,  after  taking  time  to  consider, 
delivered  an  elaborate  judgment,  which  they  concluded  by 
saying  (a) :  ^^  Upon  the  alignment,  and  since,  we  doubted 
whether  they  might  not  ascribe  to  the  allegation  the  mean- 
ing secondly,  or,  at  any  rate,  thirdly,  above  stated  On 
further  consideration,  we  are  of  opinion  that  the  words 
'then  levied  the  same  thereout'  necessarily  mean  more  than 
a  seizure  under  the  plaintiff's  writ  and  a  sale  of  some  sort 
They  mean,  also,  that  the  defendants  had  in  their  hands 
the  proceeds  of  the  sale  for  the  purpose  of  handing  over  to 
the  plaintiff;  otherwise  the  plaintiff  does  not  shew  any 
right  upon  the  face  of  the  declaration.  It  is  necessary  to 
give  the  words  this  sense,  in  order  to  cast  a  duty  on  the 
defendants,  the  breach  of  which  is  the  not  paying  over  the 
money :  for,  unless  they  had  the  money  for  that  purpose, 
no  breach  of  duty  is  shewn."  In  our  opinion  the  law  so 
laid  down  is  correct,  and  is  decisive  of  the  present  case. 

In  moving  for  the  rule,  the  learned  counsel  attempted  to 
draw  a  distinction  between  that  case  and  the  present  one, 
upon  the  groimd  that  there  the  writ  which  was  preferred  to 
the  plaintiff's  was  prior  in  date  to  his,  whereas  in  the 
present  case  it  was  dated  subsequently  to  the  plaintiff's. 
We  think,  however,  that  the  defence  that  the  plaintiiTs 
writ  was  void  as  being  obtained  by  fraud  is  equally  open  to 
the  defendants  in  either  case,  and  that  the  return  of  nulla 
bona  means  no  goods  to  satisfy  the  plaintiff's  claim. 


L,  Af.  ^  p. 

1851. 

Shattock 

9. 

Garden 
and  Another. 


Rule  refused. 


{a)  11  A.  &  E.  538. 


470  CA8S8  ON  FOINT8  OT  PEACTICEy   &C 

Fduwu  IL 
1851. 


Junt  17.  In  re  an  ArbitradcMi 

Between  Bbowme 

and 

COLLYER. 

[Bail  Court,     Coram  fFightman,  JJ] 

The  Court  ^  HIS  was  a  rule  to  enlarge  the  time  for  the  arbitrator  to 
undw  IS'*  make  his  award  until  the  first  day  of  next  Michaelmas  Term, 
3&  4  Wm.  4,    or  to  remit  the  matters  referred  back  to  the  arbitrates  ibr 

Ca  42  t.  39 

toenianreUie  his  reconsideration  and  determination,  in  order  that  he 
tZ:it  should  duly  enlaige  the  time  for  making  hU  said  aw«d. 
^2?*?."^^     or  to  enter  up  judgment  upon  the  verdict  taken  in  thb 

•ward,  tU  Court 

timeiimited  The  rule  was  drawn  up  on  reading  the  order  of  reference 

and^'a^-  ^^^  ^^  award,  but  not  upon  reading  the  rule  making  the 

^*<».'»^  order  a  rule  of  Court     It  appeared,  however,  by  the  affi- 

piratioD,  made  davits,  that  the  order  of  reference  had  been  made  a  role  of 

ou  award.  ^ 

And  it  is       Court. 

°o  the^r^  "^^  ^"^  ^*"®  ^^  ^^^  ^*'  ^^  *®  ^®^  Summer  Assixes 
for  this  par.      1849,  when  a  verdict  was  taken  by  consent  for  the  pliuntiff 

pose,  that  it  is  ,  ,  ,, 

not  drawn  up  for  the  damages  claimed,  the  cause  and  all  matters  in  differ- 
rSrnJimg  *  ^^^^  between  the  parties  being  referred  to  an  arbitrator, 
the  order  of      ^j^q  ^^^g  a  j-q  make  his  award  on  or  before  the  4th  day  of 

reference  a  ^  •' 

rule  of  Court,  the  then  next  Michaelmas  Term,  or  on  or  before  any  other 

shewn  upon  day  to  which  he  should,  by  writing  under  his  band,  to  be 

such  a  rde**  indorsed  thereon  firom  time  to  time,  enlarge  the  time  for 

has  been  making  hb  award."    The  order  of  reference  conferred  a 

made. 

Whether  powcr  upon  this  Court  in  the  event  of  either  of  the  parties 

mait°of^e  disputing  the  validity  of  the  award,  or  moving  to  set  it 

JJJI^'^^  aside,  to  remit  back  the  matters  or  any  of  them  to  the 

render  an  reconsideration  of  the  arbitrator.     The  arbitrator,  on  the 

award  so  made 

Talid,  quart. 

If  not,  1,  whether  the  arbitrator  may  at  once  proceed  to  make  a  fresh  award,  quttrt. 

Or  2,  whether  an  application  must  be  made  to  the  Court  to  remit  the  matters  b«ck  to  hin. 

qnare» 
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2nd  of  November,  1849,  eDiarged  the  time  for  making  the    ^'^^.^  ^' 

award  until  the  first  day  of  Hilary  Term,  1850,  but  omitted  ^— r ^ — 

to  enlarge  it  after  that  time.  The  parties  proceeded  with  _  v. 
the  reference  after  that  date  without  any  further  enlarge- 
ment of  the  time ;  and  the  arbitrator  made  his  award  on 
the  24th  of  May,  1850,  finding  a  verdict  in  favour  of  the 
plaintiff  for  174/.  18^.  Zd.  Upon  the  order  being  made  a 
rule  of  Court,  the  defendant,  for  the  first  time,  as  he  alleged, 
discovered  that  the  arbitrator  had  made  no  enlaigement, 
and  gave  notice  that  he  objected  to  the  taxation  being 
proceeded  witL  The  above  jrule  having  been  afterwards 
obtained, 

W.  H.  Watson  and  Lush  shewed  cause.  There  is  a 
preliminary  objection  to  this  rule.  It  is  not  drawn  up  on 
reading  the  rule  making  the  order  of  nisi  prius  a  rule  of 
this  Court  The  only  power  of  the  Court  to  interfere  with 
the  award  arises  fi*om  its  being  made  under  a  rule  of  Court ; 
and,  therefore,  the  present  rule  should  be  drawn  up  on 
reading  it  [WigktmoniZ. — ^It  appears  upon  the  affidavit 
that  the  order  has  been  made  a  rule  of  Court}  That  is  not 
sufficient  The  rule  ought  to  be  before  the  Court  upon 
making  the  present  rule.  In  ^dl  motioos  for  attachments, 
non-performance  of  awards,  or  applications  to  aet  them 
aside,  the  rule  must  be  drawn  up  on  reading  the  rule 
making  the  submission  a  rule  of  Court  Christie  v. 
Hamlet  (ci)^  is  an  authority  in  favour  of  the  objection. 
There  a  rule  nisi  to  set  aside  an  award  was  discharged, 
because  it  was  not  so  drawn  up. 

Besides,  the  Court  has  no  power,  even  if  the  rule  were 
drawn  up  on  the  necessary  materials,  to  grant  it  in  the 
terms  prayed  for.  The  act  of  Parliament  authorizing 
the  Court  to  enlarge  the  time,  the  3  &  4  Wm.  4,  c  42, 

(a)  5  Bing.  1 95.  See  a  somewhat  different  report  of  the  same  case 
in  2  M.  &  P.  316. 
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FohtKu  li.     g,  39^  g3j8^  u  that  the  Court  or  any  Judge   thereof  may 

— ' —  from  time  to  time  enlanre  the  term  for  any  sach  arbitrator 

Browne  °  .       i      • 

V.  making  his  award."    The  very  words  of  the  act  imply  that 

such  enlaigement  must  take  place  before  the  award  is 
made.  When  an  arbitrator  has  made  an  award,  his  powers 
are  at  an  end.  No  doubt  it  has  been  held,  that  althoi]^ 
the  term  has  expired,  the  Court  may  still  enlarge  the 
time  (a) ;  but  where  the  award  is  once  made,  the  power  to 
do  so,  it  is  submitted,  ceases,  llie  statute  applies  to  two 
classes  of  cases ;  one,  where  the  submission  does  not  contain 
any  power  to  the  arbitrator  to  enlarge  the  time  for  making 
his  award ;  and  the  other,  where  it  does,  but  the  arbitrator 
has  omitted  to  do  so,  and  the  time  has  expired.  [f^A/- 
mait,  J. — How  would  the  defendant  be  prejudiced  if  I  were 
to  make  this  rule  absolute  to  enlaige  the  time.]  Hie  award 
at  present  is  a  nullity,  being  made  after  the  time  limited 
has  expired,  and  the  defendant,  therefore,  is  not  under 
the  necessity  of  moving  to  set  it  aside.  If  the  eflRsct  of 
enlarging  the  time  be  to  render  the  award  valid,  the 
defendant  will  be  precluded  from  moving  to  set  it  aside, 
for  he  will  be  too  late ;  if  the  effect  is  to  enable  the  arbi- 
trator to  make  a  fresh  award,  the  defendant  will  be  forced 
into  a  second  reference.  [Wightman^  J.,  referred  to  Tayhr 
V.  Gregory  (Jb>y] 

Edwin  Jamesj  in  support  of  the  rule,  was  stopped  by  the 
Court. 

WiGHTMAN,  J. — I  think  that  the  first  branch  of  this  nile^ 
which  is  to  enlai^  the  time  for  the  arbitrator  to  ipake  his 
award,  must  be  made  absolute.  On  referring  to  toe  terms 
of  the  act  of  Parliament,  it  seems  to  me  that  they  are  laige 
enough  to  empower  me  to  do  so.  There  are  cases  which 
decide  that  notwithstanding  the  time  has  elapsed,  the  Court 

(a)  See  Leslie  v.   Biehardson,      liams,  ibid.  235. 
6  D.  &  L.  91 ;    Bowen  v.  Wil-         (6)  2  B.  &  Ad.  774. 
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may  grant  an  enlargement  (a),  although  it  is  true  that  in     ^'  ^*  ^  ^• 
those  cases  no  award  had  been  made. 

It  was  objected^  however,  that  as  the  arbitrator  had  made 
his  award  after  the  time  limited,  it  was  now  too  late  to  seek 
to  enlarge  the  time* 

The  rule  asks  in  the  alternative  that  the  matters  referred 
should  be  remitted  back  to  the  arbitrator.  I  could  not 
send  it  back  to  the  arbitrator  without  enlarging  the  time ; 
and  it  seems  to  me,  that  if  I  have  power  to  send  it  back  to 
him  for  that  purpose,  I  must  have  also  power  to  enlarge  the 
time. 

If  I  enlarge  the  time,  and  an  application  is  made  to 
enforce  the  present  award,  it  will  still  be  a  question  whether 
the  award,  having  been  made  after  the  time  limited,  is  not 
a  nullity.  It  may  be  that  the  arbitrator  has  power  to  make 
another  award;  or  it  may  be  necessary  that  the  Court 
should  remit  the  matters  back  to  him ;  or  it  may  be  that 
the  subsequent  enlargement  has  relation  back, — upon  the 
principle  of  omnis  ratihabitio  retrotrahitur, — and  makes 
good  all  that  has  been  done. 

I  think  I  have  power  to  enlarge  the  time,  and  for  this 
purpose  it  is  immaterial  to  consider  whether  the  present 
award  is  a  nullity  or  not 

A  formal  objection  has  also  been  taken  to  the  present 
application.  The  rule  nisi  is  drawn  up  on  reading  an 
affidavit  and  two  paper  writings  annexed,  which  are  re- 
spectively the  order  of  nisi  prius  and  the  award.  It  is  said 
that  it  ought  to  be  drawn  up  on  reading  the  rule  making 
the  order  of  nisi  prius  a  rule  of  Court,  which  is  the  authority 
upon  which  this  Court  exercises  its  power.  I  do  not  think, 
however,  that  this  is  necessary.  I  see  that  there  is  an  order 
of  nisi  prius  under  which  the  arbitrator  has  power  to  make 
an  award ;  and  it  also  appears  upon  affidavit,  that  that  order 
has  been  made  a  rule  of  Court.  These  fisicts,  I  think,  give 
roe  sufficient  jurisdiction  to  enlarge  the  time.     Christie  v. 

(a)  See  ante,  p.  472,  n.  (a). 
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Hamlet  in  BinghawCs  RepartMia),  was  relied  on  in  support 
of  the  objection.  That  case  is  more  folly,  and  apparently 
better  reported  in  Mo(m  ff  JRmffu?s  BqHprti  (h),  and  it  seems 
to  me,  on  referring  to  the  latter  report,  that  the  case  has 
no  bearing  on  this  matter.  The  rule  will^  therefine,  be 
absolute  to  enlarge  the  time. 

Rule  absoltate  accoKdingly. 


(a)  5  Bing.  195. 


(5)  3  M.  &  P.  316. 


jum  17.       In  re  a  Plaint  in  the  Southwark  Couiit^  Court  of  SuRBkTj 

Between  John  Jones  and  Wife 


V, 


Andrew  Cubbey  and  Wife* 


A  rammons 
from  the 
County  Court 
reauired  the 
defendant  to 
appear  to 
answer  the 
plaintiff  in  an 
action  of  tort 
for  assaultinff 
the  wife  of  the 
plaintiff,  and 
maliciously 
causing  her  to 
bechanced 
with  a  felony, 
and  couTeyed 
to  a  police  cell, 
and  ae 


[Bail  Court.     Coram  WightmaUy  J.'\ 

I  HIS  was  a  rule  for  a  prohibition  to  the  Southwaik 
County  Court  of  Surrey,  to  prohibit  the  Judge^  ftc^  fiom 
further  proceeding  in  a  cause  between  Jones  and  Wi£e  tt 
Currey  and  Wife. 

A  summons  had  been  issued  to  the  defendants^  from  the 
Southwark  County  Court,  on  the  23rd  of  April,  1851, 
requiring  them  to  appear  *^  to  answer  the  plainti£P  in 
an  action  of  tort,  for  that  your  wife  assaulted  the  wife  of 
the  plaintiff,  on  the  25th  of  March,  1851,  and  malidoosly 
caused    the    plaintiff's   wife    to    be    wrongfully    changed 


Lept  in 


nection  to  nis  juruoicuon,  neara  tne  pi 
the  amount  claimed :  Hddy  on  motion  for  a  prohibition,  that  the  cause  of  action'  was  for  t 
**  mididous  prosecution*'  within  the  exception  in  the  58th  section  of  the  9  &  10  Vict.  c.  95^ 
and  that  the  judge  had,  therefore,  no  jurisdiction. 
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with  stealing  a  shawl,  and  Oonveyed   from   her  house,     L'M.^Pi, 
through  the  streets,  to  the  station,  and  caused  her  to  be  — - — - — 
locked  up  and  detained  in  custody,  at  and  in  the  police  9. 

cell,  in  the  borough  of  Southwark,  from  eight  o'clock  at 
night,  of  the  said  25  th  March,  to  the  sitting  of  the  Pdice 
Court,  of  the  26th ;  and  further  caused  the  plaintiff,  Macry 
Ann  Jones,  and  another  sinrety,  to  be  bound  in  recogni-> 
zances  for  the  appearance  of  the  plaintiff^  wife,  at  the  said 
Police  Court,  on  Tuesday,  the  15th  of  April,  1851,  to  await 
any  indictment  which  might  be  found  against  her,  whereby 
the  plaintiff  was  put  to  expenses  in  jH^odocing  witnesses^ 
and  other  persons  to  clear  his  said  wife  from  the  said  mali- 
cious assault  and  charge.  To  the  pldntiff 's  dtoiage  of  10£, 
the  particulars  of  which  are  hereunto  annexed."  The  par- 
ticulars claimed  10/.,  and  were  a  repetition  of  the  charge  as 
contained  in  the  summons. 

The  a£Sdavit  in  support  of  the  rule  stated^  that  at  the 
hearing  before  the  judge  of  the  County  Court,  the  defend- 
ants objected  to  his  jurisdiction,  upon  the  ground  that  the 
action  was  for  a  malicious  prosecution,  but  that  the  judge 
decided  that  he  had  jurisdiction ;  that  he  proceeded  to  h&BX 
and  determine  the  plaint,  and  gave  judgment  for  the  plain«> 
tiff,  ordering  the  defendants  to  pay  to  the  plaintifis  the 
sum  of  10/.,  for  damages  and  the  costs  of  the  suit  <  It  also 
stated,  that  '^  upon  the  hearing  of  the  plmnt,  no  othdr  assault 
was  found  by  the  judge  to  have  been  committed  by  the  de- 
fendants or  either  of  them^  nor  was  4lie  judgment  given  for 
any  other  assault  than  that  comprised  in*  the  alleged  giving 
into  custody  of  the  plaintiff's  wife,'Maiy  Ann  Jones  by 
Cecilia  Currey,  the  defendant's  wife." 

There  was  no  affidavit  in  answer^ 

71  Jones  shewed  cause.  This  is  not  an  action  for  ^^  mali- 
cious prosecution"  within  the  meaning  of  those  words  in  the 
9  &  10  Vict  c.  95,  s.  58,  which  provides  that  the  County 
Courts  should  not  have  cognisance  of  any  action  (amongst 
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Vohm§  IL      others)  "  for  any  malicious  prosecation."     The  plaint  is,  in 

• —  substance,  for  an  assault  with  an  averment  of  malice  and  ct 

V,  special  damage.     The  form  is  similar  to  that  used  in  ao 

ordinary  declaration  of  trespass  in  the  soperior  Comts  tx 
an  assault  with  special  damage.  To  constitute  a  maliciooi 
prosecution,  a  chaige  must  be  made  befiore  some  penoo 
having  jurisdiction  to  entertain  it;  and  there  is  no  alle- 
gation that  such  was  the  case  here.  An  asBanlt  is  stated, 
and  was  proved ;  and  if  the  plmntiflF  did  not  daioi  danugei 
in  respect  of  it,  but  in  respect  of  a  malicious  prosecatioii, 
the  defendant  should  have  shewn  that  to  be  the  case,  and 
have  brought  before  the  Court  the  hcts  which  would 
sustain  an  action  for  malicious  prosecution,  inatead  of 
asking  that  their  existence  should  be  presumed.  As  to 
the  expenses  incurred  in  entering  into  recognisances  and 
finding  sureties,  if  they  were  the  legitimate  consequenoe 
of  the  assault,  they  might  be  allowed  as  part  of  the 
damages  resulting  therefirom. 

Massey  Dawsofif  in  support  of  the  rale.  Hie  58th 
section  of  the  9  &  10  Vict  c  95,  enacts,  *<lhat  the  Comt 
shall  not  have  cognizance  of  any  action,**  ^  for  any  malidoai 
prosecution."  The  plaint,  in  substance,  contains  a  charge 
of  malicious  prosecution,  although  not  expressed  in  strictly 
technical  language ;  and  it  is  sworn  that  no  other  nmiinlt 
except  the  constructive  one  of  giving  the  pluntiflp's  wife 
into  custody,  was  proved.  The  plaint  is  one,  therefixc^ 
over  which  the  County  Court  judge  had  no  jurisdictioD. 
It  is  suggested,  that  the  assault  was  the  principal  matter 
charged,  and  that  all  the  rest  was  merely  accessaiy  to  it, 
and  by  way  of  special  damage ;  but  it  is  not  denied  that 
the  judge  decided  on  all  the  matters  before  him. 

WiGHTMAN,  J. — In  the  58th  section  of  the  9  &  10  Vict 
c.  95,  which  confers  a  jurisdiction  on  the  County  Courts, 
in  all  actions  where  the  debt  claimed  is  not  more  than 
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twenty  pounds,  there  is  a  proviso  "  that  the  Court  shall  not    J^-  ^'  fr  P. 

lod  1  • 


have   cognisance  of  any  action," — amongst  others, — '^for 

any  malicious  prosecution."  v. 


The  question  in  this  case  is,  whether  the  plaint  was,  in 
effect,  wholly  or  in  part  a  pldnt  for  a  ^*  malicious  prose^- 
cution." 

Now  the  summons  says,  [his  Lordship  here  read  the 
summons.]  Prima  facie,  it  would  seem  to  be  a  plaint  for  a 
malicious  prosecution  of  criminal  charges  against  the  plaiu'- 
tiif.  But  it  says  also,  that  the  defendant  assaulted  the 
plaintiff;  and  Mr.  Jtmes  contended,  that  this  was  a  charge 
not  of  a  constructive  assault  merely,  but  of  an  actual  one, 
and  that  the  judge  might,  in  inquiring  into  it,  inquire  also 
into  all  the  circumstances  connected  with  it,  and  might  take 
into  account  and  allow  to  the  plainti£P,  the  expenses  con- 
sequent on  finding  bail,  &c.,  as  incidental  to  the  assault 
I  am  not  aware  of  any  authority,  nor  was  any  referred  to, 
that  a  charge,  simpliciter,  of  assault,  would  justify  the  judge 
in  going  into  the  question  of  the  damages  sustained  by  a 
plaintiff  in  meeting  a  criminal  charge  maliciously  made. 

The  particulars  were  also  referred  to,  [his  Lordship  here 
read  them].  But  they  are  a  mere  repetition  of  the  sum- 
mons. They  claim  one  single  sum  by  way  of  damages, 
namely  1011,  and  that  is  the  sum  which  the  judge  has 
awarded.  The  plaintiff  does  not  demand  so  much  for  the 
assault,  and  so  much  for  the  expenses  consequent  upon  the 
criminal  charge,  but  a  specific  sum  for  the  whole. 

The  objection  was  taken  at  the  trial,  and  the  judge  did  not 
decide  that  the  action  was  not  one  for  malicious  prosecution ; 
but  merely  held  that  he  had  jurisdictioa  to  hear  the  case, 
which  he  accordingly  proceeded  to  do.  The  defendant  states, 
that  no  other  assault  was  proved,  than  that  comprised  in 
maliciously  giving  the  plaintiff's  wife  into  charge,  and  the 
plaintiff  does  not  attempt  to  deny  the  statement  It  seems 
to  me,  therefore,  that  this  was  an  action  for  malicious  pro- 
secution ;  that  it  was  substantially  an  action  on  the  case 

YOL.    II.  K   K  L.   M.    &   Pi 
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for  maliciously  giving  the  plaintiff's  wife  into  custody  on  a 

criminal  charge,  and  that  the  mere  insertion  of  the  word 

« assaulted^"  is  not  material    This  rule  fiw  s  praliibitioD 

must,  therefore,  be  made  absolute. 

Rule  absolute. 


Afay2. 
June  17. 


Key  v.  Thimblebt. 


[In  the  Exchequer. 


Trorer  for 
convenion  of 
CEttle.    Flea, 
that  the  con- 
yenion  was  the 
sale  of  the 
cattle  by  the 
defendant  after 
they  had  been 
seixed  by  him 
as  sonreyor  of 
the  highways, 
concluding 
with  pajrment 
into  Court  of 
lOil,  and  an 
averment  of 
no  damages 
ultra. 

^e^bad; 
such  a  plea 
not  being 
authorised  by 
the  new  rules, 
and  being  a 
novelty  in 
pleading  which 
embarrused 
the  plaintiff  as 
to  his  reply. 


Coram  PoOock,  C.  B.,  Parke,  J?.,  Plait,  B.,  and 

Martin,  BJ] 

L  ROVER  for  the  conversion  of  three  cows  and  two 
calves. 

Plea.  ^^Tbat  the  conversion  in  the  declaration  mentioned 
was  the  sale  of  the  s^d  cattle  by  the  defendant  after  be  had 
seized  and  impounded  the  same,  as  surveyor  of  the  high- 
ways  in  the  parish  of  East  Kirkley,  in  the  county  of  Lin- 
coln, according  to  the  statute  in  that  case  made  and  pro- 
vided ;  and  that  the  plaintiff  ought  not  further  to  maintain 

« 

his  action  in  respect  of  the  said  conversion,  because  die 
defendant  now  brings  into  Court  the  sum  of  lOL  ready  to 
be  paid  to  the  plaintiff;  and  the  defendant  further  saith, 
that  the  plaintiff  has  not  sustained  damages  to  a  greater 
amount  than  the  sum  of  lOL  in  reqpect  of  the  said  conver- 
sion." Verification  and  prayer  of  judgment. 
Special  demurrer  and  joinder. 

BramwelL  The  plea  is  bad :  for,  firsts  it  does  not  confisi 
the  conversion  alleged  in  the  declaration ;  and^  8e€X>ndlyt  it 
does  not — as  it  should,  since  the  power  of  pleading  pay- 
ment of  money  into  Court  is  given  only  by  the  rule  oi 
Court — follow  the  form  given  by  the  Reg.  Gen«»  Trin. 


Key 
Thimblbby. 


TBINITY  TERBfi    14   VICT.  479 

Term,  1  Vict  Under  the  form  prescribed  by  that  rule  (a),  L.  M.^  P. 
the  plaintiff  may  accept  the  money  paid  into  Court  *^  in 
full  satisfaction  and  discharge  of  the  cause  of  action  in 
respect  of  which  it  has  been  paid  in ;"  or  he  may  reply 
damages  ultra.  In  the  present  case  the  plaintiff  could  not 
so  accept  the  money  paid  in,  for  he  would  be  compelled  to 
accept  it,  not  in  respect  of  the  cause  of  action  which  he 
states  in  his  declaration,  but  of  that  which  the  defendant 
by  Ins  plea  alleges  to  be  the  cause  of  action*  The  defend- 
ant ^  lias  no  right  first  to  define  the  injury  of  which  the 
{daihiiff  in  his  declaration  complains,  and  then  to  pay 
money  into  Court  in  satisfaction  of  it.  If  the  plaintiff  were 
to  take  the  money  out  of  Court,  he  must  accept  it  in  satis- 
faction of  the  cause  of  action  in  resect  of  which  it  is  paid, 
that  is,  of  the  cause  erf**  Action  described  in  the  plea.  If  he 
were  to  plead  damiiges  ultra,  he  would  in  effect  allege  that 
damages  bad  been  sustained  beyond  the  amcmnt  paid  in,  in 
respect  of  what  the  defendant  alleges  to  be  his  cause  of 
action.  It  may  be  contended  fiir  the  defendant,  that  the 
plaintiff  should  new  assign ;  but  it  is  by  no  means  clear  that 
a  plaintiff  can  new  assign  after  a  plea  of  payment  into 
Court ;  and  even  if  he  can,  the  new  rules  do  not  provide 
any  means  by  which  he  may,  in  that  case,  take  out  the 
money  paid  into  Court.  The  plea  is  a  novelty,  and  one  of 
which  there  is  no  need ;  for  if  the  defendant  has  a  defence 
to  part  of  the  cause  of  action,  he  should  plead  to  it,  and 
the  plaintiff  may  then  new  assign;  or,  if  he  is  in  doubt  as 


(a)  Which  directs,  that  "the  payment  thereof  within  forty-eight 

plaintifi;  after  delivery  of  a  plea  hours*  to  sign  judgment  for  his 

of  payment  of  money  into  Court,  costs  so  taxed ;  or  the  plaintiff 

shdl  be  at  liberty  to  reply  to  the  may  reply  '  that  he  has  sustained 

same,  by  Mcepting  the  earn  so  damsges  to  a  greater  amount  than 

pai#1Mi Oe^irt  in  fall  satisfoction  the  said  sum  f  and  in  the  erent 

aiidf  '^schifga  of  the  caose  ol  of  an  issue  thereon  bdng  found 

action  in  respect  of  which  it  has  for  the  defendant,  the  defendant 

been  paid  in,  and  he  shall  be  at  shall  be  entitled   to  judgment, 

liberty  in  that  case  to  tax  his  and  his  costs  of  suit." 
costs  of  suit ;  and  in  emit  of  non* 

K  K  2 


Kry 

9. 

Thimblebv. 
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^^\9i^i^     to  what  is  the  cause  of  action,  he  may  apply  to  a  Judge  fiv 
an  order  for  particulars. 

Cramptony  in  support  of  the  plea.  If  the  plea  is  bad,  a 
defendant  cannot  pay  money  into  Court  in  any  case  in 
which  the  cause  of  action  is  stated  in  the  declaration  gene* 
rally,  and  the  defendant  wishes  to  pay  money  into  Court  as 
to  part.  The  form  given  by  the  rule  is  not  imperative,  but 
may  be  adapted  to  the  circumstances  of  each  particular 
case;  Lowe  v.  Steele  {a).  The  plaintiff  is  placed  in  do 
difficulty,  as  to  new  assigning,  by  the  plea  having  deBned 
the  cause  of  action ;  Wheeler  v.  Senior  (i).  It  is  said  thtt 
the  defendant  should  have  applied  for  particulars,  bat  it  is  not 
usual  to  make  an  order  for  particulars  in  actions  of  tort 
l^Parkcy  B. — The  only  reason  why  the  Judges  have  refused 
to  make  such  an  order,  except  under  special  circumstancei^ 
is  to  discourage  the  needless  expense  of  an  application, 
which  would  otherwise  be  made  in  every  case ;  but  if  it  were 
stated  upon  affidavit  that  the  cause  of  action  consisted  of 
two  conversions,  as  to  one  of  which  the  defendant  had  a 
defence,  and  to  the  other  had  none,  but  was  willing  to  pay 
money  into  Court,  an  order  for  particulars  would  be  made.] 

Bramwell  replied. 

Cur.  adv.  tmlL 

Pollock,  C.  B.,  delivered  the  judgment  of  the  Court. 
(His  Lordship,  after  reading  the  pleadings,  continued  as 
follows :) — We  are  of  opinion  that  the  plea  is  not  warranted 
by  the  new  rules,  upon  which  it  depends,  and  is  therefore 
bad. 

The  plea  of  payment  of  money  into  Court  was  given  by 
the  new  rules  as  a  substitute  for  the  supposed  more  expen« 
sive  mode  of  paying  into  (3ourt  by  a  rule  to  strike  the  sum 


(a)  15  M.  &  W.  380;  S.  C.  3  D.  &  L.  662. 
(6)  7  M.  &  W.  662  5  S.  C.  9  Dowl.  270. 
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out  of  the  damages  (which  rule  it  was  always  necessary  to     ^'  -^' J  ^' 

prove  at  the  trial),  and  this  plea,  being  on  the  record,  ~ 

proves  itselC     It  is  not  governed  by  the  ordinarv  rules  of  «• 

Thimbleby* 
pleading :  for  in  actions  of  debt  it  denies  in  part  the  cause 

of  action,  but  does  not  confess  and  avoid;   in  assumpsit 

and    tort    it   does    not    deny,    nor    confess    and    avoid; 

and  it  appears  to  be  more  analogous  to  a  judgment  by 

default  with  an  averment  of  damages,  than  to  a  common 

plea. 

The  form  given  by  the  new  pleading  rules  allows,  no 
doubt,  of  changes,  to  adapt  it  to  each  case ;  as,  for  instance, 
where  it  is  pleaded  to  part,  or,  in  debt,  to  the  damages  as 
well  as  the  debt,  but  no  farther.  We  have  already  held 
that  the  special  character  of  the  defendant  was  not  required 
to  be  stated;  the  meaning  of  the  term  ''as  near  as  may  be" 
in  the  rules,  is  only  to  authorize  alterations  to  adapt  the 
plea  to  the  names  of  the  parties,  the  sum  paid,  and  the 
like ;  Aston  v.  Perkes  (a).  We  are  satisfied  that  it  never 
was  intended  to  admit  such  a  variation  as  is  attempted 
in  this  case,  which  would  lead  to  long  and  embarrassing 
pleadings. 

According  to  the  new  rules,  the  plaintiff  is  at  liberty 
either  to  take  the  money  out  of  Court  with  his  costs,  or  to 
reply  damages  ultra.  They  do  not  contemplate  any  other 
replication ;  and  no  plea,  therefore,  is  contemplated,  except 
one  which  would  lead  to  one  of  these  results ;  whereas  this 
may  lead  to  a  new  assignment  and  pleadings  thereto.  In 
such  a  case,  what  is  to  become  of  the  10/.  ?  The  plaintiff 
is  not  to  have  it ;  and  the  new  rules  do  not  provide  for  its 
being  paid  back, — another  reason  for  supposing  that  no 
such  plea  as  this  was  intended  by  them.  It  is  very  true 
that  it  probably  may  be  had  back  on  a  summons  before  a 
Judge,  and  that  the  defendant  would  not  lose  the  money, 
but  the  argument  arising  from  the  want  of  a  provision  for 
such  an  emergency  in  the  new  rules  is  the  same. 

(fl)  15  M.  &  W.  385  ;  S.  C.  3  D.  &  L.  655, 
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Vohme  II.         Further,  if  the  case  be  that  the  plaintiff  ia  proceeding  ix 
-  the  conversion  of  part  of  the  cattle  by  the  sale,  and  as  to 


K£Y 


the  remainder  for  some  other  oonrersion,  how  is  he  to 
BiMBLUY.  ^^Yy  f  Hqw  Diuch  is  he  to  ascribe  to  one  came  of  actioov 
how  much  to  another?  and  how  can  he  tell  whether 
enough  is  paid  into  Court  to  satisfy  the  damages  fiir  which 
he  is  really  proceeding  ? 

Besides,  this  pica  introduces  what  we  believe  ia  a  perfect 
novelty  in  pleading,  by  making  the  defendant  directly  afor 
what  the  plaintiff's  cause  of  action  is,  which  presumably  be 
caunot  know.  When  the  defendant  supposes  the  cause  of 
action  to  be  one  to  which  he  has  a  defence,  he  pleads  hj 
confessing  and  avoiding  it,  and  concludes  usually,  thou^ 
always  unnecessarily,  with  a  quae  est  eadcm ;  fer  where 
the  justification  depends  upon  a  defence  applying  to  a  day 
different  from  that  in  the  declaration,  the  defendant  may 
either  conclude  with  that  averment  or  traverse  all  odier 
days;  2  ITms.  Sound,  5  a,  (3). 

The  plaintiff  must  new  assign  if  he  cannot  deny  the 
truth  of  the  plea.  But  if  such  an  averment  as  this  wai 
allowed,  the  defendant  might  drive  the  plaintiff  to  a  new 
assignment  without  any  plea  in  confession;  as  i^  after 
making  such  an  averment,  he  was  to  sufier  judgment  bj 
default  as  to  that  cause  of  action.  But  then  it  is  said  that 
it  may  be  a  hardship  on  the  defendant,  who  cannot  know 
what  the  plaintiff's  cause  of  action  is,  and  has  no  lepl 
means  of  knowing  it,  if  he  may  not  plead  such  a  plea.  This 
objection  would  have  been  exactly  the  same  if  the  old 
mode  of  paying  money  into  Court  had  continued,  fer 
which  this  is  a  substitute,  and  had  been  adopted  by  the 
3  &  4  Wm.  4,  c.  42.  But,  in  truth,  it  is  only  an  objectioo 
on  the  surface,  for  practically  it  is  always  competent  for  the 
defendant  to  obtain  full  particulars  of  the  plaintiff's  cause 
of  action  on  a  proper  aflSdavit, — the  Judges  requiring  in 
all  cases  of  actions  for  tort,  such  an  a£Bdavit,  otherwise  an 
application  for  them  would  be  made  in  every  such  action  as 
a  matter  of  course,  to  the  increase  of  the  costs  of  the  cause. 
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And  if  the  defendant  should  not  be  able  to  obtain  iparticu«- 
larsy  so  as  to  ascertain  the  true  cause  of  action,  his  proper 
course  is  to  exhaust  his  special  defences,  and  when  the 
plaintiff  has  new  assigned  a  cause  of  action  to  which  he 
has  no  answer,  to  plead  payment  of  money  into  Court  to 
that,  or  suffer  judgment  by  default  to  it.  Such  a  plea  as 
this  cannot  be  allowed. 

We  think  our  judgment  sliould  be  for  the  pimntiff.  The 
defendant  may,  however,  amend,  on  payment  of  costs; 
otherwise. 

Judgment  for  the  Plaintiff. 


L.  M.^  p. 
1851. 

Kby 
Thimbliby. 


Jones  v.  Davibs  and  Others. 


Afojr  29. 


[In  the  EjLchequer. 


Coram  PoJIoch,  C.  B.^  Alderscn,  J?.,  Piatt,  J?.,  and 

Martin,  J?.] 

TrOVEE  for  cattle. 

Flea,  not  guilty. 

At  the  trial  before  WUUams,  J.,  at  the  last  assizes  for  the 
county  of  Cardigan,  the  defendants  tendered  evidence  to 
shew  that  the  cattle  in  question  had  been  given  by  the 
defendant  Davies  to  the  plaintiff,  on  his  marriage  with 
X>avies*s  daughter,  upon  the  condition  that  the  plaintiff 
should  settle  certain  property  upon  her;  that  she  died 
shortly  after  the  marriage,  and  the  plaintiff  having  made 
no  settlement,  Davies,  together  with  the  other  defend- 
ants, retook  the  cattle.  On  the  part  of  the  plaintiff  it 
was  contended  that  this  defence  amounted  to  a  denial  of 
property  in  the  plaintiff,  and,  therefore,  could  not  be  given 
in  evidence  under  the  plea  of  not  guilty.  The  learned 
Judge  was  at  first  of  that  opinion,  but  eventually  he  ad- 


Under  the 
plea  of  not 
guilty,  in 
trorer,  the 
defence  that 
the  chattels 
had  been  ffiven 
to  the  plaintiff 
by  the  defend- 
ant upon  a 
certain  con* 
dition;  that 
the  condition 
had  not  been 
performed ; 
and  that  de- 
fendant retook 
the  goods,  is 
not  open  to 
the  defendant. 
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mitted  the  evidence.  The  jury,  however,  returned  a  verdict 
for  the  plaintiff. 

J.  JEvam  having  obtmned  a  rule  finr  a  new  trial,  on  tbe 
ground  of  surprise. 


fF.  B.  Grave  shewed  cause.     A  new  trial  would  be  of 
no  service  to  the  defendants  in  the  present  state  of  the 
record,  as  under  the  plea  of  not  guilty,  the  only  plea  which 
they  have  pleaded,  they  cannot  give  in  evidence  tacts  which 
tend  only  to  disprove  property  in  the  plainti£  In  StoMd^ 
V.  Hardwick(a)  this  Court  decided,  that  whereyer  there 
has  been  a  conversion  in  ftc^*  if  the  defendant  wishes  to 
shew  that  such  conversion  was  lawful,  he  must  confess  and 
avoid  it,  by  pleading  specially  the  right  or  title  by  virtue  of 
which  he  was  justified  in  the  conversion,  and  cannot  give 
the  &cts  in  evidence  under  the  plea  of  not  gmlQ^.     And  in 
Vernon  v.  Shiptan  (b)  it  was  held,  that  the  pliuntiff  was 
entitled  to  a  verdict  on  the  plea  of  not  guilty,  a  conversioD 
in  fact  being  proved,  although  it  appeared  from  the  evi- 
dence, that  at  the  time  of  such  conversion,  the  plaintiff  had 
parted  with  his  property  in  the  goods.   In  Frankum  v.  Lard 
Falmouth  (c),  the  defendant  pleaded  not  guilty  only,  to  t 
declaration  averring  that  tbe  plaintiff  was  possessed  of  a 
mill,  and  by  reason  thereof  was  entitled  to  the  use  of  a 
stream  for  the  mill,  and  that  the  defendant  "  wrongfully 
and  injuriously"  diverted  the  same ;  and  it  was  held,  that 
the  only  matter  in  issue  was  the  fact  of  the  diversion,  and 
that  the  right  to  the  use  of  the  stream,  as  claimed,  was 
admitted.      [He   was  here  stopped   by   the    Court,  who 
called  on] 


J.  Evans  and  H.  Davisony  in  support  of  the  rule.     Tbe 
defendants,  under  the  plea  of  not  guilty,  put  in  issue  the 

(a)  2  C,  M.  &  R.  I  ;  S.  C.   3  (c)  2  A.  &  E.  452  5  S.  C.  4  N. 

Dowl.  762.  &  M.  330. 

(6)  2  M.  &  W.  9. 


^ 
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wrongfulness  as  well  as  the  fact  of  the  conversion ;  Young 
V.  Cooper  (a) ;  and  they  may  therefore  shew,  under  it,  that 
the  goods  were  not  the  property  of  the  plaintiff.     StancKffe 
V.  Hardwick  must  be  considered  as  overruled  by  Young  v. 
Cooper.    Parke,  B.,  in  the  latter  case  said,  **  the  only  ques- 
tion is,  what  is  meant  by  *  conversion  ?'    In  StancUffe  v. 
Hardwick  we  thought  it  meant  '  conversion  in  fact,'  but  it 
now  seems  to  me  that  it  means  'wrongful  conversion.'" 
[Martm,  B. — The  plea  in  that  case  was  bad,  because, 
although  it  was  in  the  nature  of  a  plea  of  justification,  it 
nevertheless  denied  argumentadvely  the  conversion.     The 
only  effect  of  that  decision  as  regards  the  plea  of  not  guilty 
is,  that  when  the  two  pleas  of  not  guilty  and  not  possessed 
are  pleaded,  they  put  in  issue  every  thing  which  it  is  neces- 
sary for  a  plaintiff  to  prove  in  an  action  of  trover.     In  the 
present  case  the  only  plea  is  not  guilty,  and  that  admits  the 
plaintiff^s  property.    Alderson,  B. — The  defendant  seeks  to 
give  to  the  plea  of  not  guilty  the  same  effect  as  it  had  before 
the  new  rules.     The  effect  of  not  guilty  now  is  to  admit 
the  property  in  the  plaintiff,  but  to  deny  the  conversion.] 
If  the  view  taken  by  the  Court  in  Yottng  v.  Cooper  be 
correct,  and  not  guilty  means  not  guilty  of  a  wrongful 
<x>nversion,  no  other  plea  is  necessary;  for  it  cannot  be 
said    that   a   man  wrongfully  converts    his  own    goods. 
[Aldersofiy  B. — There  may  be  some  property  in  the  de- 
fendant, and  still  the  conversion  may  be  wrongful ;  as  in 
the  case  of  a  joint  tenancy.     Martin,  B. — The  decision  in 
Young  v.  Cooper  proceeded  on  the  ground  that  an  alle- 
gation in  the  declaration — the  possession  of  the  plaintiff — 
was  denied  argumentatively  by  the  plea,  and  not  by  a  direct 
traverse.     The  fallacy  in  your  ai^ument  arises  from  the 
inaccuracy  of  the  language  used  by  the  counsel  on  both 
sides  in  Young  v.  Cooper.     The  plea  of  not  guilty  in  trover 
was  spoken  of  as  the  general  issue ;   and  as  if  it  was  as 
extensive  a  traverse   as   non-assumpsit      PoUock,  C.  B., 
referred  to  Dornngton  v.  Carter  (6).] 

(a)  Ante,  p.  217,  220.  {b)  1  Exch.  566. 
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The  Court  here  suggested  that  the  rule  should  be  db- 
poeed  of  by  arrangement  between  the  parties!,  which  wm 
accordingly  done  (a). 

(a)  See  Bartofn  y.  Bnmh  5  M.  &  W.  298. 


Jkn«21. 


OwEMS  V.  Bbbbbb. 


[In  the  Exchequer  Chamber. 


Coram  Pattesans  J.y  Maule,  J.,  CreBtweU,  J.,  Wtghtman^  /| 

ErU^  /.,  and  Talfourd,  J.] 

Thejudi^        ^  ^^  ^^^  of  ^^1  ^  t^  <^<^^  having  issued  (a),  the 
Omt'^Surti  d^fc'*^^^  brought  error.     The  Court  called  on 

•re  not  Jadgct 
of  Courts  of 
record,  to 
wbom  writs  of 
trial  may  be 
directe<C  under 
tlie3&4 
Wm.  4,  c  42» 
s.  17. 


Bramwdlf  for  the  defendant  in  error. 


The  arguments  were  in  substance  the  same  as  in  the 
Court  below. 


Patteson,  J. — There  is,  undoubtedly,  considerable  difli- 
culty  in  coming  to  a  satisfactory  conclusion  in  the  present 
case ;  but  on  looking  at  the  whole  matter,  it  appears  to  me 
that  the  17th  section  of  the  3  &  4  Wm.  4,  c.  42,  does  not 
enable  a  Judge  to  direct  a  writ  of  trial  to  the  judge  of  a 
County  Court  established  under  9  &  10  Vict  c  95.  If 
new  inferior  Courts  of  record  were  to  be  established  b}*  act 
of  Parliament,  which  by  their  constitution  were  required  to 
follow  the  course  of  the  common  law,  they  would,  I  think, 
come  within  the  scope  of  the  first  act.     That  question, 


(a)  Ante,  p.  340. 


BftfiESJE. 
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however,  does  not  now  arise.  I  think  it  is  equally  clear,  ^^  ^-  fr  ^' 
that  if  a  writ  of  trial  could  go  to  a  judge  of  a  County  Court  — — — '- — 
he  would  be  bound  to  proceed,  not  according  to  the  statute  _  o. 
by  which  the  County  Courts  are  created,  but  according  to 
the  mode  of  procedure  observed  by  the  Court  from  which 
the  writ  issued.  For  instance,  I  thmk  he  ought  not  to 
summon  a  jury  of  five,  or  to  allow  the  parties  to  the  suit 
to  be  examined.  The  9  &  10  Vict  c  95,  appears  to  con- 
template only  a  remodelling  of  the  old  County  Court;  and 
I  think  that  a  judge  of  a  County  Court,  established  under 
that  act,  does  not  come  within  the  provisions  of  the  first 
act,  which  applies  only  to  Courts  of  record  in  existence 
when  that  act  was  passed,  or  to  a  class  of  Courts  of  record 
similar  to  them.  There  is  much  difficulty  in  the  question ; 
for  on  the  one  hand  it  may  be  argued,  that  it  would  be 
extremely  desirable  to  send  writs  of  trial  to  the  judges  of 
the  new  County  Courts;  while  on  the  other,  it  may  be 
said  that  great  inconvenience,  would  arise  from  requiring 
those  judges  to  adopt  a  course  contrary  to  their  usual  prac- 
tice. I  think,  however,  on  the  whole,  that  a  writ  of  trial 
cannot  be  directed  to  them,  and  that  the  writ  of  error  must 
prevail. 

Maule,  J.,  Cresswbll,  J.,  WiQHTMAN,  J.,  Eblb,  J.y  and 
Talfoubd,  J.,  concurred 

Judgment  for  the  Plaintiff. 


488  CAAJBS  ON   POINTS  OF  PRACTICB,    &C. 


Folume  IL 
1851. 


/iiiu25,27.  Co£  V.  Platt  and  Another. 


[In  the  Exchequer. 
Coram  Parke,  B.,  Alderson,  B.,  and  PkUi,  B.] 

The 7& 8 Vict.  f^ASE  by  an  in&nt  suing  by  her  next  firiend.  He 
direcu  that  '  declaration  stated,  that  the  defendants,  before  and  at  the 
muC«imi^eor  committing  of  the  grievances,  &c,,  were  the  joint  occuiMen 
a  factory  shall   of  a  certain  building  situate  in  part  of  the  United  Kingdom^ 

DC  SCCUPCIT 

fenced,  and  to  wit,  Lancashire,  in  which  said  building  steam  power  mm 

tecU<m^s£iai  before  and  at  the  time  of,  &c.,  used  to  woric  machineij 

"irie^wSJ^^  employed  in  manufacturing  cotton,  in  part  of  which  sud 

parti  are  in  building  there  was  before  and  at  the  said  time  oi^  &&, 

action  of  the  Certain  mill-gearing,  being  a  shaft,  which  before  and  at  the 

foTuY^manu-  ^^^^9  &c.,  was  worked  and  put  in  motion  by  the  said  steam 

fiMstonitf  pro-  power,  which  part  of  the  said  building  was  not  before  or  tt 


declaration,—  the  time  used  solely  for  the  purposes  of  a  dwelling-hotne, 

that  the  de-  Dor  used  solely  for  the  manufactiure  of  goods  made  entirely 

J^^JjJJJ^'^  of  any  other  material  than  cotton,  wool,  hair,  &c,  nor  used 

i^f^  »  solely  for  the  manufiicture  of  lace,  of  hats,  or  of  paper,  or 

which  steam  "^  ,     ,  r  r     » 

power  was        solely  for  bleaching,  dying,  printing,  or  calendering;  which 
machinery        said  building,  mill-gearing  and  steam  power  were  before  and 

manu^urinir  ^^  ^^^  ^™®  ^^»  ^^»  under  the  care,  management  and  direc- 
cotton,  in  pwci  jjon  of  the  defendants.  That  at  the  time  of  the  committing, 

of  which  said  ,         .  .  . , 

building,  there  &c.,  the  plaintiff  was  in  the  said  part  of  the  said  building 
which  before     ^^^^  ^^^  Consent  of  the  defendants.     Yet  the  defendants, 

and  at  the 

time,"  &C., 

was  '*  put  in  motion  by  the  said  steam  power,** — averred  that  the  defendants  disregarded  their 

dntY  and  the  statute,  '*  in  this  that  the  said  shaft  was  not  securely  fenced  contrary  to  the  form 

of  the  statute,*'  *'  whereby**  the  plaintiff  was  injured  by  the  shaft,  &c. 

Held  bad  in  arrest  of  judgment,  for  not  sufficiently  shewuig  that  the  shaft  was  in  motion  at 
the  time  of  the  injury,  for  any  manufacturing  process. 

Semble,  that  the  enactment  which  reouires  that  the  mill-gearing  shall  be  fonc^  whilst  in 
motion,  applies  not  only  as  regards  the  cnildren  and  young  persons  working  in  the  factory,  but 
also  as  regards  other  persons  who  may  be  in  the  factory. 
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well  knowing  the  premises,  after  the  1st  day  of  October,     ^'."^r  f  ^* 

A.  D.  1844,  to  wit,  &C,,  disregarded  their  duty  in  that  behalf, — 

and  the  statute  in  that  case  made  and  provided,  in  this  that  «. 

Platt 
the  said  shaft  was  not  then  securely  fenced,  contrary  to  the   ^nd  Anothtr. 

form  of  the  statute  in  such  case  made  and  provided ;  whereby 

and  by  reason  of  the  premises,  the  wearing  apparel  where* 

with  the  plaintiff  was  then  clad,  was  caught  by  and  got 

entangled  with  the  said  shaft,  and  the  plaintiff  was  greatly 

whirled  and  dragged  about,  and  received  great  bodily  injury, 

and  one  of  the  arms,  to  wit,  the  right  arm  of  the  plaintiff, 

was  separated  from  her  body,  and  one  of  the  ankles,  to  wit, 

the  left  ankle  of  the  plaintiff,  became  and  was  fractured  and 

broken,  and  she  was  otherwise  greatly  bruised,  wounded 

and  injured,"  &c. 

Pleas:  1,  not  guilty;  2,  that  the  building,  mill-gearing, 
&C.,  was  not  under  the  care  and  management  of  the  defend- 
ants ;  3,  that  the  plaintiff  was  not  in  the  said  part  of  the 
said  building  lawfully  and  with  the  consent  of  the  defend- 
ants; 4,  that  the  injury  to  the  plaintiff  occurred  through 
her  de&ult  and  negligence. 

The  cause  was  tried  before  JPIatt,  B.,  at  the  last  Liver- 
pool assizes,  and  a  verdict  was  given  for  the  plaintiff  with 
120/1  damages. 

A  rule  nisi  having  been  obtained  to  arrest  the  judg- 
ment (a), 

C.  J.  Knawks  and  Aihertan  shewed  cause. 

fVilkins,  Seijt,  and  Htufh  HtU,  argued  in  support  of  the 
rule. 

The  nature  of  the  argument  appears  sufficiently  in  the 
judgment  of  the  Court 

(a)  The  rule  was  also  obtuned  judgment  of  the  Court,  however, 

for  a  new  trial  upon  the  ground  turned  entirely  on  the   intafll- 

of  misdirection,  and  that  the  ver-  ciency  of  the  declaration, 
diet  was  against  evidence.    The 
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VahuM  II.         Parke,  B. — Tvro  objectious  have  been  urged  against  the 

' —  declaratknu     Fbst,  it  is  said  |hat  the  statute  7  &  8  Vict. 

Cob  . 

•.  c.  15  (a\  upon  which  the  declaradoii  is  founded,  was  in- 

and  AndOier.  tended  only  to  pvoteot  joung  persons  who  are  employed 
in  &ctorie^  and  has  no  application  to  peraons  who  are 
grown  up,  or  others  who  may  happen  to  be  there,  but 
who  are  not  employed  in  working  at  the  ftctory.  We 
think,  however,  that  although  die  principal  object  of  the 
statute  is  undoubtedly  to  protect  children  and  young  per- 
sons who  ave  so  employed,  still,  there  being  a  positive  and 
general  enactment,  that  ''all  parts  of  the  mill-gearing,  in 
a  £eu!tory,  shall  be  secuisely  fenced,"  and  diat  ''the  said 
protection  to  each  part  shall  not  be  removed  while  the 
parts  required  to  be  fenced  are  in  motion  by  llie  action 
of  the  steam  engine/'  &c.,  any  ponoa^  who  whilst  in  the 
factory,  and  using  reasonable  caie,  is  injvved  by  reason 
of  the  machiBery  not  being  so  seeursly  fenced,  is  entitled 
to  recover. 

This  being  so,  the  only  question  which  remains  for  oar 
decision,  is  that  which  is  raised  by  the  second  objectioi^ 
vis.:  whether,  admitting  that  the  defendants  were  bound 
to  protect  the  machinery  as  against  the  plaintiff,  the  viola- 
tion of  that  duty  is  sufficiently  disclosed  by  the  declaration; 
and  I  am  of  opinion  that  it  is  not  Section  21  enacte,  that 
the  said  protection  "  shall  not  be  removed  while  the  parts 


(a)  "  An  Act  to  amend  the  laws 
relatin(|r  to  labour  in  factories." 

Sect.  21  enacts,  that  "  every 
fly-wheel  directly  connected  with 
the  steam  engine  or  water  wheel, 
or  other  meokaiiieid  power,  wh^ 
ther  in  the  engine  house  or  not, 
and  every  part  of  a  steam  engine 
aiMl  water-wheel,  and  every  hoisl 
or  teagK  near  to  which  children 
or  young  persont  ai<e  liaUe  lo 
pass  or  be  employed,  and  all  parts 


of  the  mill-gearing  in  a  factory, 
shaU  be  securely  fenced;  and 
every  wheel-race  not  otherwise 
secured  shall  be  fenced  dose  to 
the  edge  of  the  wheel-race ;  and 
the  said  protectios  toeadi  pert 
shall  not  be  removed  while  the 
parts  required  to  be  fenced  are  in 
motMii  by  ih&  accieik  of  die  steam 
ieagiDe,  water  wheeler  t>ther  me- 
chmnkal  pewee?  for  any 
Cacturing  pnxsese.''' 
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required  to  be  fenced  are  in  motion  by  the  action  of  the     ^  ^'  ^  ^* 
steam   engine/    &c.,   "for   any  manufacturing   process.'^  -^.^^-_: — 
That  I  think  means  that  the  millowner  shall  keep  the  ma*  o. 

chinery  fenced  at  all  times  when  it  is  used  for  manufacturing  ^^^  Another, 
purposes^  but  that  it  need  not  be  so  fenced  when  it  is  being 
cleaned  or  repaired.  Now  the  declaration  does  not  shew 
that  il  waa»  at  the  time  when  the  injoiy  accrued  to  the 
plaintiff,  being  used  for  the  purpose  of  manufieictm^.  The 
declaratioQi  after  aBeging  that  the  defendants  occupied  a 
building,  avers  thai  in  it,  "  steam  power  was"  "  used  to  work 
machinery  employed  in  manufacturing  cotton."  That  shews 
that  the.machinery  in  the  mill  was  ordinarily  put  in  motion 
by  steam  power ;  but  there  is  no  averment,  that  at  the  dine 
of  theif^ivy  it  was  worked  by  steam  for  any  mann&cturing 
procesa*  The  breach  of  duty  alleged,  is  that  "the  said  shaft 
was  not  then  securely  fenced,  contrary  to  the  form  of  the 
statute,**  &c.;bnt  there  is  no  averment,  that  itwas  dien  in 
motioii  fcr  manufacturing  purposes.  Ast  the  declanrtaoni 
does  not  shew  any  breach  of  that  duty  which  w  imposed 
by  the  act  of  Parliament,  there  must  be  judgment  for  the 
defendsBlB.  > 

Aldbbson,  B. — I  am  of  the  same  opinion.  The  declara- 
tion does  not  disclose  any  right  in  the  plaintiff  to  maintain 
the  action,  t  was,  at  first,  disposed  to  think  the  concluding 
words  of  section  21,  "for  any  manufacturing  process,"  were 
merely  descriptive,  and  meant  only  machinery  which  was 
ordinarily  put  in  motion  by  a  steam  engine  or  other  moving 
power,  for  the  purpose  of  a  manufacturing  process ;  but  on 
reading  that  section  carefully,  I  think  it  is  not  so,  for  it 
directs  that  the  protection  shall  not  be  removed  while  the 
parts  required  to  be  fenced  are  in  motion  by,  &c.,  "  for  any 
manufacturing  process."  All  that  the  declaration  shews,  is 
that  the  machinery  from  which  the  injury  arose,  was  such 
98  was  usually  employed  for  such  purposes.  With  regard 
to  the  general  effect  and  scope  of  the  act,  it  is  not  neces- 
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sary,  for  the  decision  of  this  case,  to  express  any  opinion, 
but  I  entirely  agree  with  what  has  fallen  firom  my  learned 
Brother^ 

Platt,  B. — Sect  21  certainly  appears  to  me  to  apply, 
as  far  as  fencing  is  concerned,  not  only  to  the  children 
working  in  the  mill,  but  also  to  all  persons  who  may  be 
brought  there  for  the  purpose  of  assbting  in  the  fiictory; 
for  in  the  earlier  part  of  the  section,  where  it  speaks  of  the 
fly-wheel,  steam  engine,  &a,  it  requires  only  those  parts  of 
them  to  be  fenced,  ^'near  to  which  children  or  young 
persons  are  liable  to  pass  or  be  employed.''  Now,  if  the 
latter  part  of  the  section  was  intended  to  apply  to  children 
only,  the  same  words  would  have  been  inserted  there  ako^ 
but  it  is  not  so,  and  the  only  duty  imposed,  is  to  keep 
the  machinery  fenced,  generally,  when  it  is  in  modem 
^^  for  any  manufacturing  f^xKess."  That  it  was  so  in 
motion,  in  the  present  case^  is  not,  howev^,  shewn  by  the 
declaration. 


Judgment  arrested. 


k 
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Doe  on  the  demise  of  Hellter  v.  Kino.  /m»«  27. 

[In  the  Exchequer. 
Coram  Parke^  B.^  AUerson,  B.,  and  Flatty  B.] 

£iJ£CTMENT.      The  declaration    contained  separate  In  ejectment 

demises  by  Samuel  Hellyer,   Emanuel  Hellyer,  Thomas  o^^waf"^ 

Hellyer,  and  Abraham  Miller,  and  Nancy,  his  wife.     At  ^on^the 

the  trial  before  PlaUy  B.,  at  the  last  Liverpool  Assizes,  the  !««>«  ©^  the 

,  plaintiff  are 

lessors  of  the  plaintiff  claimed  title  to  the  premises  as  tenants  not  entitled  to 
in  common  and  devisees  under  the  will  of  Samuel  Gaskin,  ^efdlc^  for  the 
by  which,  after  givincp  a  life  estate  to  his  wife,  the  testator  ^^®^?  °^  *J® 

"  o        o  premises*  but 

devised  all  his  property  to  be  divided  among  his  sbters,  only  for  sach 

nephews  and  nieces,  share  and  share  alike.    It  was  proved,  Siem  as  they 

however,  that  besides  the  lessors  of  the  plaintiff,  who  were  JJJJ^^  entitled 

the  only  children  of  a  deceased  sister  of  the  testator,  the  Jj  5  P«^  ^*;**« 

/  .  .  .   .  «  B.,  wsAAldtf' 

latter  had  left  two  married  sisters  him  surviving,  one  of  «m,  B. ;  dis- 

whom  had  a  son  and  daughter.     The  defendant  obtained  pf^^^  b.* 

possession  of  the  premises  on  the  fiuth  of  his  accepting  a 

lease  from  the  lessors  of  the  plaintiff.     Upon  this  state  of 

facts  it  was  contended  that  the  defendant  was  entitled  to 

the  verdict,  as  the  lessors  of  the  plaintiff  had  failed  to  prove 

title  to  any  definite  interest  in  the  premises.    On  the  other 

hand  it  was  urged,  that  as  the  defendant  had  offered  no 

evidence  of  title,  he  must  be  considered  as  a  trespasser,  and 

that  the  lessors  of  the  plaintiff  were  entitled,  as  against  him, 

to  have  the  verdict  entered  generally  for  the  plaintiff.    The 

learned  Judge  was  of  this  opinion,  and  directed  the  jury 

to  find  for  the  plaintiff,  giving  the  defendant  leave  to  move 

to  enter  it  for  him. 

Atherton  having  obtained  a  rule  accordingly, 
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VoiufMii.  fp.  ff,   Watson  and   8.   Warren  shewed  cause.     The 

1851 

'• —  lessors  of  the  plaintiff  having  shewn  title  in  themselves  as 

Doe  dem.  .  .  /.   i  .  •  i   i 

Ueli.yer  tenants  in  common  to  a  moiety  of  the  premises,  were  entitled 
King.  ^  ^^^®  ^^  verdict  entered  generally.  The  action  of  ejectment 
is  founded  on  a  right  to  possession,  and  not  on  title ;  and  as 
the  lessors  of  the  plaintiff  were,  beyond  dbpute,  entitled  to 
the  possession  of  some  portion  of  the  premises,  they  were 
entitled  to  the  verdict  for  the  whole  as  against  the  defend- 
ant, who  does  not  claim  adversely,  or  by  title  paramount, 
but  who  is  a  mere  trespasser.  [^Parhe^  B. — They  are  en- 
titled to  the  verdict  for  some,  but  not  for  the  whole  of  the 
premises.  If  the  judgment  is  general,  the  sheriff,  in  exe- 
cuting the  writ  of  habere  facias  possessionem,  turns  oat 
every  person  he  finds  on  the  land.  If  it  be  for  a  part, 
he  turns  out  some  only.  It  appears  to  me  that  the  lesson 
of  the  plaintiff  are  entitled  to  such  a  judgment  only  as  will 
enable  them  to  issue  an  habere  facias  possessionem,  which 
will  give  them  possession  of  a  part]  In  Doe  d.  BUght  v. 
PeU  (a),  the  Court,  after  deciding  that  the  lessors  of  the 
plaintiff  were  entided  to  rest  their  title  on  a  term  of  yean, 
said,  ^^  and  it  must  be  entered,  in  point  of  form,  for  the 
whole  of  the  land ;  for  we  do  not  see  any  principle  on 
which  the  term  can  be  divided,  or  held  to  be  destroyed  in 
part,  though  the  lessors  of  the  plaintiff  are  only  beneficially 
entitled  amongst  them  to  a  moiety  of  the  premises." 
\Aldersony  B. — If  the  lessors  of  the  plaintiff  had  proved 
title  to  the  whole,  they  would  have  been  entitled  to  a 
general  verdict ;  but  their  title  was  cut  down  as  to  part: 
they  arc,  therefore,  entitled  to  a  verdict  for  the  residue 
only.]  The  verdict  must,  at  all  events,  be  entered  for  that 
residue. 

Athertony  in  support  of  the  rule.     As  to  the  laat  point, 
the   lessors  of  the   plaintiff  having  at   the   trial    elected 

(a)  11  A.  &£.  842,856. 
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to  enter  the  verdict  generally,  the  Court  cannot  now  enter     ^-  ^'  **  ^• 
it  for  that  part  as  to  which  they  have  succeeded,  for  it  -— — —- — 

_  ,  Doe  deni. 

does  not  sufficiently  appear  on   the  evidence  what  that      Hellyer 
part  is.    The  fallacy  in  the  argument  on  the  other  side        Kiita, 
consists  in  assuming  that  the  title  of  the  lessors  of  the 
plaintiff  is  good  as  against  the  defendant     The  lessors  of 
the  plaintiff  must  succeed  upon  the  strength  of  their  own 
title,  and  they  must  give  the  same  evidence  against  a  tres- 
passer as  against  one  who  is  in  possession  under  a  bona  fide 
claim  of  title.     The  defendant  must  be  assumed  to  have  a 
good  title  until  the  lessors  of  the  plaintiff  prove  a  better 
one ;  and  even  then,  title  in  the  defendant  must  be  assumed, 
except  so  far  as  it  is  disproved.     It  is  admitted  that  the 
▼erdict  in  ejectment  is  divisible ;  that  was  decided  in  Denn 
d.  Burges  v.  Purvis  («),  and  later  cases.  [Parkey  B.,  referred 
to  Goodwin  v.  Blackman  (6).]     Those  cases  shew  only  that 
a  clum  for  a  larger  share  includes  a  smaller,  and  not  that 
the  proof  of  what  that  share  is  may  be  uncertain.     In 
Anderson  v.  Chapman  (c),  Lord  Abinger,  in  illustration  of 
the  divisibilityof  the  general  issue,  said,  '^  there  is  a  class 
of  cases,  of  which  ejectment  is  one,  in  which  it  is  usual  to 
lay  a  vast  number  of  different  matters  in  the  declaration ; 
but  if  it  appear  that  the  plaintiff  is  going  for  a  distinct 
messuage  or  close,  it  is  necessary  to  give  him  the  verdict 
fcfr  that  alone,  and  the  defendant  a  verdict  for  the  residue, 
because  the  verdict  is  to  ascertain  the  respective  rights  of 
the  parties  in  future,  and  in  order  to  enable  the  sheriff  to 
fpYB  possession  of  that  messuage  or  close  only.      On  a 
general  verdict,  the  lessor  of  the  plaintiff  might,  at  his  own 
peril,  make  the  sheriff  give  him  possession  of  the  whole 
premises,  which  would  give  rise  to  further  litigation."  Those 
remarks  were  made  with  respect  to  cases  in  which  the 
shares  in  the  premises  themselves  are  separate,  but  they 

(a)  1  Burr.  326.  (c)  6  M.  &  W.  4S3,  488 ;    S.  C. 

{b)  3  Lev.  334.  7  Dowl.  822. 
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apply  equally  to  those  like  the  present,  in  which  the  estate 
is  divided.  [Parke,  B. — The  question  is  reduced  to  this; 
on  whom  did  the  onus  probandi  lie  ?  The  evidence  as  to 
the  number  of  devisees  who  were  entitled  to  share  with  the 
lessors  of  the  plaintiff  is  uncertain.  We  cannot,  therefore, 
now  say  for  what  particular  portion  the  verdict  should  be 
entered.]  If  the  general  verdict  remains,  it  will  operate  as 
an  estoppel  in  a  future  action  for  mesne  pn^ts,  so  that  the 
defendant  may  be  made  liable  to  the  present  lessors  of  the 
plaintiff  for  mesne  proBts  for  the  whole  of  the  premises, 
and  yet  continue  liable  to  the  other  devisees  for  their 
share. 


Pabke,  B. — The  rule  must  be  absolute  for  a  new  trial 
The  lessors  of  the  plaintiff  sue  as  tenants  in  common,  and 
there  appear  to  me  to  be  three  clear  reasons  why  there 
must  be  a  new  triaL  In  the  first  place,  the  mode  of  exe- 
cuting the  writ  of  possession  is  different  where  the  lesson 
of  the  plaintiff  recover  the  whole  of  the  premises,  and 
where  a  verdict  is  given  for  them  for  a  par^only.  In  the 
one  case  the  sheriff  is  bound  to  turn  out  every  one  whom 
he  may  find  on  the  premises,  and  give  the  lessor  of  the 
plaintiff  possession  of  the  whole.  In  the  other  he  gives 
him  possession  of  that  portion  only  which  he  has  re- 
covered. This  appears  fix>m  Tidd^s  Pract  p.  1246,  9th  ed., 
and  Roe  d.  Saul  v.  Dawson  (a)^  where  the  lessor  of  the 
plaintiff  recovered  as  tenant  in  common  five-eighths  of  a 
cottage,  and  the  sheriff  having  turned  the  tenant  out  of 
possession  of  the  whole,  the  Court  ordered  the  sheriff  to 
restore  the  tenant  to  the  possesion  of  three-eighths  of  the 
premises.  The  second  reason  is,  that  the  efiect  of  a  veidict 
for  the  plaintiff  in  the  present  action  as  to  the  whole  of  the 
premises  would  be  to  operate  as  an  estoppel  in  a  fiiture 
action  brought  by  the  same  parties  against  the  defendants 


(a)  3  Wils.  49. 
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for  mesne   profits ;    in  which  case   they  might  be  made    ^-  ^-  ^^' 

answerable  a  second  time  to  the  other  persons,  whoever — 

they  may  be,  who  are  entitled  to  the  other  parts.     Lastly,      Uellyer 
if  the  evidence  adduced  at  the  trial  were  such  that  the        ^^^^ 
Court  could  now  say  to  what  precise  portion  of  the  premises 
the  lessors  of  the  plaintiff  proved  themselves  entitled,  we 
might  mould  the  rule  so  as  to  direct  that  the  present  verdict 
should  be  set  aside,  and  that  a  verdict  should  be  entered 
for  the  plaintiff  to  that  extent     But  that  is  not  so,  as  the 
evidence  leaves  it  doubtful  what  was  the  precise  share  in 
the  premises  to  which  the  lessors  of  the  plaintiff  proved 
title.     The  case  must,  therefore,  go  down  to  trial  a  second 
time,  in  order  that  the  jury  may  find  what  that  is.     I  will 
only  add,  that  it  is  desirable  that  the  lessors  of  the  plain- 
tiff should  be  prepared  to  shew  the  precise  share  in  the 
premises  to  which  they  are  entitled.     How  far  they  need 
carry  their  proof  on  that  head  I  do  not  now  say.     It  is 
unnecessary  at  present  to  decide  that ;  but  1  am  clearly  of 
opinion  that,  as  the  case  now  stands,  the  rule  must,  for  the 
reasons  which  I  have  already  given,  be  absolute  for  a  new 
trial 

Aldbrson,  B.,  concurred. 

Platt,  B. — ^In  my  opinion  the  verdict  was  correctly 
entered.  The  action  of  ejectment  is  a  possessory  action,  in 
which  the  plaintiff  recovers  his  term ;  and  if,  in  an  action 
like  the  present,  the  defendant  does  not  defend  as  one  of 
the  tenants  in  common  of  the  land  which  the  lessors  of 
the  plaintiff  seek  to  recover,  but  as  a  mere  trespasser,  the 
lessors  of  the  plaintiff  are  entitled  to  have  a  general  verdict 
entered  against  him.  It  is  true  that  they  could  only  be  put 
in  possession  of  that  part  to  which  they  are  actually  entitled, 
but  that  is  for  the  sheriff  to  see  to  when  he  executes  the  writ 
of  possession.  It  is  said  that  the  defendant  would  be  affected 
by  such  a  verdict  being  used  against  him  as  an  estoppel 
in  an  action  for  mesne  profits;  but  I  confess  I  do  not  feel 
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the  weight  of  that  argument,  for  if  my  yiew  of  the  case  be 
correct,  the  general  verdict  would  not  affect  the  right  of  the 
defendant,  since  the  lessors  of  the  plaintiff  would  recover 
possession  of  that  portion  only  to  which  they  proved  them- 
selves entitled,  and  the  real  facts  being  proved  upon  the 
trial  of  the  action  for  mesne  profits,  the  damages  would  be 
limited  accordingly.  I  cannot,  of  course,  but  feel  some 
hesitation  as  to  the  correctness  of  the  view  I  take,  seeing 
that  my  learned  Brothers  differ  Scorn  me,  but  I  have  so 
strong  an  opinion  in  the  matter,  that  I  think  I  am  bound 
to  state  it. 

Rule  absolute. 


May  13.      JosEPH  Carne  and  JoHN  ViviAN  V.  Malins  and  Others. 

Junt  28. 

[In  the  Exchequer. 


Coram  Pollock,  C.  -B.,  Parke,  jB.,  Piatt,  B.,  and 

Martin,  B.] 

A  debt  having  J  HIS  was  a  rule,  calling  on  the  defendants  to  shew  cause 

tracted  with  >^'hy  the  plaintifis  should  not  be  at  liberty  to  amend  the 

A^B.  andC  ^"^  ^^  summons,  declaration  and  all  subsequent  proceed- 

h°*^h°°h''**  *°8^»  ^y  adding  as  plaintiffs,  the  names  of  B.   Reynolds, 

B.  and  C.  after  and  seven  other  persons  named  in  the  rule, 

to  recover  it  ^^  appeared  upon  the  affidavits  that  the  action,  which 

Ttornc^hav!?*  ^^  *°  assumpsit,  was  brought  to  recover  the  sum  of  534i 

ing  discovered,  7^.  8rf.,  as  the  balance  of  an  account  for  goods  sold.     After 

after  notice  of,_  •.ii/»i»  i 

trial,  that         plea,  m  rebruary,  1847,  the  defendants  attorney  proposed 

eight  other 

persons  were 

partners  in 

the  firm  when 

the  debt  was 

contracted, 

the  Court 

allowed  the  plaintiffs  to  amend  the  writ  of  summons  and  subsequent  proceedings,  by  adding 

the  names  of  the  eight  other  persons  as  plaintiffs,  in  order  to  avoid  the  effect  of  the  Statute  of 

Limitations. 


that  the  cause  should  be  referred,  which  was  assented  to  by 
the  plaintiffs*  attorney.  A  correspondence  on  the  subject 
of  the  reference  then  took  place  between  the  attorneys, 
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which  was  continued  till  June,  18/)0,  when  in  consequence 
of  their  being  unable  to  agree  as  to  the  terms  of  the  submis- 
sicNdy  the  plaintiffi  replied,  and  gave  notice  of  trial  for  the 
next  assizes,  at  which,  however,  they  did  not  try.  The 
affidavit  of  the  plaintifis'  attorney  stated,  that  when  he  com- 
menced the  action,  he  had  been  advised  to  bring  it  in  the 
names  of  the  two  plaintifis,  as  the  debt  had  been  contracted 
with  the  firm  of  "  Sandys,  Came  and  Vivian,"  and  Sandys 
had  died  before  the  action ;  but  that  upon  inquiry  after  the 
negotiation  for  a  reference  had  been  broken  ofi^,  he  had 
found  that  the  eight  persons  mentioned  in  the  rule  were 
partners  in  the  business  at  the  time  when  the  debt  was 
contracted,  and  counsel  advised  that  they  must  be  joined  as 
plaintifis  It  was  also  alleged,  that  the  Statute  of  Jiimitations 
would  be  a  bar  to  a  fresh  action. 


1851. 

Carnb 

and  Another 

o. 

Mauns 

and  Otben. 


J.  S.  WiUes  shewed  cause.  This  Court  has  exercised  the 
power  of  amending,  in  order  to  save  the  Statute  of  Limita- 
tions, more  liberally  than  the  other  Courts,  but  they  ought 
not  to  allow  the  amendment  now  asked  for.  The  action  is 
brought  by  the  plaintifis  not  in  a  representative  character, 
but  in  their  own  right,  and  there  is  no  suggestion  that  they 
were  misled  by  the  conduct  of  the  defendant  or  his  attorney. 
The  true  rule  with  regard  to  making  such  amendments  is 
laid  down  in  Phillips  v.  Lewis  (a),  where  Mavle^  J.,  deliver- 
ing the  judgment  of  the  Court,  said:  ''The  view  which  the 
Court  take  of  the  question  is  this:  if  there  be  a  sufficient 
reason  for  making  an  amendment,  the  fact  that  the  Statute 
of  Limitations  will  be  available  if  the  amendment  be  not 
made,  is  no  reason  for  refusing  to  make  it;  but  if  there  be 
no  other  reason  for  making  it  than  that  the  statute  will  be 
a  bar,  that  is  not  a  ground  upon  which  such  an  application 
will  be  granted.*^  In  the  present  case  no  such  sufficient 
reason  exists,  and  the  plaintifis  must  pay  the  penalty  which 


(a)   1  L.,  M.  &  P.  156,  158. 
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Fdmne  II,     is  the  usual  consequence  of  such  an  error.     Another  strong 
-  objection  to  the  present  application,  is  the  number  of  plain- 


and  Another    ufis  whom  it  is  proposed  to  add.     Such  an  amendment 
Malins      ^<>uld  be  a  much  more  important  alteration  than  any  made 


andOthen. 


in  previous  cases. 

Montague  Smithy  in  support  of  the  rule.  The  Court 
in  allowing  the  plaintifis  to  amend  as  proposed,  will  not 
do  more  than  they  have  done  in  previous  cases.  In 
GoodchUd  V.  Leadham  (a),  where  this  Court  refused  to 
amend  by  adding  a  defendant,  Parke,  B.,  stated  that  the 
Court  had  come  to  the  conclusion  that  they  would  not 
amend  process  except  in  two  cases,  **  that  is,  where  the 
penalty  of  the  blunder  would  be  so  great  as  to  amount  to  a 
loss  of  the  entire  debt,  and  where  the  writ  by  mistake, 
varied  from  the  praecipe."  The  former  of  these  reasons 
exbts  in  the  present  case.  In  Craufurd  v.  Codis  {b\  the 
Court  aUowed  the  plaintiff  to  amend  the  declaration  by 
striking  out  the  names  of  two  defendants  who  had  been 
erroneously  sued,  although  one  trial  had  been  had  upon 
the  pleadings  as  they  stood.  Horton  v.  The  Lihabiiemts  of 
Stamford  (c);  Lakin  v.  Watson  (d),  and  Christie  ▼•  Bdl  (e), 
were  cases  in  which  amendments  were  allowed  on  the 
ground  that  otherwise  the  remedy  would  be  lost,  and  in 
none  of  them  does  any  distinction  appear  to  have  been 
suggested  between  a  party  who  sues  in  his  ovm  right,  and 
one  who  sues  in  a  representative  capacity. 

Cwr.  ado.  vulL 

Parkb,  B.,  now  delivered  the  judgment  of  the  Court— 
The  Court  having  considered  the  authorities  on  the  subject, 
and  the  serious  consequence  which  would  follow  to  the 

(a)  1  Exch.  705,  709 ;  S.  C.         (</)  2  C.  &  M.  6S5. 
5  D.  &  L.  383.  (e)  16  M.  &  W.  669 ;  S.  C. 

{b)  Ante,  p.  192.  4  D.  &  L.  690. 

(c)  1  C.  &  M.  773. 
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plaintifis  if  the  application  were  refased^  are  of  opinion  that 
the  amendment  should  be  allowed  on  payment  of  costs. 


(a)  See  Campbell  v.  Smart,  5 
D.  &  L.  335 ;  S.  C.  5  C.  B.  196. 


Rule  absolute  (a), 

MedUcott  V.  Ihmter,  7  D.  &  L. 
241;  S.  C.  5  Exch.  34. 


L.  Af.  ^  P. 

1851. 

Carnb 
and  Another 

V. 

Malims 
and  Others. 


Adcock  V,  Wood. 


[Id  the  Exchequer. 


February  14, 

June  Id. 

JuIyX. 


Coram  Pollock^  C.  B.y  Parkej  B.,  Platty  B.,  and 

Martin,  BJ] 

Assumpsit.    The  declaration  after  stating  that  dis-  Wher«all 
potes  and  differences  had  arisen,  and   were   depending  betw^^. 
between  the  plaintiff  on  the  one  part,  and  the  defendant  °"  ^«  ^"® 
and  one  Sharpies  Adcock  on  the  other  part,  aU^ed  that  by  and  C  on  the 
a  certain  agreement  in  writing,  made  by  and  between  the  ferred,  the 
plaintiff,  and  the  defendant  and  &  A.,  for  the  finally  settling  ^^^^^ 
such  differences,  it  was  agreed  by  and  between  the  plaintiff  ^^^f®*, 
and  the  defendant  and  S.  A.,  mutually  and  reciprocally,  with  B.  or  c. 
that  the  said  disputes  and  differences  between  them,  the  ^jTL  t^^ 
said  parties,  should  be,  and  the  same  were  thereby  referred  JJ^^^^ 

jointly. 

A  direction  in  an  award  that  one  party  shall  pay  money  to  a  stranger  is  good,  if  it  i^pear  on 
tlie  fiioe  of  it  that  the  money  is  to  be  paid  for  toe  benefit  of  a  party  to  the  award  (a). 

Tha  declaration,  after  stating  that  difierences  had  arisen  between  plaintiff  on  the  one  part 
and  defendant  and  one  S.  A.  on  the  other,  alleged  that  it  was  agreed  between  plaintiff,  defenoant 
and  8.  A.,  mutually  and  reciprocally  to  refer  the  said  difierences  to  T.  S.  and  W.  L,  who  made 
their  awanl  concerning  the  said  matters  in  difference,  and  awarded  that  the  defendant  should  pay 
1502.  to  T.  S.,  who  sEould  immediately  pay  it  to  plaintiff. 

Flea,  inter  alia,  that  T.  S.  and  W.  L  did  not  make  then'  award  concerning  the  matters  in 
dnNBrence  referred  to  them,  modo  et  forma. 

Beld,  that  the  fact  of  the  award  having  been  made,  and  not  its  validity,  was  alone  put  in  issue. 

Rdd  also,  that  the  declaration  was  g^  in  arrest  of  judgment,  as  it  sufficiently  appeared,  1 , 
that  the  arbitrator  had  power  to  awu'd  upon  difierences  oetween  A.  on  the  one  sicfe,  and  B. 
and  C.  severally  on  the  other ;  and  2,  that  the  direction  to  pay  the  money  to  the  arbitrator  was 
for  the  benefit  of  the  plaintiff. 

(a)  See  Hart  v,  fTeuy,  anU,  p.  392. 
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to  the  final  award  and  determination  of  T.  Sharpe  and 
W.  Inett,  arbitrators  chosen  by  and  between  the  said 
parties,  &c  The  declaration  then  averred  mutual  promisesy 
and  alleged  that  Sharpe  and  Inett  took  upon  themselves  the 
burthen  of  the  said  arbitration,  and  afterwards,  to  vnt,  &&, 
made  and  published  their  award,  in  writing,  of  and  con- 
cerning the  said  matters  in  difference,  &c« ;  and  did  thereby 
award,  order,  and  direct  the  defendant,  within  one  month 
from  the  date  thereof,  to  pay  to  the  said  T.  Sharpe,  the 
sum  of  150L  IBs.  6cL;  and  did  further  order  and  direct  that 
the  said  sum  should,  immediately  upon  the  receipt  thereof, 
be  paid  by  the  said  T.  Sharpe  to  the  plaintiff.  Breach,  non- 
payment of  the  above  sura. 

Pleas:  1,  non-assumpsit;  2,  that  T.  Sharpe  and  W.  Inett 
did  not  make  or  publish  their  award  of  and  concerning  the 
matters  in  difference  referred  to  them,  modo  et  forma. 

At  the  trial  which  took  place  before  Piatt,  B.,  at  the  last 
Summer  assizes  at  Leicester,  an  agreement  of  reference,  in 
the  following  terms,  was  proved  by  the  plaintiff.  **  Wood 
and  S.  Adcock  v.  T.  Adcock.  There  having  been  disputes 
arisen  between  the  above  parties,  it  is  mutually  agreed  bj 
the  said  parties,  that  the  said  disputes  and  differences  shall 
be  settled  by  arbitration,  and  it  is,  therefore,  agreed  that 
Mr.  T.  Sharpe,  o^"  &c.,  ^^be  appointed  on  the  part  of 
Messrs.  W.  and  S.  Adcock,  and  W.  Inett,  of,"  &a,  *^on  the 
part  of  the  said  T.  Adcock ;  and  if  they  are  unable  to  settle 
the  said  disputes,  the  said  arbitrators,  T.  Sharpe  and  W. 
Inett,  are  to  name  a  third  person  before  entering  into  the 
business,  and  the  evidence  of  such  party  is  to  be  taken  oa 
oath.'*  The  arbitrators  disagreeing  appointed  an  umpire; 
and  all  three  made  their  award  in  these  terms.  **  We,"  &c, 
'^have  finally  awarded  the  sum  of  150/.  ISs.  6dl,  to  be  paid 
by  Mr.  Wood  on  the  part  of  Wood  and  Adcock,  to  Mr.  Sharpe, 
of,"  &c.,  '^  as  their  arbitrator,  within  one  month  from  the 
date  hereof,  and  that  the  said  sum  of  150L  ISs,  6dl,  be 
paid  by  the  said  T.  Sharpe  immediately  to  the  said  T. 
Adcock,  and  that  each  party  pay  their  or  his  own  arbitra- 


Adcock 

0. 

Wood. 
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tor  half  the  expenses,*'  &c.  Upon  this  evidence,  a  nonsuit  ^-  ^-  **  ''• 
was  claimed  on  behalf  of  the  defendant,  on  the  ground  of  a 
fatal  variance  between  the  agreement  of  reference  alleged 
in  the  declaration,  and  that  proved  at  the  trial :  and  it  was 
also  contended,  that  he  was  entitled  to  a  verdict  on  the 
second  plea,  as  the  award  was  bad  on  the  face  of  it.  His 
Lordship  nonsuited  the  plaintiff,  giving  him  leave  to  move 
to  enter  a  verdict  for  the  sum  awarded. 

K.  Macaulay  having  obtained  a  rule  nisi  accordingly,  cause 
was  shewn  at  the  sittings  after  Michaelmas  Term,  1850. 
The  nature  of  the  argument  appears  sufficiently  from  the 
judgment  of  the  Court 

Cur.  adv.  vuU. 

Parkb,  B.,  afterwards  (February  14, 1851),  delivered  judg- 
ment— [His  Lordship,  after  stating  the  pleadings  and  facts, 
continued  as  follows: — ]  The  first  question  was,  whether 
the  submission,  and  the  second,  whether  the  award,  was 
proved  as  alleged.  As  to  the  submission,  there  was  no 
variance  between  the  statements  and  the  proo£  It  was  a 
reference  of  certain  matters  in  dispute,  and  was  so  described 
in  the  declaration.  On  the  issue  on  non  assumpsit,  there- 
fore, we  think  the  plaintiff  entitled  to  the  verdict 

The  more  material  question  arises  on  the  second  issue, 
that  the  arbitrators  did  not  publish  their  award  of  and 
concerning  the  matters  referred.  It  was  contended  for  the 
defendant,  that  this  plea  put  in  issue,  not  merely  the  fact  of 
the  making  of  such  award,  and  that  it  was  made  of  and 
concerning  the  said  matters  in  difference,  but  also  that 
it  was  a  valid  award  on  the  face  of  it ;  and  that  this  award 
was  bad.  For  the  plaintiff  it  was  argued,  that  the  plea 
only  put  in  issue  the  fact  of  the  award  having  been  made 
of  and  concerning  the  premises,  and  not  the  validity  of 
the  award ;  but  that,  if  it  did,  the  award  was,  on  the  face 
of  it,  good.  We  think  that  the  plea,  in  this  case,  merely 
puts  in  issue   the  fact   of  an  award   having   been  made 
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<^of  and  concerning  the  matters  in  difierence  in  manner 
and  form  alleged,"  and  not  the  validity  of  that  award; 
and    that   the   latter    is   matter   of   law  on    the   record. 
The  authorities  cited  in  the  argument  do  not  shew  the 
contrary.     Where  there  is  a  plea  of  <^  no  award,**  not  by 
way  of  answer  to  a  declarati<»i  upon  an  award,  but  by 
way  of  answer  to  an  action  on  a  bond  with  a  condition  to 
abide  by  the  award,  the  plea  means  that  there  was  no  good 
award ;  and  if  the  replication  sets  out  the  award  in  part,  it 
is  no  departure  to  rejoin  that  there  was  an  award,  setting  it 
out  fully,  and  thereby  shewing  that  the  award  was  bad 
on  the  fiuse  of  it     This  was  done  in  Fisher  v.  Pimbkjf  (o^ 
In  that  case  Bayley^  J.,  said  that  the  defendant  could  not 
have  taken  issue  upon  the  allegation  (rf*  the  award  in  the 
repHcation,  because  there  was  such  an  award  as  there  stated. 
Where  the  plea  of  nul  tiel  award  is  pleaded  to  a  dedaratioD 
on  an  award  averring  the  award  to  have  been  made  of 
and  concerning  the  premises,  it  puts  in  issue  the  fiust  of  the 
award  being  made  of  and  concerning  the  premises,  that  is, 
on  all  the  matters  arbitrated    That  was  decided  by  Dresser^ 
P.  O.  V.  Statujield {b)\  but  if  the  award,  as  set  out,  be  bod 
upon  the  fsuce  of  it,  it  does   not  raise   that  question  to 
be  decided  by  the  jury.     The  objections  on  the  fiure  of  the 
award  are  for  the  Court  on  demurrer,  or  in  arrest  of  judg- 
ment    In   this  case  we  are  of  opinion   that,    the    only 
real  question  on  the  issue  of  nul  tiel  award  being  whether 
the  award  was  made  in  the  form  alleged,  and  jx'esumably 
on  all  the  matters  in  difiPerence,  till  the  contrary  was  shewn, 
the  issue  ought  to  have  been  found  for  the  plaintiff,  not- 
withstanding the    objections  arising  on  the  fisu»   of  the 
award.     It  was  taken,  on  the  trial,  that  there   was  no 
matter  referred  which  the  arbitrators  did  not  adjudicate 
upon.    Whether,  when  the  verdict  is  entered,  as  it  must  be^ 
for  the  plaintiff  on  the  whole  record,  the  objecti<m  to  the 
award  will  be  held  good,  we  cannot  now  decide.     The 


{a)  11  East,  188. 


{b)  14  M.  &  W.  S22. 
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defendant  may  move  to  arrest  the  judgment,  and    our     L,  M,^  p. 

final  judgment  will    be   suspended    till    that    motion  is 

made. 

A  rule  nisi  having  been  obtained  accordingly, 

JT.  McLcavlay  and  Mettar  shewed  cause.  Two  objections 
have  been  made  to  the  declaration :  first,  that  the  award 
declared  upon  is  made  concerning  a  matter  not  referred, — 
the  only  matter  referred  being  the  diflference  between 
Wood  and  S.  Adcock,  as  partners,  and  the  plaintiff,  while 
the  award  directs  Wood  alone  to  pay  the  sum  found  to 
be  due  to  the  plaintiff; — and,  secondly,  that  the  award 
directs  that  the  money  shall  be  paid  to  one  of  the  arbi- 
trators instead  of  to  the  plaintiff.  To  succeed,  the  defendant 
must  shew  that  under  no  conceivable  state  of  facts  could  the 
award  be  good. 

As  to  the  first  point  '^  If  two  persons  on  one  side,  and 
one  on  the  other,  submit  all  disputes  between  them  to 
arbitration,  (without  saying  between  them  or  either  of 
them)^  an  award,  that  one  of  the  two  shall  pay  a  sum 
of  money  to  the  opposite  party,  is  good ;  for  a  submission 
of  several  persons  of  all  matters  in  difference  between 
them,  imports  a  submission  of  all  matters  that  any  one 
of  them  had  against  the  others  jointly  or  severally  ;**  Watson 
on  AvDordsy  p.  182,  3rd  ed.  In  Baspot^s  case  (a),  it  is 
said,  **  Although  there  were  many  matters  in  controversy ; 
yet  if  one  only  be  signified  to  the  arbitrator,  he  may  make 
an  award  thereof;"  and  the  same  rule  applies  to  the  parties 
to  the  award  as  to  the  matters  in  difference.  Athelstone  v. 
Moone  (6),  and  Arnold  v.  Pole  (c),  shew  that  where  the 
parties  to  an  agreement  of  reference  are  on  one  side  joint, 
the  submission  may  be  taken  distributively  with  respect  to 
the  other  side,  though  not  inter  se.  In  Bro,  Abr.,  tit. 
**  Arbiirameni,^  pL  44,  after  citing  a  case  firom  the  Year 
Book,  2  Rich.  3,  c.  18,  where  it  was  held,  "that  if  J.  N., 

(a)  8  Rep.  97  b,  98  a.  (c)  1  Roll.  Abr.  246,  pi.  5. 

{b)  Com.  547. 
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and  three  others,  put  in  award  of  W.  P.,  all  actions  and 
demands  between  them,  the  arbitrator  has  anthority  to 
decide  all  joint  matters  between  them,  and  all  se?eral 
matters  also," — it  is  said, — "Yet  it  seems  clear,  that  the 
arbitrator  has  not  authority  to  determine  or  arbitrate  matters 
between  the  three,  for  they  are  one  party  against  the  fourth, 
but  he  may  determine  between  any  one  of  the  three  and  the 
fourth."  In  Winter  v.  White  {a\  Riehardsm,  J-9  alluding 
to  this  dictum,  said :  "  This  distinction  appears  to  me  to  be 
founded  in  reason  and  principle ;  for,  otherwise,  a  different 
effect  might  be  given  to  the  submission,  and  a  contract 
might  be  let  in  different  from  that,  into  which  the  parties 
by  their  submission  entered."  [PoUock^  C.  B. — It  is  diffi- 
cult to  see  how,  if  a  submission  is  of  matters  in  difference 
inter  partes  jointly,  there  can  be  a  determination  of  separate 
disputes  which  exist  between  some  only  of  thenu]  The 
averment  in  the  declaration  as  to  the  existence  of  differences 
does  not  necessarily  mean  joint  differences;  it  may  equally 
mean  several  differences.  Whether  the  arbitrators  were 
bound  to  decide  on  the  separate  differences  may  be  doubted; 
Rees  V.  Waters  (jb) ;  but  they  clearly  had  power  to  do  so, 
especially  as  by  the  submission  the  parties  agree  *' mutually 
and  reciprocally."  The  submission  must  be  construed  ao 
as  to  support  the  award  ;  and,  after  verdict,  the  declaration 
must  be  construed  so  as  to  support  the  finding.  The  Court 
will  therefore  assume,  that  the  disputes  to  which  the  atten- 
tion of  the  arbitrator  was  drawn  were  of  a  separate,  and  not 
of  a  joint  character. 

With  respect  to  the  objection  that  the  award  directs  that 
the  money  shall  be  paid  to  one  of  the  arbitrators,  and  not 
to  the  plaintiff,  it  is  to  be  observed,  that  the  fact  of  Sharpe 
being  an  arbitrator  is  a  mere  accident ;  and  a  direction  to 
pay  money  to  a  stranger,  if  for  the  benefit  of  one  of  the 
parties,  is  clearly  good;    Com.  Dig.  tit   ** Arbitrameid^ 


Ca)  1  B.  &  B.  350,  359 ;  S.  C.  3  Moore,  674. 
{f})  16  M.  &  W.  263 ;  S.  C.  4  D.  &  L.  567. 
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(E\  7.     In  Bird  v.  Bird  (a),  Powell,  J.,  doubted  whether     ^-  «•  «*  ^• 

a  general  award  of  money  to  a  stranger  was  good,  but  said  • — 

that  if  it  appeared  to  be  for  the  benefit  of  one  of  the  parties  _v. 
it  was  a  good  finding.  Holi,  C.  J.,  thought  it  good  in 
either  case.  The  award  in  the  present  case,  by  directing 
Sharpe  to  pay  over  the  money  to  T.  Adcock,  clearly  shews 
that  Sharpe  was  only  a  trustee  for  him.  In  Snook  v. 
HeUyer  {b\  an  award  directing  money  to  be  paid  to  a 
stranger  for  the  use  of  one  of  the  parties  was  held  good. 
In  re  Machay  (c)  may  be  relied  on  by  the  other  side.  In 
that  case,  the  reference  being  of  disputes  in  a  partnership, 
the  award  was  held  bad  for  directing  that  some  of  the 
parties  to  the  reference  should  pay  a  sum  of  money,  which 
was  one  of  the  matters  included  in  the  submission,  to  the 
arbitrator,  and  that  he  should  apply  it  to  the  payment  of 
certain  specified  demands,  also  part  of  the  matter  submitted. 
That  decision,  however,  was  founded  upon  the  peculiar 
finding  of  the  arbitrators,  who,  after  adjudging  that  a  certain 
sum  was  due  to  M.  W.  &  Co.,  did  not  durect  that  it  should 
be  paid  to  them,  but  to  one  of  the  arbitrators,  and  that  he 
should  apply  it,  not  for  their  benefit,  but  in  liquidation  of 
the  debts  of  the  whole  firm. 

G.  Hayes  and  Hugh  Hill,  in  support  of  the  rule.  The 
question  upon  the  first  point  depends  upon  the  meaning  of 
the  submission.  If  A.  on  the  one  part,  and  B.  and  D.  on 
the  other,  agree  to  submit  all  matters  in  difierence  between 
them,  that  includes  matters  several  as  well  as  joint;  but  if 
the  agreement  is  to  refer  matters  in  difierence  between  A. 
on  the  one  part  and  B.  and  D.  on  the  other,  then  matters 
in  dispute  with  B.  and  D.  jointly,  and  none  with  them 
severally,  are  referred.  By  this  distinction  all  the  cases 
may  be  explained  and  reconciled.  The  submission  in  the 
present  case  limits  the  reference  to  disputes  between  **  the 


(a)  I  Salk.  74.  (c)  2  A.  &  E.  366. 

(6)  2  Chit  43. 
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said  parties,"  which  are  Wood,  and  S.  Adcock,  and  T. 
Adeock.  In  Winter  v.  White  {a\  the  deed  of  submissbn 
was  joint  and  several,  clearly  indicating  that  the  matterB 
intended  to  be  referred  were  also  several  as  well  as 
joint.  [Martin^  B. — The  case  of  AtheUUme  v.  Moome  (i) 
appears  to  be  a  distinct  authority  against  yon.]  The  report 
does  not  shew  what  was  the  submission  in  that  case. 
[They  referred  also  to  Garland  v*  Noble  (c).] 

As  to  the  second  point,  an  arbitrator,  whose  only  duty  is 
to  decide  the  matters  in  difierence  between  the  parties^  has 
nq  power  to  direct  that  money  shall  be  paid  to  himself  and 
that  he  shall  pay  it  over  to  one  of  the  parties.  If  he  should 
omit  to  pay  it  over  there  would  be  no  remedy  against  him, 
— a  difficulty  which  was  pointed  out  by  Lord  JJenman  in 
the  case  of  In  re  Mackay  (d).  The  Court  will  view  with 
jealousy  any  arrangement  by  which  an  arbitrator  gets  the 
subject-matter  of  dispute  into  his  own  hands.  In  Bobuwrn 
V.  Henderson  (e),  an  award  directing  that  out  of  a  sum 
which  it  found  to  be  due  fix>m  the  defendants  to  the  plain* 
tifis,  the  defendants  should  pay  to  the  arbitrators  the  expenses 
of  the  reference  and  award,  and  that  the  residue  should  be 
paid  to  the  plaintiff,  was  held  bad. 

Cur.  adv.  vulL 


Alderson,  B.|  now  delivered  the  judgment  of  the  Court 
— In  order  to  succeed  on  thb  rule,  the  defendant  must 
shew  that,  on  the  facts  stated  in  the  declaration,  the  award 
roust  necessarily  be  bad;  but  we  think  that  has  not  been 
established.  (His  Lordship,  after  stating  that  portion  of 
the  declaration  which  contains  the  agreement  of  submission 
and  the  commencement  of  the  award,  continued  as  fol« 
lows:) — The  declaradon  then  states  that  the  arbitraton 
undertook  the  reference  and  made  their  award  of  and  con- 
cerning the  matters  in  difference,  and  awarded  and  directed 


(a)  1   B.  &  B.  350;    S.  C.  3 
Moore,  674. 
(*)  CJom.  547. 


(c)  1  Moore,  187. 

id)  2  A.  &  E.  356,  360. 

(«)  6  M.  &  S.  276. 


Adcock 

r. 
Wood. 


TRINITY   TERM^    14   VICT.  509 

the  said  defendants,  within  one  month  of  the  date  thereof,     ^'  ^-  ^  ^• 

1851 
to  pay  to  T.  Sharpe  the  sum  of  150/.  I85.  Qd.^  and  did 

farther  order  and  direct  that  the  same  should  be  immedi- 
ately on  receipt  thereof  paid  by  T,  Sharpe  to  the  plaintiflF. 
The  question  therefore  is,  whether  or  not  that  is  necessarily 
a  bad  award  on  the  bee  of  it  It  is  clear  that  on  a  refer- 
ence of  all  differences  between  A.  on  the  one  side,  and  B» 
and  C.  on  the  other,  differences  between  A.,  and  B.  and  C. 
jointly,  or  differences  between  A.,  and  B.  and  C.  severally, 
may  be  settled  by  the  arbitrator.  That  is  stated  in  Mr. 
WatsoiCs  book  on  Awards^  pp.  15, 16, 182,  3rd  ed.,  and  the 
authorities  clearly  establish  the  proposition.  The  award, 
therefore,  that  one  of  two  shall  pay,  is  good  in  an  action 
between  A.  on  the  one  side,  and  B.  and  C.  on  the  other. 

But  it  was  objected  that  the  award  is  to  pay  money  to  a 
third  person;  for  it  is  to  be  paid  by  the  defendants  to 
T.  Sharpe.  An  award,  however,  to  pay  money  to  a  stranger 
would  be  good,  if  it  did  not  appear  impossible  that  such 
payment  could  be  to  the  advantage  of  a  party  to  the  arbi- 
tration. That  is  laid  down  in  Gmu  Dig.^  tit.  **  Arhitra^ 
ment^  (£),  7,  ^'if  the  contrary  does  not  appear,  it  shall  be 
intended  for  their  benefit"  Now,  in  this  case,  instead  of 
the  contrary  appearing,  it  appears  affirmatively  that  it  is  for 
the  party*s  advantage  that  the  money  should  be  paid  to  a 
stranger;  for  the  money  is  ordered  to  be  paid  to  Mr.  T. 
Sharpe  in  order  that  the  said  T.  Sharpe  may  immediately 
pay  it  over  to  the  plaintiff  himself.  It  is  perfectly  clear 
that  it  is  for  the  advantage  of  the  party  in  favour  of  whom 
the  award  is  made.  We  therefore  think  that  the  defendant 
has  fiiiled  to  establish  his  proposition  that,  at  all  events, 
this  award  must  be  bad ;  and  therefore  the  rule  for  arrest-* 
ing  the  judgment  must  be  discharged. 

Rule  discharged* 


VOL.  II.  MM  L.  M.  &  p. 


610 


CASES  OK  POINTS  OF  PBACTICB,   &C. 


Vohtme  II. 
1851. 


/dy  10. 


Waoneb  o.  Imbbie. 


[In  the  Exdiequer. 


Sect  122  of 
6  Geo.  4, 
c.  16,  requires, 
among  other 
thingf,  that 
the  commis« 
sionen  shall 
certify  to  the 
Lord  Chan- 
cellor that  the 
bankrupt  has 
made  a  full 
discovery  of 
his  estate,  and 
*<  that  there 
does  not  ^ 


Coram  Parke,  B.,  and  Martin,  B."] 

X#£BT  upon  a  recognizance  of  baU. 

Plea  puis  darrein  continuance  (a).  That  before  the 
making  of  the  recognizance,  and  before  the  issuing  of  the 
commission  of  bankruptcy  hereinafter  mentioned,  to  wit,  &c., 
plaintiff  was  a  trader,  and  being  indebted,  &c,  to  wit,  on 
the  1st  of  July,  1829,  became  bankrupt,  and  thereupon 
afterwards,  to  wit,  &c,  a  commission  in  bankruptcy  issued 
against  him,  and  he  was  duly  found  to  be  a  bankrupt, 
and  duly  surrendered  and  made  a  full  disclosure  of  his 
estate  and  effects,  and  conformed  to  the  statutes  in  that 

pear  any  ^ 

reason  to  doubt  behalf,  and  four-fifths  in  number  and  value  of  the  plain- 
fulness  of  such  tiff's  creditors  for  not  less  than  20L,  and  who  had  proved, 
^^^7i27  signed  a  certificate  of  his  conformity,  &c.,  and  testified 
enacts,  that  if  ^y^^^  jjjg  Commissioners  might  sign  and  seal  his  certificate. 

a  person  shall  t 

become  bank-  That  '*  afterwards,  to  wit,"  &c.,  **  the  major  part  of  the 
SSl,*a^b.  said  Commissioners,  by  their  certificate,"  &c,  **  did  certify 
^* ^2*^  to  the  Lord  High  Chancellor,  amongst  other  things,  that 
his  esuto  shall  ^i^e  plaintiff  made  a  full  disclosure  and  discovery  of  his 

produce  (after  ^ 

all  charges) 

pay  every  (*)  See  ante,  p.  333. 

creditor  under 

the  commission 

fifteen  shillings  in  the  pound,  such  certificate  shall  only  protect  his  person  from  arreit  and 

imprisonment,  but  his  future  estate  and  effects  (except  his  tools  of  trade,**  &c.),  **  shall  vest  ia 

the  assignees  under  the  said  commission.** 

To  a  declaration  in  debt  the  defendant  pleaded  that  the  plaintiff  became  bankrupt,  and  after 
stating  the  proceedings  under  the  ooomiission,  averred  that  he  made  a  full  disclosure  and  dis- 
covery of  his  estate,  and  that  the  commissioners  certified  "  that  there  did  not  appear  to  them 
any  reason  to  doubt  the  fulness  of  such  discovery.**  The  plea  then  stated  that  the  plvntiff 
became  bankrupt  a  second  time,  and  that  his  estate  **  did  not  produce**  **  sufficient  to  pay  every 
creditor*'  ** fifteen  shillings  in  the  pound.*' 

Held  bad  on  special  demurrer,  for  omitting  to  aver  that  the  commissioners  certified,  under  the 
first  bankruptcy,  as  to  the  truth  of  the  discovery. 

Whether  the  allegation,  that  under  the  second  bankruptcy  the  plaintiff's  estate  **  did  not 
produce  sufficient,"  &c.,  sufficiently  tendered  a  material  and  conclusive  issue,  there  being  no  aver- 
ment that  it  was  insuffioient  "  after  all  charges,**  quart  f 


Imbrii. 


TRINITY  TERM,    14   VICT.  611 

estate  and  efiects,  and  in  all  things  confonned  himself  to     L.  hLfrP- 

the  said  statutes,  and  that  there  did  not  appear  to  them  any — 

reason  to  doubt  the  fulness  of  such  discoveiy.''    The  decia-  ». 

ration  after  stating  the  rest  of  the  certificate*  and  alleging 
that  it  was  duly  allowed  by  the  Lord  Chancellor,  averred, 
that  the  plaintiff  became  bankrupt  a  second  time,  and, — after 
setting  out  the  proceedings  under  the  second  bankruptcy, 
(which  was  under  a  fiat),  and  alleging  that  Hattoti,  Harmer^ 
Stansfield,  and  K  Rawson,  were  duly  appointed  assignees 
thereunder, — averred  that  the  estate  of  the  plaintiff,  subject 
to  the  said  fiat,  did  not  produce,  and  hath  not  as  yet 
produced,  and  ^  was  and  is  of  insufficient  value  to  produce, 
sufficient  to  pay  every  creditor,  or  any  of  the  creditors 
under  the  said  fiat,  fifteen  shillings  in  the  pound  on  the 
amount  of  their  several  debts  proved  under  the  said  fiat, 
and  none  of  the  said  creditors  have,  as  yet,  received  fifteen 
shillings  in  the  pound  upon  the  amount  of  their  said 
debts"  {a) ;  and  that  afterwards,  and  after  the  commencement 
of  this  suit,  and  afi^r  the  last  pleading  herein,  and  after  the 
issuing  of  the  said  jury  process  herein,  and  within  eight 
days  now  last  past,  to  wit,  &&,  the  said  H.,  H.,  S.,  and  K 
R^  so  then  being  assignees,  under  and  by  virtue  of  the 
said  fiat,  gave  notice  to  the  defendant,  that  they  claimed  the 
debt  in  the  declaration  demanded,  and  all  damages  sustained 
by  reason  of  the  detention  thereof,  and  then  claimed  the 
same  of  the  defendant  accordingly,  and  then  required  him 
to  pay  the  same  to  them,  the  said  assignees,  and  not  to  the 
plaintiff  (&).  Verification  and  prayer  of  judgment 
Special  demurrer  and  joinder. 

fVUIes  (E.  G.  Hornby  with  him),  in  support  of  the  de- 
murrer.   The  plea  is  bad  on  two  grounds,    first,  unless 

(a)  This  averment  is  in  the  vol.  3,  p.  73.  7th  ed. 

form  need  in  Yomg  ▼.  Bi»hwwt\,  {h)  See  Herbert  v.  Saifer,  6  Q. 

8  A.  &  E.  470:  S.  C.  3  N.  &  P.  B.  96|»;  S.  C.  2  D.  &  L.  49;  I 

586,  which  is  referred  to  as  the  D.  &  M.  7^3. 
proper  form  in  CUtty  on  Pleadmg, 

M  M   2 
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the  certificate  under  the  first  bankruptcy  operated  as  a  dis- 
charge,  the  property  of  the  plaintiff  is  still  vested  in  the 
assignees  under  that  bankruptcy,  and  the  claim  made  by 
the  assignees  under  the  second  commission  afibrds  no  de- 
fence to  the  present  action.  But  the  plea  shews  no  valid 
discharge  under  the  first  commission.  In  order  that  the 
certificate  should  operate  as  a  discharge,  the  provisions  of 
the  122nd  section  of  6  Geo.  4,  c.  16  (a)  must  have  been 
complied  with,  and  the  Commissioners  must  have  certified 
to  the  Lord  Chancellor,  "  that  there  does  not  appear  any 
reason  to  doubt  the  truth  or  fulness  of  such  discovery." 
The  plea,  however,  alleges  only  that  they  certified  that 
there  appeared  no  reason  to  doubt  ''  the  fulness  of  such 
discovery,**  but  omits  the  word  "  truth.**  A  discovery  of 
his  effects,  made  by  a  bankrupt,  may  be  full,  and  yet  not 
true. 

Secondly,  the  allegation,  that  under  the  second  bank- 
ruptcy the  estate  ^^was  and  is  of  insufficient  value  to 
produce  sufficient  to  pay  every  creditor,"  &c.,  fifteen  shillings 
in  the  pound,  is  imperfect  The  validity  of  it  depends  on 
section  127  of  6  Geo.  4,  c.  16,  which  provides,  that  upon  a 
second  bankruptcy,  unless  the  bankrupt's  '^  estate  shall  pro- 
duce (after  all  charges)  sufficient  to  pay  every  creditor, 
under  the  commission  fifteen  shillings  in  the  pound,"  *^  his 
future  estate  and  effects,  except,"  &c.,  '^  shall  vest  in  the 
assignees  under  the  said  commission."  The  plea  omits  the 
words  ^^  after  all  charges,"  so  that  the  allegation,  if  traversed 
by  the  plaintiff,  and  found  for  him,  would  not  be  condu- 
sive ;  as  the  estate  might  be  sufficient,  in  the  first  instance, 
to  pay  every  creditor  fifteen  shillings  in  the  pound,  and 


(a)  Which,  Rfter  directing  how 
and  by  whom  the  certificate  shall 
he  signed,  enacts,  that  "  no  such 
certificate  shall  be  such  discharge, 
unless  the  commissioners  shall, 
in  writing  under  their  hands 
and  seals,  certify  to  the  Lord 
Chancellor  that   such  bankrupt 


has  made  a  full  discovery  of  bit 
estate  and  effects,  and  in  aU  things 
conformed  as  aforesaid,  and  that 
there  does  not  appear  any  reason 
to  doubt  the  truth  or  fulness  of 
such  discovery,  and  also  that  the 
creditors  have  signed  in  manner 
hereby  directed." 


Imbris. 
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yet  might  be  insufficient  to  do  so  after  all  charges  upon  it     ^^^nf  ^' 

were  paid     A  plea  must  be  framed,  so  that  the  averments,  — ;^ 

if  traversed,  will  be  material  and  conclusive,  whether  found       ^  9. 
for  the  plaintiff  or  the  defendant ;  Burroughs  v.  Hodgson  (a) ; 
but  no  material  and  conclusive  issue  could  be  tendered  by 
a  traverse  of  the  averment  in  question. 

J.  Brown^  contrlu  The  plea  sufficiently  avers,  that  the 
plaintiff  obtained  a  valid  discharge  under  his  first  bank- 
ruptcy. If  it  be  shewn  that  a  certificate  was  obtained,  the 
plaintiff  is  brought  within  the  description  given  by  sect.  127, 
upon  which  the  plea  depends.  That  section  begins  in 
these  words :  "  If  any  person  who  shall  have  been  dis- 
chaiged  by  such  certificate  as  aforesaid,"  shall  become 
bankrupt,  &c.  That  refers  to  a  certificate  de  facto ;  and 
the  effect  given  to  it  by  that  section  cannot  be  avoided 
by  shewing  that  a  condition  precedent  to  its  operating  as 
a  discharge  under  sect  122,  has  not  been  complied  with. 
But,  even  if  it  be  necessary  to  aver  with  precision,  that  the 
certificate  required  by  that  section  was  given,  the  averment 
need  not  be  made  in  the  words  of  the  act.  Here  the  truth 
of  the  discovery  is  sufficiently  alleged ;  for  a  discovery,  if 
full,  must  necessarily  be  true. 

Secondly,  the  allegation  as  to  the  insufficiency  of  the 
estate  to  produce  fifteen  shillings  in  the  pound,  is  also 
sufficient;  for  the  creditors  can  only  be  paid  out  of  the  net 
proceeds,  and  unless  the  charges  be  first  paid,  they  could 
get  nothing.  In  Stewart  v.  Collins  (&),  a  plea  under  the 
224th  section  of  12  &  13  Viet  c.  106, — which  makes  a 
deed  of  arrangement,  signed  by  six-sevenths  of  the  creditors 
of  a  trader,  as  obligatory,  under  certain  conditions,  on  the 
rest  of  the  creditors,  as  if  they  had  signed  it, — alleging  that 
the  creditors,  who  had  signed  the  deed,  were  more  tlian  six- 
sevenths,  to  wit,  ninc'tenths  in  number  and  value,  was 


(a)  9  A.  &  E.  499;  S.  C.  1  P.      5  D.  &  L.  21. 
&  D.  328.    See  Parker  v.  QiU,         (h)  Ante,  p.  61,  66. 


Wagner 

V, 

Imsris. 
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roham  IL  held  good  on  special  demurrer*  Burrauglu  v.  Hodj^tm  (a), 
was  there  cited,  and  it  was  contended,  as  now,  that  if  the 
plaintiff  had  traversed  the  avennent  in  the  ple%  the  issue 
nused  would  have  been  immateriaL  WiUkmUy  J.  said,  ^It 
is  true,  the  plea  alleges  the  matter  more  exteosivdy  than 
was  necessary  for  the  defence,  but  that  does  not  make  the 
plea  bad.  It  does  not  make  it  necessary  for  the  plaintiff  to 
make  hb  traverse  as  extensive ;  he  may,  by  his  replication, 
narrow  the  issue.**  [WiUei  referred  to  Parker  v.  G%U{b)I\ 
The  plaintiff  is  placed  in  no  di£Bculty  by  the  mode  in  which 
the  plea  is  framed,  for  whatever  is  impliedly  averred  in  a 
plea,  may  be  traversed  as  if  allied;  therefore^  he  would 
not  be  bound  to  fi)llow,  in  his  replication,  the  language  of 
the  plea,  but  might  aver  that  his  estate  did  produce,  after 
all  charges,  sufficient,  &c. 

Wilkif  in  reply.  The  certificate  need  not,  it  is  admitted, 
follow  the  precise  words  of  the  statute;  but  it  must,  in 
effect,  comply  with  its  provision.  ''True"  and  ** full"  are 
not  synonymous  terms,  nor  does  the  one  include  the  other. 
The  sentence  Is  not  copulative,  but  disjunctive ;  the  Com- 
missioner must  certify  that  there  does  not  appear  a  doubt 
as  to  the  ^^  truth  or  fulness**  of  the  discovery. 

Parke,  B. — We  are  of  opinion  that  the  demurrer  must 
prevail.  We  think  we  must  follow  the  ordinary  construc- 
tion of  the  statute,  unless  some  manifest  inconvenience  or 
incongruity  will  arise  from  our  so  doing.  Now  the  122nd 
section  of  the  statute  requires  that  the  CommissionerB  shall 
certify,  inter  alia,  that  the  bankrupt  has  made  a  fiill  dis- 
covery of  his  estate  and  effects,  and  ^that  there  does  not 
appear  any  reason  to  doubt  the  truth  or  fulness  of  sudi 
discovery.**  Accordingly,  the  Commissioners  ought  to  have 
certified  both  as  to  the  truth  and  also  as  to  the  fulness  of 

(a)  9  A.  &  E.  499 ;  S.  C.  1  P.  &  D.  338. 
{b)  5  D.  &  L.  21. 
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the  discovery  which  the  bankrapt  made.     If  they  have     ^'.^kf  ^' 
not  fio  certified,  the  dischaige  is  of  no  effect    This  plea 


Imbbix. 


Wagner 

does  not  shew  that  they  certified  as  to  both  those  require-       ^  «. 
mentSy  bat  only  as  to  the  fulness  of  the  discovery,  and  it  is, 
therefore,  insufficient 

MartiNj  B. — ^I  am  of  the  same  opinion*    I  think  that 
the  plea  is  not  good,  the  word  ^'  truth"  being  omitted 

Judgment  for  Plaintiff. 


In  re  a  Plaint  in  the  South  Shields  County  Court  of  ^f^  ^j>- 

DURHABC 

Between  Pbabs,  Adminbtrator,  &c.,  Plaintiff, 

and 
WiLLTABCs,  Executor,  &a.  Defendant 

[In  the  Exchequer* 

Coram  Parke,  B.,  Aldersoftt  B.,  Fbitf  A,  and 

Martin,  JS.] 

JL  HIS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause  Where  red 
why  a  prohibition  should  not  issue  to  the  judge  of  the  ^ji^^'^ 
County  Court  of  Durham,  to  prohibit  him  from  further  ^,^^^^ 
proceeding  in  the  above  plaint  upon  tmst  to 

It  appeared  upon  the  affidavits  that  the  plaintiff,  as  ad-  paying  oertm 
ministrator  of  his  wife,  entered  a  plaint  in  the  County  ^^^^^^ 


Court  of  Durham,  held  at  South  Shields,  to  recover  34i  «due  tmong 

'  certain  per* 

14^.,  which  the  plaint  and  summons  stated  to  be  ''the  sons, the 
amount  of  a  legacy  under  a  will,"  and  which  the  plaintiff  has  juisdic- 
<daimed  as  due  to  the  estate  of  his  wife.  ^'  ^^f 

9  &  10  Vict 
c  95,  to  adjodioato  on  a  claim  made  by  one  of  such  penom  for  a  share  of  the  residue,  m  a 
plaint  against  the  execoton. 

The  Coort  will  isstte  a  prohiUtion  to  a  Coontj  Coort  after  judgment,  although  the  hCU 
ousting  the  jurisdiction  do  not  appear  on  the  face  of  the  proceedings,  stmbU, 
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It  appeared  at  the  hearing,  that  C.  Thew,  by  his  will, 
appointed  C.  Mould  and  the  defendant,  his  executors;  and 
bequeathed  to  them  all  his  estate  and  effects,  upon  trust  to 
sell  the  same,  and  to  stand  possessed  of  the  proceeds,  upon 
trust  to  place  out  at  interest  8002.,  and  to  pay  the  annual 
proceeds  to  M.  Purvis  for  life,  and  afterwards  to  hold  the 
capital  in  trust  for  H.  Mould  absolutely.  And  as  to  the 
residue  of  his  estate,  he  directed  his  trustees  to  divide  it 
into  six  shares,  and  as  to  one  of  such  six  shares,  to  pay 
and  transfer  the  same  unto  and  equally  between  and 
amongst  the  children  of  his  sister  Mary  Purdy,  at  the  age 
of  twenty-one  years,  or  the  issue  of  any  who  should  have 
died  leaving  issue,  such  issue  to  take  only  their  parents' 
share.  The  plaintiff's  wife  was  the  daughter  of  Mary 
Purdy,  and  was,  as  such,  entitled  to  a  share  of  the  resi- 
duary estate  of  the  testator.  The  defendant  received  the 
proceeds  of  the  sale  of  the  testator's  effects,  but  did  not 
pay  to  the  plaintiff  or  his  wife  her  share.  The  defendant's 
attorney  objected  that  the  County  Court  had  no  jurisdiction, 
contending  that  the  share  of  the  residuary  estate  sought  to 
be  recovered,  was  not  a  "  legacy"  within  the  meaning  of 
sect.  65  of  9  &  10  Vict,  c  95  (at).  The  judge  overruled 
the  objection,  and  gave  judgment  for  the  plaintiff  for  the 
sum  claimed. 


Unthank  shewed  cause.  There  is  no  ground  for  a  pro- 
hibition. First,  a  writ  of  prohibition  cannot  go  after  judg- 
ment, no  excess  of  jurisdiction  appearing  on  the  proceedings 
in  the  County  Court;  Com.  Dig.  tit.  "Prohibition^  (D); 
Argyle  v.  Hunt  {b) ;  Ricketts  v.  Bodenham  (c).     Althoi^h 


(a)  Which  enacts,  that  "  the 
jurisdiction  of  the  County  Court 
under  this  act  shall  extend  to  the 
recovery  of  any  demand,  not  ex- 
ceeding the  sum  of  twenty  pounds, 
which  is  the  whole  or  part  of  the 
unliquidated  balance  of  a  part- 
nership account,  or  the  amount 
or  part  of  the  amount  of  a  dis- 


tributive share  under  an  intestacy, 
or  of  any  legacy  under  a  wilL'* 

(6)  1  Stra.  187. 

(c)  4  A.  &  £.  433  ;  S.  C.  6  N. 
&  M.  1/0.  See  Kington  v.  Wil- 
ley,  1  L.,  M.  &  P.  280,  and  the 
passage  from  2  Inst.  602,  dted 
by  Mttule,  J.,  ibid.  p.  283,  in 
line  14  of  which  dele  the  bracket 


Williams. 
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the  County  Court  is  made  by  statute  a  Court  of  record  (at),     ^'^A  ^' 

no  provision  is  made  for  keeping  any  record ;  and  the  only  — ^ 

documents  at  which  this  Court  can  look  to  see  whether  „  9, 
the  County  Court  has  exceeded  its  jurisdiction,  are  the 
plaint,  summons,  and  entry  of  judgment  (&),  from  which 
no  excess  of  jurisdiction  appears.  \JParke^  B. — The  de- 
fendant having  made  the  objection  at  the  hearing,  the 
plaintiff  ought  not  to  be  in  a  better  position,  because  the 
judge  went  on  and  gave  judgment  Suppose  we  were  to 
direct  that  the  defendant  should  declare  in  prohibition,  the 
other  side  would  then  be  bound  to  shew  that  the  County 
Court  had  jurisdiction.  Some  entry  ought  to  have  been 
made  of  the  proceedings  in  the  County  Court,  and  the 
judge  ought  to  have  made  a  note  of  the  objection  taken  by 
the  defendant  on  these  proceedings.  We  ought  now  to 
treat  the  matter  as  if  such  an  entry  had  been  made.] 

Secondly,  the  County  Court  had  jurisdiction  to  enter- 
tain the  claim.  It  is  a  demand  for  a  '^legacy  under  a  will," 
within  sect  65  of  9  &  10  Vict  c.  95.  {Aldersaii,  B.— If 
the  trustees  and  the  executors  had  been  different  persons, 
the  executors  would  have  discharged  their  duty  by  paying 
the  residue  to  the  trustees,  and  it  could  not  then  be  con- 
tended that  this  share  of  it  was  a  legacy  to  the  plaintiff.] 

UdaUi  in  support  of  the  rule,  was  directed  to  confine  his 
argument  to  the  last  point  This  is  not  an  action  against 
an  executor  for  an  unpaid  legacy.  The  defendant  is  a 
trustee,  and  the  rights  of  executors  and  trustees  differ.  In 
the  event  of  death  they  go  to  different  persons.  The  de- 
fendant might  have  elected  to  act  as  trustee,  and  refused 
to  take  out  probate.  There  is  nothing  in  the  will  to  compel 
him  to  act  as  executor,  or  to  prevent  his  acting  as  trustee 
only.  Then  the  legacy  is  to  him,  not  to  the  plaintiff,  and 
all  that  the  plaintiff  is  entitled  to  is  an  equitable  interest, 
which  he  can  only  enforce  in  a  Court  of  equity. 

(a)  9  &  10  Vict.  c.  93,  8.  3.  gister  all  orders  and  judgments 

ih)  Sect.  27  enacts,  that  "  the      of  the  said  Court." 
clerk  of  each  Court"  "  shall  re- 
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Parkb,  B. — With  regard  to  the  first  point,  we  are  all  of 
opinion  that  we  mast  treat  the  matter,  when  before  os,  as  if 
a  note  of  the  objection  had  been  taken  by  the  judge  of  the 
County  Court  [His  Lordship  referred  to  Gould  v.  Gap- 
per  (a).]  As  to  the  second  point,  we  will  take  time  to 
consider. 

Cur.  adv.  vulL 


ParkBi  B.,  now  delivered  the  judgment  of  the  Court 
—The  question  in  this  case  was,  whether  the  share  whidi 
was  left  to  the  plaintiff's  wife,  under  the  will  of  C.  Thew, 
could  be  considered  a  ^  legacy  under  a  will,*  within  tlie 
meaning  of  sect.  65  of  9  &  10  Vict  c.  95,  so  as  to  enaUe 
the  County  Court  to  adjudicate  with  respect  to  it  The 
testator's  property  was  leftt  to  the  defendant  and  another, 
in  trust  to  sell  and  stand  possessed  of  the  proceeds  in  trust, 
amongst  other  things,  to  divide  them  among  certain  persons, 
of  whom  the  plaintiff's  wife  was  one.  And  the  question  u> 
whether  this,  being  so  left,  is  not,  instead  of  being  a  legacy 
to  the  plaintiff,  a  legacy  to  the  defendant  and  his  oo-trostee. 
We  have  considered  the  matter,  and  have  consulted  Loid 
Cfranworth;  and  he  agrees  vrith  us,  in  thinking  that  it  fidb 
within  the  term  "  legacy"  as  used  by  the  act  In  truth  ev^ 
legacy  includes  a  trust,  for  it  is  a  trust  in  the  executor  to 
pay  to  the  legatee.  A  further  point  was  raised,  as  to 
whether  a  prohibition  should  go  after  judgment,  ¥^re  it 
did  not  appear  upon  the  proceedings  that  the  inferior 
Court  had  exceeded  its  jurisdiction.  The  view  which  we 
have  taken,  makes  it  unnecessary  to  decide  that  questioD. 
We  adhere,  however,  to  the  opinion  we  expressed  on  the 
argument 

Rule  dischaiged 


(a)  5  East,  345 ;  S.  C.  1  Smith,  53S. 


TBIMITT  TSRHj   14  VICT.  519 

Ir.  M.  i  P. 

1851. 


KiBK  V.  H.  Unwin  and  Another.  /mm  4. 

/li^i. 

[In  the  Exchequer. 

Coram  PoUack,  C.  B.,  Alderson,  JB.,  Piatt,  B.,  and 

Martin,  BJ] 

A  SSUMPSrr.  The  declaration  set  out,  in  haec  verba,  an  An  agreement 
agreement  dated  the  19th  of  May,  1849,  between  the  empowered  the 
plaintiff  of  the  one  part,  and  the  defendants  H.  and  W.  ^'If^^^ 
Unwin  of  the  other,  whereby — after  reciting  that  the  ?^^"^'^*' 
plaintiff  and  the  defendants  had    taken  a  colliery  and  bedeliTered 
purchased  the  engine  and  machinery,  and  had  agreed  that  parties  or  any 
900i  capital  should  be  raised  between  them,  and  that  the  b^fore°thr "" 
plaintiff  should  have  six  months  time  to  brine  in  his  share  ^^  ^^f  of 

^     t  ,  December 

of  the  capital,  and  should  in  the  mean  time  find  two  next,  or  on 
sureties  to  join  him  in  a  promissory  note  for  the  payment  ^^  ulterior 
of  300i  to  the  defendant  H.  Unwin,  who  agreed  to  advance  fy^  X"^^ 
that  sum  to  him ;  that,  the  plaintiff  not  being  able  to  find  arbitrator), 
such  sureties,  H.  Unwin  had  agreed  to  accept  the  note  of  randum  in 
the  plamtiff  and  his  daughter,  Mary  Anne  Kirk,  untU  the  ^^^"^ 
latter  should,  by  the  sale  of  certain  property,  raise  money  ^  indoned 
to  discharge  the  note ;  that  the  note  was  accordingly  made,  what  was  due 
and  was,  at  the  time  of  the  agreement,  in  the  hands  of  to  plaintiC*^ 
J.  Ryalls,  who  had  sued  the  plaintiff  and  his  daughter  upon  .^  ^^^^ 
it;  and  that  differences  had  arisen  between  the  plaintiff  appealed  that 

the  arbitrator 


enlarge  the  time  for  making  nis  award, 
among  other  things,  agreed  that  certain  matters 


had  power  to 
king  nis 

Bj  an  agreement  between  A.  and  R  it  was,  amoi  _ 
in  dispute  oetween  A.  and  B.  should  be  referred  to  m  arbitrator7  who  should  decide  whether  a 
pronuasory  note  made  by  A.  and  M.,  and  which  was  in  the  hands  of  R.,  who  had  brought  actions 
a^^ainst  A.  and  M.  upon  it,  should  be  cancelled,  and  upon  what  conditions.  The  arbitrator 
directed  that  the  note  should  be  cancelled,  upon  condiUon  that  A.  and  M.  should  not,  bj  judg- 
ment of  non  proa,  or  other  step,  force  R.  or  any  other  plaintiff  to  prosecute  the  actions  or  pay 
costs. 

Hdd  good,  since  the  award  did  not  require  any  act  to  be  done  by  Bi.,  who  was  a  stranger, 
but  only  made  it  a  condition  precedent  to  the  delivery  up  of  the  note  that  A.  and  M.  should 
incapacitate  themselves  from  compelling  R.  to  proceea  with  the  action  or  pay  costs. 

(a)  Sic. 
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^*iT*/^'      and  the  defendants, — it  was  agreed  that  the  plaintiff  should 

— - —  retire  from  the  partnership  upon  the  following  terms,  viz., 

o.  that  if  before  the  15th  of  July  next,  he  should  pay  to  the 

and  Another,  defendants  lOOOZ.  which  they  had  agreed  to  lend  him  on 
the  security  of  a  promissory  note  to  be  given  by  himself 
and  one  or  two  sureties,  and  enter  into  a  covenant  to  pay 
all  debts  due  from  the  partnership  for  goods  fiimished  to  it 
before  the  1 5th  of  July,  and  save  harmless  the  defendants 
against  all  claims  due  irom  the  partnership,  then  the  plaintiff 
should  be  at  liberty  to  take  to  the  colliery  and  all  articles 
belonging  thereto,  and  should  supply  the  defendants  with 
coals  on  certain  terms;  and  the  defendants  agreed  to 
procure  the  proceedings  in  two  actions  commenced  by 
Ryalls  against  the  plaintiff  and  his  daughter  in  respect  of 
their  promissory  note,  and  also  another  action  commenced 
by  the  defendant  W.  Unwin  against  the  plaintiff,  to  be 
stayed  until  the  award  of  J.  Haywood,  thereinafter  men- 
tioned, should  be  made :  and  that  in  the  event  of  the 
plaintiff  not  taking  to  the  colliery  before  the  15th  of  Jaly, 
J,  Haywood  should  ''  examine  the  parties  hereto  and  their 
witnesses  touching  the  value  of  the  said  colliery,  and  the 
circumstances  attending  the  said  dissolution,  and  say  by  bis 
award  in  writing,  ready  to  be  delivered  to  the  said  parties 
or  any  of  them,  on  or  before  the  30th  day  of  December 
next,  or  on  such  further  and  ulterior  day  as  the  said  Joseph 
Haywood,  by  a  memorandum  in  writing  under  his  hand 
to  be  indorsed  hereon  (a),  what  (if  anything)  is  due  and 
shall  be  paid  to  the"  plaintiff  by  the  defendants,  ^  on  his 
going  out  of  the  said  co-partnership,  under  the  circum- 
stances and  in  manner  aforesaid,  and  whether  the  pro- 
missory note  of  the  plaintiff  and  Mary  Anne  Kirk  so  made 
to  the  said  H.  Unwin  shall  be  given  up  to  be  cancelled, 
and  on  what  conditions." 

The  declaration,  after  alleging  mutual  promises  to  perform 
the  agreement  and  award,  averred  that  the  partnership  was 

(a)  Sic. 
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dissolvedi  but  that  the  plaintiff  did  not  take  to  the  colliery    ^"  ^;*'  ^* 

according  to  the  terms  of  the  agreement,  and  that  thereupon  — ^ 

J.  Haywood  took  upon  himself  the  burthen  of  the  reference,  r. 

and  before  the  time  appointed  for  making  his  award,  to  wit,  m^^  Another. 
on  the  16th  of  July,  1849,  '*by  memorandum  in  writing 
under  his  hand,  indorsed  on  the  said  agreement,  enlarged 
the  time  for  making  his  said  award  under  the  said  agreement 
to  the  1st  of  March,  1850."  The  declaration  then  alleged 
several  similar  enlargements  until  the  1st  of  February,  1851, 
and  that  before  that  time,  to  wit,  on,  &a,  the  said  J.  Hay- 
wood made  his  award,  by  which,  after  reciting  the  above 
agreement,  he  found  and  awarded  that  the  sum  of  27021  was 
due  from  the  defendants  to  the  plaintiff,  and  directed  that 
it  should  be  paid  on  the  11th  of  February  then  next  The 
declaration  stated  that  the  award  continued  as  foUoyrs :  **  and 
I  do  further  order,  award  and  direct  that  the  said  promissory 
note  of  the  said  S.  Kirk  and  M.  A.  Kirk,  so  made  to  the 
said  H.  Unwin  as  in  the  said  agreement  of  reference  men- 
tioned, shall  be  given  up  to  be  cancelled  on  the  following 
conditions,  namely,  on  condition  that  the  said  S^  Kirk  and 
M.  A.  Kirk,  or  either  of  them,  shall  not  by  any  judgment 
of  non  pros.,  rule,  or  any  other  step  or  proceeding  what- 
soever, seek  to  compel  the  said  H.  Unwin  or  other  the 
plaintiff  in  the  said  actions,  either  to  prosecute  the  said 
several  actions  upon  the  said  promissory  note,  or  to  pay  to 
them  the  said  S.  Kirk  and  M.  A.  Kirk  as  defendants,  or 
either  of  them,  any  costs  in  or  attending  such  action." 
The  declaration  then  averred,  that  although  a  reasonable 
time  had  elapsed,  the  defendants  had  not  paid  to  the  plain- 
tiff the  sum  of  270/. 

Special  demurrer  and  joinder. 

Peacock,  in  support  of  the  demurrer.  The  declaration 
is  bad.  First,  it  does  not  appear  that  the  award  was  made 
within  the  time  named  in  the  agreement  of  reference,  which 
directs  that  the  award  shall  be  made  '^on  or  before  the  30th 
day  of  December  next,  or  on  such  further  and  ulterior  day 
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FsImm  //•     3g  xJtxe  said  J.  Haywood,  by  a  memorandiim  in  writii^  onder 
-  his  hand  to  be  indorsed  hereon** — b    The  latter  part  of  this 


Bjek 

V.  sentence  is  insensible,  and  mast  be  rejected;  and  the  time 

and  Another,  for  making  the  award  must  therefore  be  taken  as  not  ex- 
tending beyond  the  30th  of  December.  Althoi^  it  may 
be  conjectured  what  the  parties  meant,  the  language  has 
not  expressed  their  intention,  and,  therefeie,  the  Court 
cannot  a£5rm  with  certainty  what  was  intended. 

Secondly,  that  portion  of  the  award  is  bad  whidi  directs 
that  the  promissory  note  shall  be  given  up  upon  the  con- 
dition that  the  plaintiff  and  his  daughter  shall  not,  by  noo 
pros,  or  otherwise,  seek  to  compel  the  defendant  H.  Unwin 
or  any  other  plaintiff  in  the  actions  which  had  been  broug^ 
to  prosecute  them.  Mary  Anne  Kirk  was  no  party  to  the 
agreement  of  reference;  and  an  arbitrator  has  no  power  to 
impose  on  one  of  the  parties  to  an  agreement  of  referemx 
a  condition  to  be  performed  by  a  stranger. 

Paihloff  contrsL  As  to  the  first  objection,  <*  the  authori^ 
given  to  arbitrators  to  enlarge  the  time  for  making  their 
award,  has  been  much  fitvoured  by  the  Courts^  in  order  that 
the  object  of  the  parties  in  referring  should  be  aooompUshed 
if  possible ;"  Watson  on  Awards^  p.  140,  3rd  ed.  And  in 
Payne  v.  DecMe  (a),  the  Court  decided  that  a  power  given 
to  an  arbitrator  to  enlarge  the  time  for  making  his  award 
to  *^  any  other  day,"  enabled  him  to  enlaige  it  more  than 
once.  The  language  of  the  submission  suffici^itly  indicates 
that  an  enlargement  might  be  made  by  the  arbitrator.  In 
Coks  V.  Hulme{b\  the  condition  of  a  bond  recited  that  A. 
was  indebted  to  B.,  in  various  sums  of  money,  whidi  were 
all  stated  in  pounds  sterling,  and  m<mey  of  a  smaller  de- 
nomination, and  that  the  bond  was  given  to  secure  payment 
of  those  sums.  The  word  ^*  pounds"  was  omitted  m  the 
obligatory  part  of  the  bond,  which  stated  only  that  the 
obligor  became   bound   in  <<  7700.**     The   Court  heU, 

(a)  1  Taunt.  509.  (6)  8  B.  &  a  568. 
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however^  that  fiom  the  condition  the  intent  manifestly    ^^J^^' 
was,  that  the  obligor   should   become   bound    m  7700  — - — ^ — 

Kirk 

pounds,  and  that  the  word  '<  poundi^'  might,  therefcnre,  be  o. 

supplied.  ,nd  Ju^er. 

With  regard  to  the  second  objection,  although  an  arbt* 
trator  cannot  by  his  award  require  that  a  stranger  shall  do 
an  act,  he  may  direct  that  a  certain  event  shall  not  take 
place  unless  a  stranger  does  a  particular  act  The  effect  of 
the  award  in  the  present  case  is  to  direct,  that  unless  the 
plaintiff  can  obtain  the  consent  of  Mary  Anne  Kirk  not  to 
non  pros.  H.  Unwin  in  the  actions  against  her  and  the 
plaintiff,  the  promissory  note  shall  not  be  cancelled.  The 
award,  therefore,  is  complete  and  valid,  whether  Mary  Anne 
Kirk  consents  or  not* 

Peacock,  in  reply.  The  Court  may  put  a  particular 
interpretation  upon  the  words  of  a  written  instrument,  but 
it  cannot  supply  words  that  are  wanting  unless  it  appears 
fiom  the  context,  beyond  a  possibility  of  doubt,  what  those 
words  are.  [Pdlloek,  C.  B. — I  cannot  admit  any  distinction 
for  this  purpose  between  that  certainty  which  satisfies  us 
beyond  a  possibility  of  doubt,  and  any  other  certainty.  It 
appears^  from  the  context  that  a  memorandum  is  to  be 
indorsed,  and,  moreover,  what  is  the  subject-matter  of  it; 
yix.,  to  indicate  the  day  to  which  the  time  for  making  the 
award  may  be  enlarged.  If  we  can  fill  up  the  blank,  I 
think  we  ought  to  do  so.  Suppose  the  parties  to  the  agree- 
ment were  illiterate,  should  we  not  give  effect  to  that 
meaning  whidi  we  see  they  intended  to  convey?  Now,  in 
tUa  case,  either  the  parties  were  illiterate,  or,  if  literate, 
the  blunder  is  so  obvious  that  we  should,  I  think,  give  to 
the  instrument  that  construction  whidi  will  carry  out  their 
intention.]  This  is  more  than  a  mere  doubtful  mode  of 
expressing  what  the  parties  meant,  for  there  is  a  total 
omission;  and  yet  the  Court  cannot  learn  firom  the  context 
what  has  been  omitted,  nor  does  it  appear  on  the  face  of 
the  declaration  that  there  is  any  blank  left. 
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Vohm£  II.         Secondly,  the  condition  upon  which  the  note  is  to  be 

—  delivered  up  is  clearly  void;  Cam.  Dig.  tit  *^ Arbitrament^ 

V,  (Et)  \i  and  as  the  bad  portion  of  the  award  cannot  be 

TT 

and  Another,  separated  from  that  which  is  good,  it  is  void  altogether; 
Stonehewer  v.  Farrar  (a).  [Alderaony  B.-^The  reasonable 
construction  of  that  portion  of  the  award  appears  to  mc  to 
be,  that  the  plaintiff  should  procure  the  consent  of  his 
daughter  not  to  compel  the  parties  to  proceed.  It  is  as 
if  the  arbitrator  had  said,  ^^  if  the  plainUff  and  his  daughter 
consent  not  to  compel  you  and  the  other  plaintifis  to  pro- 
ceed,  you  must  deliver  up  the  note ;  if  she  does  not  consent, 
you  may  keep  it."]  The  condition  is  not  a  condition  pre- 
cedent, for  the  not  compelling  parties  to  prosecute  their 
actions  is  not  to  take  place  before  the  delivery  up  of  the 
note.  But  even  if  it  be  a  condition  precedent,  the  con- 
dition is,  not  to  agree  not  to  compel,  but  simply  not  to 
compel.  If  the  plaintiff  were  to  bring  an  action  against 
the  defendants  or  Ryalls  for  not  giving  up  the  note,  he 
would  not  be  obliged  to  aver  that  he  and  his  daughter 
had  done  any  act  or  made  any  agreement  by  which  they 
would  be  prevented  from  compelling  the  defendants  to 
prosecute  the  action.  [Martin^  B. — ^I  think  he  would  be 
obliged  to  make  some  such  averment  It  seems  to  me 
that  the  true  construction  of  the  award  is,  that  the  plaintiff 
and  his  daughter  should  be  incapacitated  from  taking  pro- 
ceedings in  the  nature  of  a  non  pros,  before  the  note  wsb 
delivered  up.] 

Per  Curiam. — With  respect  to  the  point  as  to  the 
validity  of  that  portion  of  the  award  which  relates  to  the 
delivering  up  of  the  note,  we  are  all  of  opinion,  for  the 
reasons  expressed  during  the  argument,  that  the  condition 
is  good.  As  to  the  enlargement  of  the  time,  we  will  take 
time  to  consider. 

Cur.  adv.  wdL 

(a)  6  Q.  B.  730. 
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Aldebson,  B.,  now  delivered  the  jadgment  of  the  Court*     ^^  ^«  *  P. 
— This  was  a  demurrer  to  a  declaration  upon  an  award.  '- — 

K.IRK 

The  question  left  for  our  decision  was,  whether  there  had  «. 

been  a  due  enlargement  by  the  arbitrator  of  the  time  for  ^^q^„, 
making  his  award.  It  was  argued  that  the  award  was  bad, 
because  the  arbitrator  had  no  sufficient  power  to  enlarge. 
That  power  is  found  in  the  submission,  which  says,  that 
the  award  in  writing  shall  be  ^*  ready  to  be  delivered  to  the 
said  parties  or  any  of  them,  on  or  before  the  30th  day  of 
December  next,  or  on  such  further  and  ulterior  day  as  the 
said  Joseph  Haywood,  by  a  memorandum  in  writing  under 
his  hand  indorsed  thereon ;" — and  there  it  stops.  No  one 
who  reads  this  can  doubt  that  the  words  "  shall  appoint^ 
have,  by  some  accident  or  mere  carelessness,  been  left  out 
The  question  we  have  to  decide  is,  whether  sufficient  does 
not  appear  on  the  face  of  the  agreement  to  enable  the 
Court  to  supply  that  defect  ?  We  think  there  does.  We 
must  give  some  effect  to  the  words  of  the  provision  which 
cannot  be  treated  as  wholly  insensible ;  and  a  literal  reading 
of  the  words  would  make  it  wholly  insensible.  We  think, 
therefore,  we  may  fairly  read  it  as  providing  that  the  award 
may  be  made  either  on  the  day  mentioned  in  the  submis- 
sion, or  within  such  ftirther  time  as  shall  be  indorsed  by  the 
arbitrator  in  writing  on  the  instrument  of  submission.  That 
is  not  a  very  strained  construction  of  the  words  that  have 
been  actually  used ;  and  we  think,  therefore,  we  may  fairly 
adopt  it,  and  that  the  enlargement  is  sufficient  The  judg* 
ment  of  the  Court  must,  therefore,  be  for  the  plaintiff. 

Judgment  for  Plaintiff. 


VOL.  n.  N  N  L.  If.  &  p. 
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FAruary  5. 
May  15. 
Junt  3. 


Buchanan  v.  Kinntng. 


[In  the  Exchequer  Chamber. 


Coram  Parke,  B.,  Aldersan,  J?.,  Pattesan,  J.y  Coleridge^  J., 
Wighiman,  J.,  Erie,  J.y  Piatt,  B.,  and  Martin^  J?.] 

liiRROR  from  the  Common  Pleas. 

The  action  was  in  trespass  by  the  defendant  in  error 
against   the   plaintiff  in   error  (a),  for  assault   and  fcbe 


2.  That  before  the  siud  time  when,  &&»  to  wit,  on  the 
5th  day  of  October,  a.  d.  1846,  William  Townley  levied 
a  plaint  against  the  plaintiff  in  the  Sheriff^s  Court  of 
London,  &c.,  for  a  cause  of  action  personal,  arising  within 


1.  The8&9 

Vict,  c  127, 

8.  1 ,  empowers 

certain  Courts 

to  summoD 

certain  debtors,  imprisonment 

debtor  aopears,      Pleas :  1,  not  guilty.     Issue  thereon. 

to  order  Dim 
to  pay  by  in- 
stalments or 
otherwise. 
It  also  enacts, 
that  if  he  shall 
not  attend,  or, 
if  attending, 

^«  s^a^Wpear       (a)  The  plaintiff  below  and  defendant  below  are  called  thronghflit 

ffuilty  of  fraud,   ^^  ^^^^  ^^  ^^^  report  the  plaintiff  and  the  defendanL 

&c.,  or  if  he 

appears  to  have  the  means  of  paying  by  instalments  or  otherwise,  and  shall  not  pay  as  ordvei 

tne  Court  may  commit  him  for  forty  days. 

Held,  per  Parke,  £.,  Alderson,  B.,  Faiteson^  J.,  Coleridge,  J.,  Wighiman^  J.,  and  JPCotf^B., 
(dissentientibus,  Erie,  J.,  and  Martin,  B.,)  that  the  commitment  of  a  debtor  for  non-payincnlrf 
an  instalment  in  pursuance  of  a  previous  order,  without  his  being  first  summoned  to  shew  cbbm 
against  such  commitment,  was  invalid. 

2.  In  trespass  for  false  imprisonment,  defendant  pleaded  that  plaintiff  waa  aummoBed  bf 
W.  T.  before  an  inferior  Court  under  the  8  &  9  Vict.  c.  127,  and  that  he  was  ordered  to  po 
by  insulments ;  that  he  made  default ;  that  the  Court,  upon  proof  of  sack  default,  ^  doly  ■■ 
according  to  the  form  of  the  statute  "  ordered  him  to  be  committed,  and,  at  the  request  oif  tk 
defendant,  as  attorney  for  W.  T.,  made  a  warrant,  which  defendant,  as  such  attorney,  delifvii 
for  execution  to  the  officer,  who  took  the  plaintiff. 

Replication :  that  the  Court  did  not  order  that  the  plaintiff  should  be  committed,  Bodo  d 
formal 

Held,  reversing  the  decision  of  the  Common  Pleas,  that  the  fact  of  the  order  bavti^  bees 
made,  only,  and  not  its  validity,  was  in  issue. 

Whether  the  plea  was  good,  qtuere, 

3.  The  clerk  of  the  creditor's  attorney  who  attended  to  the  branch  of  the  attomeyls  hmttrn 
connected  with  the  execution  of  warrants,  directed  the  officer  of  the  Conrt  to  execnte  tk 
warrant.  The  debtor,  upon  his  apprehension,  was  taken  to  the  office  of  the  attorney,  vbi 
expressed  his  approval  of  his  clerk's  act,  and  afterwards  refused  to  releaae  the  debtor  fnm 
prison,  unless  ho  gave  security  for  the  costs  due  to  the  attorney,  although  the  creditiir  bsd 
become  bankrupt,  and  his  assignees  were  willing  to  discharge  the  debtor. 

Held^  that  there  was  evidence  for  the  jury  that  the  defendant  had  ordered  the  apprdicoiioi 
of  the  debtor. 

Whether  the  plaintiff,  although  entitled  to  be  discharged  upon  habeaa  corpus,  oould  lat  the 
defendant  in  trespass,  qvare. 


Buchanan 

V. 
KiNNINO. 
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the  jurisdiction  of  the  said  Court ;  and  such  proceedings  ^'  ^'  fr  P* 
were  thereupon  had^  that  afterwards^  to  wit^  on,  &c.,  at 
the  said  Court  then  held  before  T.  C,  then  sheriff^  &c., 
the  said  W.  Townley  recovered  against  the  plaintiff  a  debt 
of  19/.  19^.,  and  32.  I2s.  6d.  costs.  That  afterwards,  and 
after  the  passing  of  the  8  &  9  Vict.  c.  127,  to  wit,  on,  &c., 
the  plaintiff  then  being  indebted  to  the  said  W.  Townley 
in  a  sum  not  exceeding  202.,  besides  costs,  by  force  of  the 
said  judgment,  to  wit,  &c.,  the  said  W.  Townley  made 
application  by  petition  and  note  in  wridng,  according  to 
the  form  in  Schedule  (B)  to  the  said  act  annexed,  to  the 
said  Court,  the  same  being  an  inferior  (yourt  of  record  for 
the  recoveiy  of  debts  in  and  for,  &a,  and  having  a  judge, 
who  was  a  banister-at-law  (that  is  to  say)  Edward  Bullock, 
Esq.,  &a,  by  which  said  petition,  &c.,  the  said  W.  Townley 
requested  the  sdd  Court  to  summon  the  plaintiff  to  answer 
teaching  the  debt  due  to  the  said  W.  Townley.  That 
thereupon  the  said  Court  afterwards,  to  wit,  on,  &a,  upon 
the  said  application  of  the  said  W.  Townley,  granted  to 
the  said  W.  Townley  a  summons,  according  to  the  form,  &c., 
requiring  the  plaintiff  to  appear  at  the  said  Court  to  be 
holden  at,  &a,  on,  &c.,  to  answer  such  questions  as  might 
be  put  to  him  touching  the  not  having  paid  to  the  said 
W.  Townley  the  sum  of  232.  lis.  6d.,  being  the  amount,  &c. 
The  plea  then  stated  the  due  service  of  the  summons,  the 
appearance  of  the  plaintiff,  and  his  examination  on  oath ; 
and  that  the  said  Court  thereupon  made  an  order  that  the 
plaintiff  should  pay  the  debt  and  costs  by  instalments  of 
22.  a  month,  of  which  order  notice  was  given  to  the  plaintiff, 
who  was  also  duly  served  with  a  copy  thereof.  The  plea 
then  alleged  that  the  plaintiff  did  not  pay  the  said  instal- 
ments, but  made  default ;  and  that  thereupon  it  being  duly 
made  to  appear,  and  it  being  proved  to  the  said  Court  that 
the  plaintiff  had  had  notice  of  the  order,  and  been  served 
with  a  copy,  and  shewn  the  original,  and  had  not  paid  the 
said  instalments,  the  said  Court,  so  holden  as  aforesaid, 
before  the  said  Edward  Bullock,  so  being,  &&,  before  the 
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said  tioie,  when,  &c.,  to  wit,  on,  &c.,  at  London  aforeeud, 
-  and  within  the  jurisdiction,  &c.,  '^duly  and  accor^^ng  to 
the  form  of  the  statute,  ordered  that  the  plaintiff  should  be 
committed  for  forty  days'*  to  the  debtors'  prison  in  the  Atj 
of  London ;  and  thereupon,  the  said  Edward  Bollock  sa 
beinf^,  and  as  such  judge,  &c.,  at  the  request  of  die  de- 
fendant, then  being  the  attorney  of  the  said  W.  Townley, 
and  as  such  attorney,  and  acting  upon  the  retainer  and  at 
the  request  of  the  said  W.  Townley,  duly  and  accoiding 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
then  and  there  made  his  warrant  in  writing,  under  his  hand 
and  seal  directed,  &c.     The  plea  set  out  the  warrant,  and 
averred  that  it  was  delivered  by  the  defendant,  as  sach 
attorney  of  W.  Townley,  to  the  seijeant-at-mace,  to  be 
executed.     By  virtue  of  which  warrant,  and  at  the  said 
request  of  the  defendant  as  such  attorney,  the  plaintiff  was 
taken  and  arrested,  and  conveyed  to  the  debtors*  pristm, 
and  detained  therein  for  thirty-nine  dajrs,  the  sidd  instal- 
ments remaining  Unpaid. 

Replication  to  the  second  plea.  *^  That  the  said  Edward 
Bullock  did  not  order  that  the  plaintiff  should  be  committed 
for  forty  days  to  her  Majesty's  Debtors*  Prison  for  London 
and  Middlesex,  in  the  city  of  London,  in  manner  and  ibnn 
as  in  the  second  plea  alleged."    Issue  theteon. 

The  cause  was  tried  before  Wilde^  C.  J.,  at  the  sittings 
after  Terra,  1850,  when  the  jury  found  both  issues  for  the 
plaintiff  below,  damages  202.  The  defendant's  counsel 
tendered  a  bill  of  exceptions  to  the  ruling  of  the  learned 
judge,  and  the  present  writ  of  error  was  brought. 

The  bill  of  exceptions  stated  the  evidence  of  Uojd 
Simpson,  the  serjeant-at-mace,  which,  so  far  as  it  is 
material  to  this  report,  was  in  substance  as  follows :  He 
proved  the  delivery  to  him  of  the  warrant  of  commitment 
against  the  plaintiff,  but  was  unable  to  say  finom  whom  he 
received  it,  although  he  believed  he  had  received  it  from 
Hudson,  an  officer  of  the  Court  He  also  proved  that  the 
order  against  the  plaintiff  was,  *^  that  the  said  Hiomas 
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Kinning  should  pay  the  said  debt  and  costs  aforesaid  to  the    ^*  ^*  ^  ^' 

said  W.  Townley,  in  manner  following^  that  is  to  say,  the  '—^ — 

sum  o{2L,  part  thereof,  on  the  12th  of  January  then  next,"  _  v. 
and  the  rest  by  instalments.  The  witness,  after  searching 
ineffectually  for  the  plaintiff  two  or  three  days,  saw  Beard, 
a  derk  of  the  defendant,  who  attended  to  the  business  of 
the  defendant  relative  to  the  Small  Debts'  Act,  and  to 
whom  the  witness  had  on  other  occasions  been  referred 
when  he  called  at  the  defendant's  office  respecting  the 
execution  of  warrants,  and  under  whose  directions  he  had 
acted  on  a  former  occasion.  Beard  ordered  him  not  to 
execute  the  warrant ;  but  afterwards,  on  the  24th  of  April, 
Beard  ordered  him  to  execute  it  as  soon  as  he  could.  In 
consequence  of  this  direction  the  witness  arrested  the 
plaintiff,  and,  at  his  request,  took  him  to  the  defendant's 
oflSce,  where  they  saw  the  defendant.  The  plaintiff  said 
to  him,  '^  I  did  not  think  you  would  have  served  me  so ;" 
to  which  the  defendant  replied,  '^I  could  not  help  it,  it 
was  no  &ult  of  mine."  They  then  spoke  together ;  but 
as  they  were  unable  to  come  to  any  arrangement,  the 
witness  took  the  plaintiff  to  Whitecross  Prison.  Another 
witness,  named  William  White,  deposed  that  he  saw  the 
pluntiff  in  prison,  when  he  was  there  under  the  warrant. 
In  consequence  of  what  he  told  the  witness,  the  latter 
went  to  the  defendant,  and  told  him  that  he,  the  witness, 
had  come  at  the  request  of  the  plaintiff  to  make  some 
arrangement  to  release  him  from  prison.  The  defendant 
said  he  would  discharge  the  plaintiff  on  payment  of  22. 10^. 
or  3L,  and  giving  security  for  the  costs.  The  witness  told  the 
defendant  he  was  surprised  at  this,  because  Townley  had 
become  a  bankrupt,  and  the  creditors  had  no  desire  to  keep 
the  plaintiff  in  custody.  The  defendant  replied,  *^  But  you 
know  I  must  have  my  costs ;  they  must  be  made  secure." 
The  witness  saw  the  defendant  five  or  six  times  while  the 
plaintiff  remained  in  custody,  upon  the  subject  of  the  plain- 
tiff's discharge,  and  offered,  upon  one  occasion,  to  pay 
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22.  lOtf.  or  3^1,  provided  the  defendant  would  give  plaintiff 
his  dischaige ;  but  the  defendant  said  he  must  have  security 
for  the  balance.  The  witness  told  defendant  that  it  was 
utterly  impossible,  from  the  situation  the  plaintiff  was  in, 
for  him  to  give  security;  and  observed  that  it  was  haid 
the  plaintiff  should  remain  in  prison  after  Townley  and 
the  official  and  trade  assignees,  to  whom  witness  had 
applied,  were  willing  that  he  should  be  discharged*  Upon 
one  of  the  interviews  between  the  witness  and  the  de- 
fendant, a  Mr.  Austin,  the  solicitor  of  the  assignees  under 
the  bankruptcy,  was  present,  and  said  that  his  clients  were 
willing  to  discharge  the  plaintiff,  but  that  they  would  not 
be  responsible  for  costs.  The  defendant,  however,  persisted 
in  requiring  security  for  his  costs ;  whereupon  the  witness 
then  said,  ^'  it  appears  to  me  that  there  is  some  feeling  at 
the  bottom  of  all  this,  and  that  Eanning  will  never  get  his 
discharge  till  he  pays  the  whole.''  The  defendant  said  he 
had  no  objection  to  the  pl^ntiff  being  discharged,  provided 
he,  the  defendant,  was  paid  his  costs.  It  was  also  proved 
that  the  plaintiff  was  imprisoned  thirty-eiglht  days  under 
the  said  warrant. 

The  bill  of  exceptions  then  stated  that  the  counsel  for  the 
defendant  called  witnesses;  that  in  order  to  muntain  the 
second  issue,  he  produced  and  gave  in  evidence  the  record 
of  the  proceedings  in  the  Sheriff's  Court ;  that  he  there- 
upon contended  that  there  was  no  evidence  in  suppcxt  of 
the  first  issue,  and  that  the  counsel  for  the  plaintiff  contended 
that  there  was  no  evidence  to  support  the  second  issue ; 
that  the  Lord  Chief  Justice  held  that  there  was  evidence 
in  support  of  the  first  issae,  and  that  there  was  no  evidence 
to  support  the  second  issue,  and  that  he  directed  the  juiy 
to  find  the  said  second  issue  in  favour  of  the  plaintiff. 


BramweU  for  the  defendant  (the  plaintiff  in  error), 
{Honyman  with  him).  1.  The  first  question,  assuming 
that  it  is  raised  on  the  pleadings,  is  whether  the  warrant 
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of  commitment  be  valid.     That  question  was  first  raised     ^-  ^*  ^  '^• 

in  Kinnmg^s  case  (a),  upon  an  application  by  Kinning  to  —- — 

the  Court  of  Queen's  Bench  to  be  dischai^ed  out  of  cus-  _  «. 
tody,  and  that  Court  was  equally  divided.  A  similar 
application  was  thereupon  made  to  the  Court  of  Common 
Pleas  {Ex  parte  Kinning)  (b)^  and  the  Judges  of  that  Court 
unanimously  held  that  the  warrant  was  bad,  on  the  ground 
that  it  had  been  issued  without  a  previous  summons  to  the 
debtor  to  give  him  an  opportunity  of  shewing  cause  against 
it  To  that  decision  the  same  Court,  composed  of  one 
Judge  who  had  {c\  and  of  three  who  had  not  {d\  previously 
expressed  an  opinion,  adhered  in  AbUy  v.  Dale  {e).  It  is 
submitted,  however,  that  the  decision  was  erroneous.  The 
Legislature,  after  having  by  the  7  &  8  Vict.  c.  96,  s.  57, 
abolished  arrest  upon  final  process  where  the  debt  did  not 
exceed  20il,  thought  it  necessary  in  the  following  session 
*^  to  give  creditors  a  fiurther  remedy  for  the  recovery  of  debts 
due  to  them"  (/) ;  and,  accordingly,  by  the  8  &  9  Vict 
c.  127,  sect  1,  enacted  that  a  creditor  for  a  sum  not 
exceeding  20/.,  for  which  he  had  obtained  judgment,  should 
be  at  liberty  to  summon  his  debtor  to  certain  specified 
inferior  Courts;  that  the  debtor  should  be  examined 
touching  the  circumstances  under  which  the  debt  was  con- 
tracted, the  means  he  then  and  still  had  of  paying  it,  and 
the  disposal  of  his  property  since  it  was  contracted ;  and 
that  the  Court  should  have  power  to  order  the  payment  of 
the  debt  by  instalments.  The  same  section  further  pro- 
vided, that  if  the  debtor  should  not  attend  or  sufiiciently 
excuse  his  non-attendance,  or,  if  attending,  he  should  not 
answer  to  the  satis&ction  of  the  Court,  or  it  should  appear 
that  he  had  been  guilty  of  fitiud  in  contracting  the  debt,  &c., 
or  if  he  should  appear  to  have  the  means  of  paying  the 
same  by  instalments  or  otherwise,  and  should  not  pay  at 

(a)  10  Q.  B.  730.  and  Talfourd,  J  , 

(6)  4  C.  B.  507.  (e)  1  L..  M.  &  P.  626. 

(c)  Maule^  J.  if)  See  the  preamble  of  the 

(rf)  Jervis,  C.  J.,  WilUami,  J.,  8  &  9  Vict.  c.  127. 
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commit  him  for  forty  days.     And  the  question  is,  whether, 

after  a  debtor  has  made  default  in  paying  at  the  times 
ordered,  the  Court  has  power  to  commit  him  without  first 
summoning  him.  It  is  not  denied  that  where  an  act  of 
Parliament  imposes  a  penalty  in  a  certain  event,  the  persoo 
who  becomes  liable  to  the  penalty  upon  the  happening  of 
the  event  is  generally  entitled  to  an  opportunity  of  being 
heard  before  he  is  punished.  That  is  not,  however,  a  rule 
of  law,  but  a  rule  of  construction.  Whether  he  is  entitled 
or  not  to  such  an  opportunity,  depends  entirely  upon  the 
language  of  the  Legislature ;  but  there  is  no  rule  of  law 
which  imports  into  every  act  of  Parliament  imposing  a 
penalty,  a  provision  that  those  who  become  subject  to 
it  shall  be  summoned  to  shew  cause  why  it  should  not 
be  inflicted.  It  is  admitted,  that  if  an  act  of  Parliament 
enacts  that  a  person  guilty  of  felony  shall  be  transported,  or 
that  one  doing  a  certain  act  shall  forfeit  a  sum  of  money,  it 
impliedly  requires  that  he  shall  have  an  opportunity  of 
defending  himself;  but  that  is  because  the  only  recognised 
mode  of  ascertaining  whether  he  committed  the  felony,  or 
did  the  prohibited  act,  is  to  put  him  upon  his  trial  for  the 
offence;  and  the  common  law  requires  that  he  shall  be 
present  at  his  trial  and  be  heard.  That  a  summons  is  not 
necessary  in  all  cases,  and  that  the  question  whether  a  person 
is  entitled  to  an  opportunity  of  shewing  cause  or  not,  is  a 
question  merely  of  construction,  and  not  of  law,  clearly  ap- 
pears from  the  judgment  of  all  the  Judges  in  the  case  of  In 
re  Hammersmith  Rent-Charge  (a).  There  the  Court  of  Ex- 
chequer held,  dissentiente  Parke^  B.,  that  under  the  6  &  7 
Wm.  4,  c.  71,  8.  82,  which  empowers  a  Judge,  where  tithe 
rent-charge  is  forty  days  in  arrear,  and  there  is  no  distress 
on  the  premises,  to  order  a  writ  to  issue  to  the  sheriff, 
requiring  him  to  assess  the  arrears  and  return  the  inquisition, 
such  order  may  be  made  ex  parte,  and  without  giving  the 

(a)  4  Exch.  87 ;  S.  C.  7  D.  &  L.  41. 
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owner  of  the  land  any  opportunity  of  shewing  cause  against  ^*  ^*  ^  P- 
it  [Flatt,  B. — In  that  case  cause  might  have  been  shewn 
at  a  subsequent  stage.  Alderson^  B. — There,  also,  an  appeal 
lay  from  the  Judge  to  the  Court :  here  there  is  no  appeal ; 
the  order  is  in  the  nature  of  a  judgment]  The  case  is  not 
cited  as  precisely  in  point  with  the  present,  but  only  for  the 
purpose  of  shewing  that  the  question  whether  a  previous 
summons  is  necessary  depends  upon  the  language  of  the  act, 
and  not  upon  any  rule  of  law.  ,The  act  in  question  provides, 
that  if  the  debtor  attends,  and  ^^  appears  to  have  the  means  of 
paying"  the  debt  *^  by  instalments  or  otherwise,  and  shall  not 
pay  the  same"  at  the  times  the  Court  shall  order,  or  have 
ordered  by  the  original  judgment,  it  shall  be  lawful  for  the 
Court  to  commit  him.  The  order  for  his  commitment  is, 
according  to  the  plain  grammatical  construction  of  these 
words,  to  be  made  upon  its  appearing  to  the  Judge  that  he 
has  the  means  of  paying,  that  is,  upon  his  attending  in  the 
first  instance.  [Aldersony  B. — The  Judge  must  exercise  a 
discretion  at  the  time  of  the  commitment;  but  how  can  he 
do  so  if  he  does  not  hear  the  defendant  ?  If  the  act  had  said 
that  the  defendant  should  be  committed  ^^for  forty  days,"  the 
argument  would  be  much  stronger;  but  it  says  that  he  may 
be  committed  ^'for  any  time  not  exceeding  forty  days," 
which  clearly  shews  that  the  Legislature  contemplated  that 
the  Judge  should  exercise  a  discretion  as  to  the  length  of 
the  imprisonment.]  That  discretion  is  exercised  when  the 
debtor  ^*  appears  to  have  the  means  of  paying,"  that  is,  upon 
the  first  summons.  [Aldersouy  B. — Suppose  that  after  the 
Court  has  ordered  him  to  pay  by  instalments  he  becomes  a 
pauper,  or  that  he  contumaciously  refuses  to  pay  the  instal- 
ments; in  the  one  case  any  imprisonment  might  be  unjust, 
in  the  other  even  forty  days  might  be  insufficient.]  If  it  is 
shewn  to  the  satis&ction  of  the  Court  that  the  debtor  is 
unable,  from  sickness  or  unavoidable  accident,  to  pay  the 
debt  or  any  instalment  in  pursuance  of  the  order,  the  Court 
is  empowered,  by  the  62nd  section  of  the  7  &  8  Vict  c.  96, 
the   provisions  of  which  act   are  incorporated   into   the 
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Vcbmu  II  8  &  9  Viet.  c.  127(a),  to  suspend  the  order  from  time  to 
time.  [Aldersan,  B. — Then  the  Comrt  should  in  every  case 
make  an  order  in  the  first  instance  for  the  extreme  limit  of 
punishment,  and  afterwards  exercise  a  discretion  by  suspend- 
ing it.  Patteson,  J. — The  object  of  the  section  rrferred  to 
is  merely  to  give  the  debtor  the  power  of  applying  to  the 
Judge  to  alter  his  original  order.]  When  the  debtor  makes 
de&ult  in  paying  the  judgment  debt,  the  Court  is  em- 
powered to  make  an  order  for  its  payment  by  instalments 
or  otherwise.  In  making  that  order  the  Judge  is  to  exer- 
cise a  discretion,  and  to  enable  him  to  do  so  the  act 
requires  that  the  debtor  shall  be  summoned.  If  he  fails 
to  obey  that  order,  the  Court  may  make  another,  viz.,  an 
order  for  his  commitment.  [Cokridge,  J. — That  is  not  a 
ministerial,  but  a  judicial  act]  Whether  ministerial  or 
judicial,  the  act  does  not  require  a  fresh  summons;  and 
none,  therefore,  is  necessary.  If  the  disobedience  of  the 
first  order  has  arisen  firom  sickness  or  unavoidable  accident, 
the  Court  will  suspend  it.  If  it  has  not  been  obeyed, 
the  defendant  has,  it  must  be  presumed,  done  wrong: 
and  if  the  consequences  of  his  doing  wrong  are  to  be 
averted,  it  should  be  upon  his  application.  [JbAeson,  J. — 
If  I  were  a  Judge  of  one  of  the  Courts  to  which  this  act 
gives  jurisdiction,  and  a  creditor  came  and  asked  me  to 
commit  his  debtor  for  not  obeying  an  order  for  payment,  I 
should  be  exceedingly  puzzled  to  know  what  order  to  make 
unless  I  had  the  debtor  before  me.]  The  practical  working 
of  the  enactment  should  be  taken  into  consideration.  In 
most  cases  no  injustice  would  be  done  by  at  once  committing 
a  defaulting  debtor,  for  his  means  of  payment  are  fiilly 
inquired  into  when  the  order  for  payment  by  instalment  or 
otherwise  is  made;  and  in  the  rare  instances  in  which 
sickness  or  accident  prevented  his  obeying  it,  he  might, 
upon  application  to  the  Court,  have  it  suspended  If,  on 
the  other  hand,  a  firesh  summons  be  necessary,  the  creditor 

(a)  See  sect.  23. 
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willy  in  every  iDStance  of  disobedience,  be  pat  to  fresh  L.  m.^  P. 
expense,  which  will  not  be  recoverable,  for  the  act  has 
made  no  provision  for  the  costs  of  the  proceeding.  [Cok" 
ridge^  J. — ^After  all,  the  aigument  only  goes  to  shew  that 
the  burden  of  summoning  should  be  shifted;  for  if  the 
debtor  is  to  apply,  he  must  bring  the  creditor  before  the 
Judge.]  That  would  not  be  necessary;  the  application 
might  be  made  ex  parte.  [Plattj  B. — Then  what  would 
there  be  to  guide  the  discretion  of  the  Judge?  Erle^  J. — 
The  knowledge  of  the  circumstances  of  the  case  which  he 
acquired  when  it  was  before  him  on  the  occasion  of  his 
making  the  order  for  payment,  together  with  the  fact  of  the 
disobedience  of  a  reasonable  order.  Coleridge^  J. — But  the 
Judge  would  not  know  what  happened  subsequently.]  The 
plaintiff  might  be  summoned.  [Alderson^  B. — Then  the 
debtor  would  have  the  opportunity  of  tormenting  his  cre- 
ditor every  month.  Parhe^  B. — It  is  a  principle  of  natural 
justice  that  no  man  shall  be  condemned  unheard.  If  a  man 
is  to  be  punished,  reason  says  that  he  should  be  first  called 
on  to  shew  cause  why  the  punishment  should  not  be 
inflicted;  and  we  must  construe  acts  of  Parliament  in 
accordance  with  that  principle.] 

[The  Court  here  intimated,  dissentiente  Erle^  J.,  that 
they  concurred  in  the  decision  oiEx  parte  Kinning  (a),  and 
suggested  that  Bramwett  should  proceed  to  the  next  head 
of  his  argument.] 

2.  The  next  point  is,  whether  the  issue  raised  upon  the 
second  plea  was  proved;  and  it  is  submitted,  that  it  was. 
The  plea  first  avers,  that  the  plaintiff  was  duly  served  with 
a  copy  of  the  order  requiring  him  to  pay  the  debt  by 
instalments.  It  then  proceeds  to  state  the  subsequent  his- 
toiy  of  the  transaction,  omitting  all  mention  of  a  subsequent 
summons ;  but  after  stating  the  de&ult  in  payment  of  an 
instalment,  it  all^s  that  the  Judge  <^  duly,  and  according 
to  the  form  of  the  statute,"  committed  the  plaintiff  for  forty 

(a)  4  C.  B.  507. 
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«.  Court  below  have  decided  that  the  validity  of  the  warrant, 

and  not  merely  the  fiu;t  of  its  having  been  issued,  was  put 
in  issue.  Dresser  v.  Stan^ld  (a),  was  relied  upon,  where 
to  a  declaration  stating  that  certain  matters  had  been 
referred  to  arbitration,  and  that  the  arbitrator  made  his 
award  of  and  concerning  the  said  premises,  a  special  plea 
which  shewed  that  the  arbitrator  had  not  awarded  on  all 
the  matters  referred,  was  held  bad  as  an  argumentaUve 
denial  of  the  existence  of  a  valid  award.  But,  it  is  sub- 
mitted, the  words,  ^^duly,  and  according  to  the  form  of  the 
statute,"  do  not  involve  an  averment  that  a  summons  had 
first  issued.  If  they  did,  they  must  equally  include  alle- 
gations of  all  the  other  preliminary  proceedings  requisite  to 
the  validity  of  the  committal ;  and  the  whole  plea  might  be 
put  in  issue  by  traversing  the  last  averment  [Parke,  B., — 
In  Everard  v.  Paterson  (6),  a  declaration  which  stated  a 
submission  to  arbitration  providing  that  the  award  should 
be  **  in  writing,  made  under  the  hands  of  the  arbitrators," 
and  averring  that  the  arbitrators  ^'in  due  manner,  and 
before  the  day  named,  duly  made  their  award  in  writing," 
was  held  bad,  notwithstanding  the  words,  **\n  due  man- 
ner," and  *^  duly,"  for  not  alleging  that  the  award  was 
under  the  hands  of  the  arbitrators.  Here  the  wonis, 
^^  duly,  and  according  to  the  form  of  the  statute,"  cannot 
include  an  averment  of  the  preliminary  proceedings.  His 
Lordship  referred  also  to  WilUams  v.  Germaine  (c),  and 
Coohe  V.  Blahe  {dy]  The  allegation  that  the  Judge  <*  duly" 
committed  the  plaintiff,  means  that  the  order  was  made 
with  the  requisite  formalities,  as  ex.  gr.,  that  it  was  made  in 
open  Court,  and  signed  by  the  Judge,  &c.  But  further, 
the  replication  omits  the  word  ^*  duly,"  and  denies  simply, 
that  the  Judge  committed  the  plaintiff.     If,  therefore,  that 

(a)  14  M.  &  W.  822.  (c)  7  B.  &  C.  468. 

{h)  6Taunt.645;  S.C.2Mar8h.  id)  1  Exch.  220. 
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word  involve  the  substantive  allegation  v?hich  it  is  contended     L,  M.ff  p. 

it  does,  the  omission  is  important,  as  the  word  "  duly"  is  not — 

Buchanan 

traversed.     If  it  does  not  involve  it,  cadit  qusestio. 

3.  But  thirdly,  there  was  no  evidence  against  the  de- 
fendant to  go  to  the  jury  in  support  of  the  first  issue ;  the 
verdict  upon  that  issue  ought,  therefore,  to  have  been  found 
for  him.  The  seijeant-at-mace  said  he  did  not  know  who 
had  delivered  to  him  the  warrant  under  which  he  took  the 
plaintiff,  but  that  he  believed  he  had  received  it  fh>m 
an  officer  of  the  Court  There  was  evidence,  it  is  true, 
that  the  defendant's  clerk  told  the  Serjeant- at-mace  to 
execute  the  warrant,  and  also  that  the  defendant  approved 
of  it :  but  even  if  that  approval  amounted  to  a  ratification 
of  his  clerk's  act,  he  was  not  liable  for  an  act  which  had  not 
been  done  on  his  account ;  Wilson  v.  Tunim(m(a)i  Freeman 
V.  Basher  (b).  But  further,  even  if  he  had  procured  the 
warrant  to  be  issued,  and  had  delivered  it  to  the  seijeant- 
at-mace,  he  would  not  have  been  liable  in  this  action.  For 
this  is  not  like  a  ca.  sa.  issuing  out  of  the  superior  Courts, 
a  process  which  is  under  the  control  of  the  parties,  and 
which  the  sheriff  cannot  lawfully  execute  if  he  be  directed 
by  the  plaintiff  not  to  do  so ;  Barker  v.  St.  Quintin  (c). 
The  process  was  not  under  the  control  of  the  plaintiff  in  the 
original  action.  He  had  not  the  power  of  discharging  the 
prisoner  from  custody.  In  Cooper  v.  Harding  (d),  it  was 
held,  that  the  attorneys  of  a  fiat,  who  had  obtained  a 
warrant,  which  proved  invalid,  for  the  arrest  of  a  person  for 
disobedience  to  a  summons  to  appear  before  the  com- 
missioner, were  not  liable  in  trespass. 

4.  Lastly,  the  defendant  is  protected,  because  the  Court 
which  issued  the  warrant  is  a  Court  of  record,  and  it  had 
jurisdiction   over  the  subject-matter.     If  the  order  was 

(a)  6  Scott  N.  R.  894 ;  S.  C.  340. 

I  D.  &  L.  613;  6  M.  &  G.  236.  (c)  12  M.  &  W.  441 ;  S.  C. 

(6)  a  B.,  Trin.  Term,  1849,  1  D.  &  L.  642. 

cited  from  18  Law  Joum.,  Q.  B.  (*  7  Q.  B.  928. 
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Vahmt  11.  erroneous,  it  was  so  not  because  the  Court  had  no  jurisdic- 
tion whatever^  but  because  it  proceeded  inverso  ordine; 
and  in  that  case  the  parties  who  act  in  execution  of 
the  order  are  protected;  The  Case  of  the  Marihahea  (a); 
Thomas  v.  Hudson  {b). 

Pashley,  {Henniher  with  him),  for  the  plaintiff  (the  de- 
fendant in  error)*  2.  With  respect  to  the  second  point 
argued  on  the  other  side,  it  is  submitted  that  the  validity  of 
the  order,  and  not  merely  the  feet  of  its  having  been  made, 
was  put  in  issue  by  the  replication,  and  that  the  issue  was 
not  proved.  The  second  plea  allegeef,  that  the  judge 
''duly,  and  according  to  the  form  of  the  statute/'  ordered 
the  plaintiff  to  be  committed.  The  replication  denies  that 
he  ordered  the  commitment  **  in  manner  and  form  as  in 
the  second  plea  alleged,"  that  is,  that  he  did  so  ''duly,  and 
according  to  the  form  of  the  statute."  But  he  did  not  coBOr 
mit  him  "  duly,"  or  "accoidii^  to  the  form  of  the  statute," 
if  he  did  not  make  a  valid  order  for  his  commitment.  In 
Datoes  v.  Papworth  (c),  a  declaration  which  alleged  that  the 
sheriff  had  assigned  a  bail  bond  to  the  plaintiff,  "according 
to  the  form  of  the  statute,"  was  held  sufficient,  without  any 
express  averment  that  the  assignment  had  been  made  by 
deed ; — that  averment  being  involved  in  the  words, "  accord- 
ing to  the  form  of  the  statute."  So  in  Lewis  v.  Paries  (iQ, 
a  declaration  stating  that  the  sheriff,  by  an  indorsement 
on  a  writing  obligatory,  duly  made  and  sealed  with  the 
seal  of  the  officer  of  the  said  sheriff,  assigned  the  said 
writing  obligatory  to  the  plaintiff,  "  according  to  the  form 
of  the  statute,"  was  held  sufficient  on  special  demurrer, 
notwithstanding  the  want  of  an  express  averment  that  the 
assignment  was  under  the  hand  of  the  sheriff,  and  had  been 
executed  in  the  presence  of  two  witnesses.     The  word 

{a)  10  Rep.  68  6,  see  7<3  a.  (c)  Willes,  408. 

(b)  14  M.  &  W.  353 ;  S.  C.  2  (d)  3  M.  &  W.  133 ;  S.  C.  6 

D.  &  L.  873.    Affirmed  in  error,  Dowl.  93. 
16  M.  &  W.  885. 
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duly,"  also,  has  the  same  efficacy.     An  averment  in  a    L.  M.^  P. 

plea  to  a  declaration  in  sci.  fa.  upon  a  recognizance,  that  no — 

ca.  sa.  was  ^^duly"  sued  out  against  the  principal,  was  held,  _  «. 
in  Dudhw  v.  Watchom  {a\  to  mean,  not  that  no  ca.  sa. 
was  sued  out,  but  that  none  was  so  sued  out  as  to  enable 
the  plaintiff  to  charge  the  bail  So  in  Nightingale  v.  Wit' 
coxson  {b)y  a  declaration  against  a  sheriff  for  an  escape, 
alleging  that  the  writ  of  capias  ad  respondendum  directing 
the  arrest,  was  **  duly"  indorsed  for  bail,  was  held  sufficient, 
although  it  contained  no  averment  that  any  affidavit  of  the 
cause  of  action  had  ever  been  made.  The  decisions  in  all 
these  cases  were  founded  on  the  principle,  that  the  expres- 
sions '^duly,''  and  '^according  to  the  ferm  of  the  statute^" 
involved  the  averment  that  everything  material  to  the 
validity  of  that  which  was  said  to  have  been  so  done,  had 
been  done.  The  production  of  an  invalid  order,  therefore, 
does  not  support  the  allegation,  that  an  order  was  made 
^duly,"  or,  ''according  to  the  statute.''  But  further,  it 
may  be  contended,  that  even  if  those  words  were  absent,  the 
validity  of  the  order  would  be  in  iissue.  For  a  void  order  is 
not  an  order.  [Wightman^  J. — ^The  order  in  this  case  was 
certainly  an  order,  for  it  had  the  effect  of  putting  a  man  in 
prison.]  In  Reg.  v.  The  Justices  of  Cornwall  {c)^  it  was 
held,  that  the  words, ''  any  order,"  in  a  section  of  an  act  of 
Parliament,  meant ''  any  valid  order."  So,  the  plea  of ''  no 
award,"  meaois,  ''no  valid  award ;"  Dresser"^.  Stan^ld{d) ; 
Watson  on  Awards^  366,  3rd  ed.  {Martin^  B.,  referred 
to  Adeoek  v.  Wood  (e),]  This  order  was  made  under  a 
limited  statutory,  authority,  and  as  the  judge  had  no  juris- 
diction to  make  it,  it  is  void.  For,  in  that  case,  the  rule  is, 
"Judicium  a  non  suo  judice  datum  nullius  est  momenti;" 
10  Rep.  76 &  And  "nullius  momenti,"  means  "null  and 
void."     "Nullius    esse   momenti    dicitur,    quod    vim    et 

(a)  16  East,  39.  {d)  14  M.  &  W.  822. 

(b)  10  B.  k  G.  202.  (e)  Ante,  p.  501. 

(c)  2  D.  &  L.  775. 
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effectum  non  habet,  quod  nullum  est,  ct  inefficax  et  inutile. 
Unde  nullius  momenti  esse,  et  valere,  opponuntur;" 
Brissofdus  de  Verb.  Sifftuf.,  in  voc.  **  Momentum^  (ed., 
Lipsice,  1721). 

4.  It  is  said,  that  the  defendant  is  protected  because, 
as  the  Court  is  a  Court  of  record,  and  had  jurisdiction 
of  the  cause,  the  proceeding  is  not  void,  but  merely 
inverse  ordine ;  it  being  contended,  that  ^'  where  the 
Court  has  jurisdiction  of  the  cause,  and  proceeds  inverso 
ordine,  or  erroneously,  then  the  party  who  sues,  or  the 
officer  or  minister  of  the  Court,  who  executes  the  precept 
or  process  of  the  Court,  no  action  lies  agunst  them;" 
10  Rep.  76  a.  But  this  distinction  is  not  very  intelligible, 
and  is  not  supported  by  authority.  In  lFat$an  v.  BodeU{a\ 
the  debtor  of  a  bankrupt  had  been  arrested  under  the 
warrant  of  a  commissioner,  and,  after  undergoing  an  exami- 
nation, was  ordered  by  the  commissioner  to  be  detained  in 
custody  until  he  paid  the  costs  of  bringing  him  up.  The 
commissioner  had  jurisdiction  to  order  the  arrest,  but  he 
had  none  to  order  the  debtor's  detention  until  he  had  paid 
the  costs;  and  the  Court  of  Exchequer  held  that  that 
order  was  without  jurisdiction  and  void,  and  that  the 
messenger  who  executed  it  was  not  protected*  There  the 
commissioner  had  abundant  jurisdiction  over  the  cause  and 
the  person,  and  yet  the  order  to  detain  the  debtor  was  held 
to  be  not  a  mere  proceeding  inverso  ordine,  but  totally 
void,  as  being  without  jurisdiction.  [Colder  v.  Halhet{b)\ 
Smith  V.  Bourchier  (c);  Andrews  v.  Morris  (d);  Carratt  v. 
Morley  (e) ;  Gosset  v.  Howard  (/"),  and  Crepps  v.  Durden  (y), 
were  referred  to.]  The  rule  is,  that  the  orders  of  all  Courts 
of  limited  jurisdiction  are  void,  unless  jurisdiction  appears 
on   the  face  of   them;    and,   for  this  purpose,   there  is 


(a)  14  M.  &  W.  57. 
(6)  3  Moo.  P.  C.  70. 
(c)  Cunningham,  S9, 127 ;  S.  C. 
Stra.  993. 


(c/)  1  a  B.  3. 
(e)  Ibid.  18. 
(/)10aB.411. 
ig)  Cowp.  640. 
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no  distinction  between  Courts  of  record  of  limited  jurisdic-     -^-  ^- 1"  ^» 

1  K*^  I 

tion,  and  other  Courts.   Thus,  everything  necessary  to  give  ^— ^ — 
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junsdiction  must  appear  on  the  face  of  an  order  of  quarter  v, 

sessions ;  Reff,  v.  T/ie  Justices  of  Hampshire  (a) ;  Reg,  v. 

Tlie  Guardians  of  Hartley  WitUney  Union  (J). 

[Upon  the  third  point,  the  Court  held,  that  there  was 

evidence  to  go  to  the  jury  in  support  of  the  first  issue.] 

Cur.  adv.  vult. 

Parke,  B.,  delivered  the  judgment  of  the  Court,  and, 
after  stating  the  pleadings  and  facts  as  above,  proceeded  as 
follows: — On  the  argument  of  this  writ  of  error  before 
us,  the  following  exceptions  were  taken  to  the  direction 
of  Lord  Chief  Justice  Wilde  on  the  trial :  first,  that  the 
order  of  commitment  was  valid ;  secondly,  that  the  only 
question  in  issue  on  the  replication  to  the  second  plea 
was  the  fact  of  the  order  having  been  made  to  the  effect 
stated  in  the  plea,  and  not  the  validity  of  that  order; 
thirdly,  that  there  was  no  evidence  to  make  the  defendant 
responsible  for  putting  the  warrant  in  force ;  and,  fourthly, 
that  the  order  being  made  by  the  judge  of  a  Court  of 
record,  although  invalid,  was  nevertheless  a  protection  to 
the  officer  acting  under  it,  and  to  the  attorney  in  the  cause. 

On  the  first  question,  the  Court  intimated  an  opinion 
(except  my  Brothers  Erie  and  Martin^  the  former  of  whom 
has  given  his  reasons,  already  expressed  (c),  and  the  latter 
concurs  in  them),  that  they  considered  the  question  as  to 
the  plaintiff  below  being  entitled  to  his  discharge  on  the 
habeas  corpus  to  be  settled;  and  that  to  make  the  order 
of  commitment  valid,  a  previous  summons  was  necessary. 
On  the  third  question,  also,  the  Court  intimated  that  they 
thought  there  was  evidence  for  the  jury  that  the  warrant 
was  originally  ordered  to  be  executed,  so  as  to  bind  the 

(a;  9  Dowl.  I7l.  (c)  10  Q.  B.  745. 

(6)  1  Q.  B.  677. 
VOL.  11.  o  o  L.  M.   &  P. 
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defendant,  as  the  order  of  his  clerk  to  execute  it  was 
subsequently  ratified  by  him. 

On  the  second  and  fourth  questions,  the  Court  took 
time  to  consider.  On  the  second,  we  are  all  satisfied 
that  the  only  matter  in  issue  on  the  second  plea  was  the 
fact  of  the  order  having  been  made  as  alleged,  and  not 
the  validity  of  it ;  and,  consequently,  that  the  Lcnrd 
Chief  Justice  ought  to  have  directed  the  jury  to  find  a 
verdict  on  that  issue  for  the  defendant  The  plea  states 
a  great  number  of  facts  necessary  to  give  Mr.  Bullock 
jurisdiction  over  the  cause,  and  to  make  the  order:  the 
recovery  of  the  debt  by  Townley ;  that  the  Court  was  an 
inferior  Court  of  record ;  that  there  was  a  petition  to  the 
Court ;  a  summons ;  service  of  summons,  and  appearance : 
an  examination  on  oath;  an  order  to  pay  by  instalments; 
notice  thereof;  non-payment  in  pursuance  of  the  OTder; 
and  that  it  was  duly  made  to  appear,  and  adjudicated  that 
it  did  appear,  that  he  had  notice  of  the  order ;  that  it  was 
served  upon  him,  a  demand  made,  and  that  the  inatalmentB 
were  in  arrear ;  whereupon  the  Court  duly,  and  acconUng 
to  the  form  of  the  statute,  made  the  order  of  commitment 
The  only  traverse  in  the  replication  is,  that  the  order  was 
not  made  in  manner  and  form,  &c. ;  and  in  terms  it  denies 
only  the  making  of  the  order,  and  the  manner  and  form 
in  which  it  was  made;  not  that  it  was  made  duly  and 
according  to  the  form  of  the  statute ; — that  is  not  included 
in  the  terms  of  the  issue.  If  it  was  the  intention  of  the 
pleader  to  include  only  the  fact  of  the  order  having  been 
made  by  the  Court,  more  apt  words  could  not  have  been 
used.  But  supposing  that  the  traverse  was,  in  formal 
terms,  that  the  order  was  not  made  duly  and  according  to 
the  form  of  the  statute,  we  do  not  think  such  a  replication 
would  be  considered  as  including  the  denial  that  the 
plaintiff  was  duly  summoned  and  neglected  to  appear  to 
answer  the  charge  of  not  paying  the  instalments.  It  is 
clearly  setded,  that  this  traverse  would  not  put  in  issue 
any  one  of  the  numerous  and  special  all^gadons  in  the 
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pica     For  admitting^  aigumenti  causft,  that  if  there  was     L-  ^«  ^  ^* 

simply  an  allegation,  that  the  order  was  made  duly,  and  ' — 

according  to  the  statute,  and  that  under  a  traverse  that  the  _  «. 
order  was  not  made  duly  and  according  to  the  statute, 
modo  et  formd,  the  validity  of  the  order  would  be  involved 
in  the  issue, — it  is  clear  that  on  such  an  issue  as  this,  where 
divers  facts  essential  to  the  validity  of  the  order  are  stated^ 
and  an  opportunity  to  traverse  each  is  afforded,  the  denial 
of  the  making  of  the  order  does  not  involve  the  denial  of 
any  one  of  those  facts;  as  where  it  is  averred  that  one  was 
seised  in  fee  and  demised,  the  plea  of  non  demisit  does  not 
involve  the  question  of  seisin  in  fee,  as  was  fully  explained 
in  the  case  of  Cooke  v.  Blake  (a).  All  the  facts  thus  stated 
being  admitted,  and  the  order  alleged  to  have  been  made 
thereupon, — that  is,  on  the  happening  of  those  circumstances^ 
—duly  and  according  to  the  form  of  the  statute,  we  cannot 
possibly  believe  that  this  was  meant  to  be  a  traverse  by 
implication,  that  the  additional  facts  existed  which  are  now 
held  to  be  necessary;  that  is,  that  the  debtor  was  sum* 
moned  to  shew  cause  and  neglected  to  appear,  or  appeared 
and  made  no  excuse,  and  that  thereupon  the  order  was 
made.  The  averment  of  certain  iacts,  and  that  the  order 
was  made  on  a  certain  adjudication  of  facts  by  the  Court, 
seems  to  us  inferentially  to  state  that  those  were  all  the 
facts  on  which  the  order  was  made,  and  the  averment  that 
it  was  duly  made,  means  in  this  plea,  that  it  was  made 
because  the  premises  warranted  it,  not  that  the  other 
essential  circumstances  existed  We  are,  therefore,  of 
opinion,  that  the  Lord  Chief  Justice's  direction  was  wrong 
upon  this  point 

We  are  not  now  called  on  to  decide  whether,  under- 
standing the  plea  as  containing,  or  not,  an  averment  that 
there  was  a  summons  and  non-attendance,  or  attendance  and 
no  excuse,  the  plea  would  be  bad  or  not  That  will  be  open 
hereafter,  when  the  verdict  is  found  for  the  defendant  upon  it 

(a)  I  Exch.  320. 
o  o  2 
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If  the  plaintiff  was  entitled  to  his  discharge  on  the  habeas 
corpus,  as  follows  from  what  we  have  said,  it  does  not 
therefore  follow  that  a  person  so  entitled  can  bring  an 
action  of  trespass.  The  case  of  Hammond  v.  HaweU  (a) 
shews,  that  when  this  record  comes  before  us  again,  that 
point  may  be  discussed.  We  need  not  at  present  give  any 
opinion  upon  it.  Therefore  the  judgment  will  be  reversed, 
and  a  venire  de  novo  awarded. 


Venire  de  novo  awarded. 


Majf  28. 
June  17. 


(a)  I  Mod.  184. 


Dews  t;.  Rtlet. 

[In  the  Common  Pleas. 

Coram  Jervis,    C,  •/.,  Maule^  •/.,   Cresswell,  J.,  and 

Talfourdy  J."] 

J  RESPASS  for  assault  and  false  imprisonment 

Plea,  not  guilty  by  statute. 

Upon  the  trial  before  Mauley  J.,  at  the  first  sittings  in 
Middlesex  in  last  Easter  Term,  the  following  facts  appeared : 
The  defendant  was  the  clerk  of  the  Whitechapel  County 
Court  of  Middlesex.  A  judgment  for  3/.  17^.,  and  I4s.  Ad. 
costs,  payable  by  monthly  instalments,  was  recovered  in  that 
Court  in  the  month  of  August,  1850,  by  one  Davis  against 
the  plaintiff;  but  the  first  instalment  not  having  been  paid, 
a  judgment  summons  under  the  98th  section  of  the  9  &  10 

by  the  entry 

made  by  the  jadge  in  his  own  minute  book. 

The  clerk  of  Uie  County  Court  is  not  liable  in  trespass  for  issuing  a  warrant  under  sect  102 
of  the  abore  act,  to  enforce  an  invalid  order  of  committal. 

The  13  &  14  Vict.  c.  61,  s.  19,  enables  the  clerk  of  a  County  Court  to  plead  the  general 
issue  by  statute,  even  where  the  action  is  brought  against  him  alone. 


The  copy  of 
the  note  of  a 
County  Court 
judgo*8  order 
entered  bv  the 
clerk  of  the 
Court  in  the 
book  kept  for 
that  purpose 
under  the 
9  &  10  Vict, 
c  95,  s.  Ill, 
is  conclusive 
evidence  of 
the  order,  and 
may  not  be 
contradicted 


k 
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Vict  c.  95,  was  issued,  requiring  the  plaintiff  to  appear  on     ^-  ^-  ^  ^• 
the  10th  of  October,  1850.     He  did  not  attend,  or  allege — ' — 

Dews 

any  excuse  for  his  non  attendance ;  whereupon  the  judge       ^  9. 
made  an  order,  the  minute  of  which,  as  entered  by  him  in 
his  book,  was,  "  forthwith,  or  thirty  days'  imprisonment ;" 
but  which,  according  to  the  note  entered  by  the  clerk  in 
the  book  of  the  Court  kept  in  pursuance  of  the  111th 
section  of  the  9  &  10  Vict.  c.  95,  ordered  that  the  plaintiff 
should  pay  the  debt  and  costs,  together  with  the  costs  of 
the  summons,  amounting  together  to  5/.  2$.  Sd,  ^*  on  the 
17th  of  October  then  instant,  or  thirty  days'  imprisonment 
for  not  attending."    The  order  having  been  disobeyed,  a 
warrant  of  commitment  under  the  seal  of  the  Court  was 
issued.     It  was  dated  the  22nd  of  October,  1850,  and  was 
signed  by  the  defendant  as  clerk  of  the  Court  After  reciting 
the  original  judgment,  the  plaintiff's  default,  the  issuing  of 
the  judgment  summons,  the  plaintiff's  neglect  to  attend  or 
to  excuse  his  non  attendance,  and  the  order  of  the  10th  of 
October,  as  entered  in  the  book  of  the  Court,  it  [required 
the  high  bailiff,  bailifis,  &c.,  to  take  the  plain  tiff, ''and  to 
keep  him  in  the  gaol  in  Whitecross  Street  for  thirty  days 
from  the  arrest    On  the  23rd  of  November  he  was  brought 
up  before  this  Court  and  discharged  from  custody,  on  the 
ground  that  the  order  was  invalid  (a).     It  was  contended 
upon  these  facts  that  the  action  did  not  lie.     The  learned 
Judge  gave  the  defendant  leave  to  move  to  enter  a  nonsuit, 
if  the  Court  should  be  of  that  opinion;  and  the  jury  found 
for  the  plaintiff  damages  4tOL 

W.  H.  Watson  having,  on  a  subsequent  day  in  last 
Easter  Term,  obtained  a  rule  nisi  to  enter  a  nonsuit 
accordinglj, 

Humfrey  and   A.   M.    Skintier   shewed   cause.      They 


(a)  Upon  the  same  ground  as  the  order  in  Abley  v.  Dale,  1  L.  M. 
&  P.  626. 
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referred  to  Ely  v.  Moule  and  Another  (a);  Andrews  ▼. 
Morris  (b) ;  Carratt  v.  Morley  (c)  ;  Cloark  v.  Woods  (d) ; 
Bryant  v.  Clutton  (e) ;   Cobibett  v.  Grey  (/> 

W.  H.  Watson  and  Manisty  in  support  of  the  role,  cited 
the  following  cases:  Houlden  v.  Smith (y);  Whitelegy  ▼. 
Richards  {h);  Buron  v.  Denman(i)\  BushelVs  ca»e{k)\ 
Hammond  v.  Howell  (l);  Buchanan  v.  ^mmfi^(in);  AbUy 
V.  27(ife  (it) ;  Cooper  v.  Harding  {o)f  and  7\m}i^  v.  Morris  (p). 

Cur.  oi/c;.  ruft. 


Jervis,  C.  J.,  delivered  the  judgment  of  the  Court  as 
follows. — Upon  the  trial  of  this  case,  my  brother  Mauk 
doubted  whether  the^e  was  sufficient  evidence  to  fix  the 
defendant,  but  directed  the  jury  to  assess  the  damages  for 
the  plaintiff,  and  gave  the  defendant  leave  to  enter  a  non- 
suit, i^  upon  consideration,  the  (yourt  should  be  of  opinion 
that  the  defendant  was  not  liable,  and  that  the  defence  was 
admissible  upon  the  record. 

The  only  evidence  against  the  defendant  was  the  warrant 
sealed  and  signed  by  him,  as  clerk  of  the  Court.  The 
defendant  produced  a  minute  of  the  proceedings  at  the 
Court  held  on  the  10th  of  October,  which,  after  stating 
the  particulars  of  the  amount  clidmed,  and  the  judgment, 
under  the  word  "order,"  contained  the  following  entry: — 
"  On  the  17th  of  October  instant,  or  thirty  days'  imprison- 
ment for  not  attending." 

The  judge  of  the  Court  proved  from  a  private  memo- 


(a)  1  L.  M.  &  P.  799. 

(b)  1  Q.  B.  3. 

(c)  I  Q.  B.  18. 
id)  2  Exch.  395. 
{e)  1  M.  &  W.  408. 
if)  4  Exch.  729. 

ig)  Hil.  Vac.  1850,  cited  from 
19  Law  Journ.,  Q.  B.  170. 
ih)  2  B.  &  C.  45. 


(0  2  Exch.  167. 
ik)  1  Mod.  119;  S.  C.  3  Keb. 
322. 

(0  1  Mod.  184. 

(m)  Since  reported,  ante^  p.  526. 

(n)  1  L.  M.  &  P.  626. 

(o)  7  Q.  B.  928. 

(p)  2  C.  M.  &  R.  298. 
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randum,  that  he  intended  the  order  to  be  for  a  commitment    ^'  ^-  ^  -'*• 

1851. 

forthwith,  with  an  understanding  that  it  should  not  be  — =- — '• — 
enforced  till  after  the  17th  of  October.  «. 

By  the  statute  9  &  10  Vict.  c.  95,  s.  Ill,  the  clerk  is 
directed  to  cause  a  note  of  all  orders  and  proceedings  of 
the  Court  to  be  fairly  entered  in  a  book ;  and  a  copy  of 
such  entry,  duly  authenticated,  is  at  all  times  to  be  admitted 
as  evidence  of  such  entry,  and  of  the  proceedings  referred  to 
by  such  entry,  and  of  the  regularity  thereof.  We  are  bound, 
therefore,  by  the  copy  of  the  entry  so  produced,  and  must 
assume,  contrary  to  the  evidence  given  by  the  judge,  that 
the  order  was,  that  the  present  plaintiff  should  be  imprisoned 
for  thirty  days  for  not  attending,  unless  he  paid  the  debt 
and  costs  on  or  before  the  17th  of  October.  According  to 
the  decisions  of  this  Court  (a),  confirmed  in  this  respect 
by  the  Court  of  error  (b\  this  was  a  bad  order;  but  it  is 
correctly  stated  in  the  warrant  produced,  and  the  question 
is,  whether  the  clerk  of  the  Court  is  liable  in  trespass. 

We  are  of  opinion  that  he  is  not  By  the  102nd  section 
of  the  County  Court  Act,  "  whenever  any  order  of  commit- 
ment shall  have  been  made  as  aforesaid  the  clerk  of  the  said 
Court  shall  issue  under  the  seal  of  the  Court  a  warrant  of 
commitment,''  &c.  It  is  said  that  the  words  ^*  as  aforesaid," 
by  reference  to  the  preceding  section,  require  that  the  order 
should  be  in  compliance  with  the  terms  of  the  act ;  and 
that  this  section  is  not  obligatory  upon  the  clerk  where  the 
order  is  bad  and  cannot  be  sustained.  This  is  not  in  our 
opinion  the  correct  construction  of  the  act.  It  would  throw 
upon  the  derk  the  duty  of  reviewing  the  decision  of  the 
judge,  his  superior  officer.  The  clerk  is  a  mere  ministerial 
officer  to  carry  into  effect  the  order  of  the  judge,  and  cannot 
be  liable  in  trespass  for  the  mere  performance  of  his  duty 
cast  upon  him  by  the  express  language  of  the  act  of  Par- 
liament 

The  case  of  Andrews  v.  Marris  (c),  cited  in  the  argu- 

(a)  See  Ex  parte  Kinning,  4  C.  (&)  See  Buchanan  v.  Kinning, 

B.  507»  and  Abley  v.  Dale,  I  L.      ante,  p.  526. 
M.  &  P.  626.  (c)  1  a  B.  3. 
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Volume  If.     ment  for  the  plaintiff,  is  distinguishable  in  several  material 

— - —  respects  from  the  present,  and  does  not  conflict  with  our 

e.  decision.     In  that  case  the  local  act  empowered  the  com- 

missioners, if  they  made  an  order  or  decree  for  payment 
of  a  sum  of  money  forthwith,  to  award  execution  against 
the  body  or  goods  of  the  defendant;  and  thereupon  the 
act  required  the  clerk  of  the  Court  to  issue  a  precept  under 
his  hand  and  seal,  by  way  of  capias  ad  satisfaciendum,  &c 
If  the  commissioners  thought  fit  to  order  payment  by  in- 
stalments, they  might  do  so;  and  if  they  adopted  this 
course,  the  award  of  execution  was  to  be  made  only  in  case 
of  failure  in  payment  of  an  instalment,  and  proof  of  that 
failure;  upon  which  the  commissioners  present  in  Court 
were  empowered  to  award  execution  in  manner  aforesaid 
for  the  unpaid  residue  of  the  debt,  and  for  such  further 
costs  as  to  them  should  seem  just  and  reasonable.  It  is 
clear,  therefore,  that  under  that  act  execution  could  not 
lawfully  be  awarded  after  an  order  to  pay  by  instalments, 
until  proof  had  been  made  of  the  de&ult,  before  the  com- 
missioners present  in  Court,  who  were  to  exercise  a  dis- 
cretion as  to  costs.  In  fact,  no  proof  of  default  had  been 
made  before  the  commissioners,  and  they  had  made  no 
award  of  execution ;  for  the  words  ^*  or  execution  to  issue**  {a) 
at  the  end  of  the  order  for  the  payment  by  instalments,  are 
clearly  no  award  of  execution, — being  silent  as  to  the  mode 
of  execution,  and  the  amount  of  either  the  sum  of  money 
or  the  costs  for  which  it  should  issue, — but  amount  to  no 
more  than  a  warning  to  the  defendant,  that  in  default  of 
obedience  to  the  order,  execution  may  issue  against  him. 
The  defendant  Marris,  therefore,  in  issuing  the  precept, 
acted  without  any  order  of  the  Court  requiring  him  to 
issue  it ;  and  although  it  appeared  that  a  practice  had  pre- 
vailed with  the  concurrence  of  the  commissioners,  that  the 

(a)  The  material  parts  of  the  Court  thereon.     Judgment  for 

order  were  as  follows :  "Amount  plaintiff  for  debt  and  costs,  to  be 

claimed,  5/."  "  Causes  of  action,  paid  at  \0s,  a  month  until  dis- 

Reduced  debt  for  money  had  and  charged,  or  execution  to  issue." 

received."     "  Judgment  of  the  1  Q.  B.  4. 
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clerk  should  issue  a  precept  in  such  a  case  without  any    L,  M.  ^  I 

order,  the  defendant  in  issuing  it  was  usurping  a  power  '— 

which  the  commissioners  could  not  confer  upon  him.     In  ». 

the  case  of  Andrews  v.  Marris  (a),  also,  the  precept  was  R^"-''- 
under  the  hand  and  seal  of  the  defendant.  By  that  order  the 
defendant  required  the  Serjeant  to  arrest  the  plaintiff;  and 
if  it  had  been  made,  as  it  professed  to  be  made,  by  order  of 
the  Court,  it  would  have  been  correct  But  in  &ct  there 
was  no  such  order  of  the  Court  The  defendant,  therefore, 
had,  in  terms,  ordered  the  arrest  of  the  plaintiff  without 
any  authority  to  do  so.  In  the  present  case,  the  order  of 
the  Court,  as  appears  by  the  minute,  is,  that  the  plaintiff 
shall  be  imprisoned  thirty  days  if  he  do  not  pay  3/.  178.  4d. 
debt,  and  lis,  Ad.  costs  on  the  17th  of  October.  The  war- 
rant is  under  the  seal  of  the  Court,  and  purports  to  be  a 
command  by  the  Court  in  strict  conformity  with  the  minute. 
It  is  indeed  signed  by  the  defendant,  as  clerk  of  the  said 
Court ;  but  this  seems  only  to  mean  that  he  attests,  in  that 
capacity,  that  the  warrant  is  the  act  of  the  Court  whose 
seal  it  bears.  In  the  case  of  Andrews  v.  Marrisy  therefore, 
the  defendant,  in  his  own  name,  ordered  the  arrest  of  the 
plaintiff,  assuming  to  do  so  by  force  of  an  order  of  the  com- 
missioners, who,  in  fact,  had  made  no  such  order.  In  the 
present  case  the  Court  did,  in  fact,  order  the  arrest  of  the 
plaintiff;  and  the  defendant  did  no  more  than  authenticate 
the  order,  as  being  the  act  of  the  Court 

But  it  was  said,  on  the  argument,  that  the  clerk  must, 
at  all  events,  produce  evidence  of  the  order  to  bring  him 
within  the  102nd  section;  and  that,  for  that  purpose,  the 
order  should  have  been  specially  pleaded.  To  th'is  it  was 
answered,  that  he  was  merely  a  ministerial  officer ;  that  he 
was  not  a  trespasser,  even  though  the  judge  might  be ;  and 
that  he  was  well  defended  under  the  general  issue. 

It  is  unnecessary  to  decide  this  question.  The  plea  upon 
the  record  is  "  not  guilty  by  statute ;"  and  the  statute 
13  &  14  Vict  c.  61,  s.  19,  applies  to  this  case,  and  allows 

{a)  1  Q.  B.  3. 
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the  defendant  to  plead  the  general  issue,  and  give  the 
special  matter  in  evidence.  Although  the  primary  object 
of  that  section  is  to  protect  high  bailiffii  and  their  officers, 
it  applies  to  actions  brought  against  clerks  jointly  with  high 
bailiffs,  and  enacts  generally,  that  if  any  action  shall  be 
brought,  the  defendant  or  defendants  shall  and  may  plead 
the  general  issue,  and  give  the  special  matter  in  evidence. 

For  these  reasons  we  are  of  opinion  that  the  rule  for  a 
nonsuit  should  be  made  absolute. 

Rule  absolute. 


JuJy  10. 


Manby  v.  Cremonini. 


[In  the  Exchequer. 


Coram  Parke,  J9.,  and  Martin,  BJ] 

To  a  deeU-  ASSUMPSIT.  The  declaration  stated  that  heretofore,  to 
yendor  against  wit,  &c.,  by  a  certain  agreement  in  writing  then  made  be* 
IStSl  to"^^  ^"^^^^  ^^^  plaintiff  of  the  one  part,  and  the  defendant  of  the 
state  specifi.      other  part,  the  plaintiff,  in  consideration  of  the  sum  of  901 

caliy  perform-  ^  ^ 

ance  of  certain  to  him  paid  by  the  defendant  at  or  before  the  signing  of  the 
^ent^but^'^^"  said  agreement,  and  of  the  further  sum  of  820/.  to  be  p^d 
ian"^af  the'  ^^  ^^^  plaintiff  on  the  Ist  of  November  then  next,  agreed 
plaintiff  had  to  Sell  unto  the  defendant  a  certain  messuage  or  tenement 
called  the  Shakespear,  together  with,  &c.,  and  the  defendant 
agreed  to  purchase  the  said  premises,  and  to  pay  to  the 
pleaded  three    plaintiff  the  residue  of  the  said  purchase-money  on  the 

S leas,  severally   ^  r  j 

enyinff  the      1st  of  November  then  next  and  that  thereupon  a  con 


performed  all 
things  on  his 
part,  &c.,  the 
defendant 


denying 
performance 
of  particular 
conditions 


next,  and  that  thereupon  a  convey- 
ance of  the  said  premises,  and  the  freehold  and  inheritance 
ureoedenLand  t^®'®^^>  should  be  made  to  the  defendant  by  all  proper 
concluding  parties,  by  and  at  the  expense  of  the  plaintiff;  provided 
cation.  that  the  plaintiff  should  not  be  liable   to  pay  the  fee?, 

J7eU;  I, 
that  the  de- 
claration, althouffh  bad  en  special  demurrer,  for  not  averring  the  performanee  of  eftch  of  the 
conditions  precedent  seriatim,  was  good  a(^  pleadinff  over ;  and 

2,  that  the  pleas  being  traverses  of  matters  impliedly  alleged  in  the  declaration,  were  bad  cm 
special  demurrer,  for  not  concluding  to  the  country. 


Manby 

V. 

Cbemonini. 
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charges,  and  expenses  of  any  attorney  whom  the  defendant  •^*  ^*  ^  ^* 
might  wish  to  employ,  or  should  employ,  to  investigate  or 
peruse  the  title ;  and  the  plaintiff  agreed  to  deduce  a  good 
marketable  title  to  the  said  premises,  but  the  defendant 
was  to  be  satisfied  with  the  usual  conveyance  of  the  freehold 
of  the  said  premises  from  the  lords  of  the  manor,  the  same 
having  been  hitherto  held  as  copyhold.  That  it  was  further 
agreed  between  the  plaintiff  and  the  defendant,  that  if  the 
completion  of  the  siud  purchase  should^  from  any  cause 
on  the  part  of  the  plaintiff,  be  delayed  beyond  the  said 
1st  of  November,  the  defendant  should  pay  interest  on 
the  unpaid  portion  of  the  purchase  money  after  the  rate 
of  lOs,  per  cent.,  and  if  the  delay  should  be  caused 
by  the  defendant,  after  the  rate  of  5L  per  cent,  from  the 
1st  of  November  aforesaid  until  the  day  of  payment;  he 
the  defendant  being  entitled  to  the  rents  and  profits,  and 
to  the  possession  of  the  said  premises,  on  and  from  the 
said  1st  of  November.  The  declaration,  after  alleging 
mutual  promises,  averred  that  although  the  1st  of  No- 
vember, 1850,  had  elapsed  before  the  commencement  of 
the  suit,  and  although  the  said  sum  of  8202^  had  become 
due,  and  although  the  plaintiff  had  performed  and  fulfilled 
all  things  in  the  said  agreement  on  his  part  to  be  performed, 
and  had  given  possession  of  the  premises  to  the  defendant, 
who  had  all  the  rents  and  profits  thereof  since  the  Ist  of 
November,  1850,  yet  the  defendant  had  not  paid  the  sum 
of  820L    To  the  plaintiflF^s  damage,  &c. 

Second  plea.  That  the  plaintiff  was  not  ready  and 
willing  to  convey  the  said  premises,  and  the  freehold  and 
inheritance  thereof,  to  the  defendant,  according  to  the 
provisions  of  the  said  agreement     Verification. 

Third  plea.  That  the  plaintiff  did  not  deduce  a  good 
marketable  title  to  the  said  premises,  according  to  the 
provisions  of  the  said  agreement  Verification. 

Fourth  plea.  That  the  plaintiff  did  not  tender  to  the 
defendant  any  deed  or  deeds  in  that  behalf  for  conveying 
the  said  premises  to  the  plaintiff.    Verification. 
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Special  demurrer  to  the  above  pleas,  and  joinder. 

The  defendant  stated  in  his  points  of  objection  that 
he  should  contend  that  the  declaration  was  bad,  for  not 
averring  that  the  plaintiff  was  ready  and  willing  to  convey 
the  premises,  or  to  make  a  marketable  title  to  them,  or  to 
tender  to  the  defendant  a  proper  conveyance  of  them. 


fFUleSf  for  the  plaintiff.  The  declaration  is  good*  As 
the  residue  of  the  purchase  money  was  to  be  paid  by  the 
defendant  on  a  day  certain,  the  acts  to  be  performed  by 
the  plaintiff  were  not  conditions  precedent  to  its  payment ; 
Sibthorp  V.  Brunei  (a).  But  even  if  they  were,  the  de- 
claration contains  a  general  averment  of  their  performance, 
and  the  defendant  cannot,  after  having  pleaded  over,  object 
to  the  want  of  a  more  particular  averment;  Thorpe  v. 
Thorpe  (b). 

Next,  the  pleas  are  bad  in  form.  Assuming  that  the 
matters  pleaded  to  are  conditions  precedent,  the  pleas 
should  conclude  to  the  country,  and  not  with  a  verification. 
\Parkey  B. — In  Grey  v.  Friar  {c\  the  Court  of  Exchequer 
Chamber  held  that  the  rule  of  pleading,  that  issue  cannot 
be  taken  on  a  general  averment  of  performance,  is  not 
confined  to  actions  on  bond,  but  is  applicable  to  all  cases; 
and  that,  therefore,  where  the  plea  alleged  generally  that 
all  the  covenants  in  the  lease  declared  on  had  been  per- 
formed, the  plaintiff  could  not  traverse  that  allegation,  but 
in  order  to  raise  a  convenient  issue  for  trial,  ought  to  have 
assigned  a  particular  breach.  According  to  that  case,  the 
defendant  here  is  right  in  selecting  a  particular  breach,  and 
alleging  non  performance  by  the  plaintiff.]  Grey  v.  Friar 
is  not  applicable.  In  that  case  the  general  allegation  of 
performance  by  the  defendant  was  good,  according  to  the 
well  known  rule  that  a  general  mode  of  pleading  is  good, 
when,  if  the  matters  were  pleaded  particularly,  it  would 

(a)  3  Exch.  826.  (c)  Exch.    Ch.,    Trin.   Term, 

(6)  1  Ld.  Raym.  662  ;  S.  C.  12      1850,  cited  from  19  Law  Joum. 
Mod.  455 ;  1  Salk.  171 ;  Com.  98.      Q.  B.  393. 
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tend  to  prolixity  (a).     In  the  present  case,  if  the  acts  to     ^-  *^-  4"  ^• 

be  done  by  the  plaintiff  are  conditions  precedent,  their — 

performance  ought  to  have  been  specifically  averred  in  the  «. 

declaration;  and  the  general  averment  is  now  unobjection-  *emonini. 
able,  not  because  it  is  in  accordance  with  the  rules  of 
pleading,  but  because  the  defendant  has  pleaded  over. 
The  declaration  should  therefore  have  been  pleaded  to  as 
if  it  contained  all  the  necessary  averments.  In  the  EcUn' 
burgh,  Leith,  and  Newhaven  Railway  Company  v.  Hehble- 
white  (b)f  the  statute  by  which  the  plaintifis  were  in- 
corporated provided,  that  in  actions  by  the  company  for 
calls,  it  should  be  sufficient  to  allege  that  the  defendant, 
being  a  proprietor  of  so  many  shares,  was  indebted  to  the 
company  in  a  certain  sum  of  money  upon  such  shares 
belonging  to  him,  without  setting  out  the  special  matter; 
and  that  in  such  action  it  should  only  be  necessary  to  prove 
that  the  defendant  was  a  proprietor  at  the  time  of  making 
the  calls,  that  they  were  in  fact  made,  and  that  notice 
thereof  was  given  according  to  the  act  To  a  declaration 
in  the  general  form  given  by  this  clause,  the  defendant 
pleaded  a  plea  denying  notice  of  the  calls  pursuant  to  the 
act,  and  concluding  with  a  verification;  and  it  was  held, 
that  as  it  was  necessary  to  prove  notice,  it  must  be  taken 
to  be  impliedly  contained  in  the  statutory  declaration, 
and,  therefore,  that  the  plea  being  in  denial  of  a  matter 
contained  in  the  declaration,  ought  to  have  concluded  to 
the  country. 

S.  J.  DouglaSj  contri.  The  deducing  a  good  title  and 
readiness  to  convey  to  the  defendant  were  conditions  pre- 
cedent to  the  payment  of  the  residue  of  the  purchase 
money.  And  as  the  conveyance  was  to  be  made  at  the 
expense  of  the  plaintiff,  it  was  his  duty  to  tender  it  The 
declaration  ought,  therefore,  to  have  averred  that  he  was 

(a)  See  Ca  Litt  303  b.   MinU     rule  7,  §  6. 
V.  Bethil,  Cro.  Eliz.  749.     S/e-         (6)  6  M.  &  W.  767 ;  S.  C.  8 
pken  on  Pleading,  chap.  2,  sect.  4,      Dowl.  802. 
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ready  and  willing  to  execute  it;  Poole  v.  Hill  (a);  Laird 
v;  Pirn  (by 

The  pleas  correctly  conclude  with  a  verification.  The 
plaintiff  having  alleged  performance  generally,  the  defend- 
ant could  not  traverse  the  performance  of  any  particular 
condition,  but  has  followed  the  course  pointed  out  by  the 
Court  in  Grey  v.  Friar  (c),  where  it  was  decided,  that  when 
a  special  breach  is  pleaded  after  a  general  allegation  of 
performance,  the  plea  should  conclude  with  a  verification. 


fVilles  replied. 


Parke,  B. — The  first  and  most  material  question  for  our 
decision  in  this  case  is,  whether  there  was  an  absolute  con- 
tract upon  the  part  of  the  defendant  to  pay  the  residue  of 
the  purchase  money  upon  the  1st  of  November,  1850,  or 
whether  he  was  not  bound  to  pay  it  until  the  'plaintiff  had 
deduced  a  good  marketable  tide  to  the  premises,  and  was 
ready  to  convey  them  to  the  defendant  We  think  that 
there  was  no  such  absolute  undertaking  by  the  defendant, 
and  that  he  was  not  bound  to  pay  until  a  good  title  was 
made  out  by  the  plaintiff,  and  he  was  ready  to  convey  to 
the  defendant  As,  however,  the  defendant  has  pleaded 
over,  the  declaration  which  avers  a  general  performance  by 
the  plaintiff  is  sufficient 

With  respect  to  the  second  point  which  has  been  argued 
before  us,  namely,  the  sufficiency  of  the  pleas  in  form,  the 
rule,  which  afler  much  consideration  was  established  in 
the  case  of  Grey  v.  Friar  was,  that  although  the  law  allows 
general  allegations  in  pleading  where  more  particular  aver- 
ments would  lead  to  prolixity,  it  was  never  intended  that 
general  questions  should  be  left  to  the  jury,  but  that  the 
proper  course  was  for  the  opposite  party  to  select  some  par- 
ticular matter  with  respect  to  which  he  might  allege  a  breach, 

(a)  6  M.  &  W.  835.  (c)  Exrh.    Ch.,    Trio.   Tcnn, 

(6)  7  M.  &  W.  474;  S.  C.  8  1850,  cited  from  19  Law  Joani. 
Dowl.  860.  Q.  B.  393. 
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and  conclude  with  a  verification.     This  rule  has  lomr  been    L.  M,  ^  P. 

1851 

acted  upon  in  assigning  breaches  of  bonds.     In  the  present '- — 

case,  however^  there  is  no  need  for  a  general  mode  of  9. 

pleading.  The  conditions  precedent,  the  performance  of  C*^*'<>n»ni. 
which  ought  to  have  been  stated  in  the  declaration,  are 
not  numerous,  and  specific  averments  of  their  performance 
would  not  have  led  to  prolixity.  The  general  allegation 
would  therefore  have  been  bad  on  special  demurrer.  As, 
however,  the  defendant  has  not  demurred,  but  has  pleaded 
over;  and  as  ftEtcts  which  are  necessarily  implied  by  the 
declaration  may  be  traversed  by  the  defendant ;  the  pleas 
are  bad  in  form,  for  concluding  with  a  verification  instead 
of  to  the  country.  The  defendant  may,  under  the  circum- 
stances, have  leave  to  amend,  otherwise  there  must  be 
judgment  for  the  plaintiff. 

Mabtin,  B.,  concurred. 

Judgment  for  Plaintiff. 


DIRECTION 

TOUCHING  THE  ISSUING  OF  SUBPffiNA  DUCES  TECUM 
WHERE  THE  ORIGINAL  RECORD  IS  REQUIRED. 

LONG  VACATION,  1861. 


VolmM  11, 
1851. 

Order  for  Thc  Judges,  OD  the  13th  of  January  in  the  present  year, 

tecum  when*^  referred  to  us  to  consider  and  report  what  are  the  proper 
original  record   repmlations  to  be  made  as  to  the  production  and  proof  of 

IS  required.  °  r  r 

records.  We  recommend  that  no  order  of  a  Court  or  a 
Judge  for  the  issuing  a  subpoena  duces  tecum,  when  an 
original  record  is  required,  be  made,  unless  the  Court  or 
Judge  be  satisfied  that  there  is  good  reason  for  requiring 
the  original  record.  And  that  no  such  subpoena  be  issued 
until  such  order  has  been  produced  to  the  officer  issuing 
the  same,  and  Bled  with  him ;  and  until  the  writ  has  been 
made  conformable  to  the  description  of  the  document  con- 
tained in  such  order. 

Signed        William  Erle,  for  himself,  and 
Mr.  Babon  Platt,  and 
Mr.  Justice  Talfourd. 
(/onfirmed  by  the  Judges, 
3rd  Nov.  18/>L 

Samuel  Martin. 
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[Bail  Court.     Coram  JErfe,  J.]  l  M  SeP 

1851. 
mmAWKINS  moved  for  a  rule,  calling  upon  the  plaintiff  The  defendant 
to  shew  cause  why  the  judgment  signed  and  execution  ^tofattorney 
issued  on  a  warrant  of  attorney  herein,  should  not  be  set  ^^ ^^^ 

,    •  .  np  by  a  law 

aside,  and  the  warrant  be  delivered  up  to  be  cancelled ;  tutioner  ac- 
and  why  the  defendant  should  not  be  discharged  out  of  own  instmc- 
the  custody  of  the  sheriff  of  Surrey ;  on  the  ground  that  ^""^^^  o/*w 
the  requisites  of  the  1  &  2  Vict  c,  11 0,  s.  9,  had  not  been  fgreement 

.  between  him 

complied  with.  and  the  plain- 

^*  ^et      The 

The  following  j&cts  appeared  upon  the  affidavit.     The  puantiffin- 
defendant  was  arrested  upon  a  ca.  sa.,  issued  upon  a  judg-  ^"^^  ^^^ 
ment  siimed  upon  a  warrant  of  attorney,  which  he  had  had  an  office  in 

_  .  the  same  home 

caused   to  be  prepared  by  a  law  stationer  according  to  in  which  the 
his  own  directions,  in  pursuance  of  an  agreement  to  that  \^  attorney 
effect  between  him  and  the  plaintiff.      On  the  23rd  of  who  would 

*^  ^     _      attest  hu  sig- 

August  in  the  present  year,  he  accompanied  the  plaintiff  nature,    a  H. 
and  one  Dow  to  the  office  of  Seneca  Hughes,  (the  attest-  written  re- 
ing  attorney),  which  was  in  the  same  house  in  which  the  ^m^vefore 

executing  the 
warrant,  which  he  gate.  The  warrant  was  directed  to  S.  H.  and  to  two  other  attorneys,  authorizing 
them  to  enter  up  judgment  in  the  usual  form.     S.  H.  afterwards  signed  judgment  and  sued  out 
ezecntioQ  as  the  attorney  for  the  plaintiff.  Hdd  no  ground  for  setting  aside  the  warrant  of  attorney. 

VOL.   n.  P  P  L.   M.  &  p. 
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plaintiff  resided ;  and  the  following  account  of  what  took 
place  at  the  interview  was  given  in  Dow's  aflBdavit: — 
^^  When  in  the  office  of  Mr.  Hughes,  the  plaintiff,  addresdng 
Mr.  Hughes,  said  to  him, '  This'  (alluding  to  the  defendant) 
'  is  Mr.  Syer,  and  this'  (holding  a  sheet  of  writing  paper 
in  his  hand)  '  is  a  warrant  of  attorney  given  for  goods  of 
Mrs.  Wild  by  Mr.  Syer ;'  and  the  plaintiff,  then  addressing 
Mr.  Hughes,  said,  *You  will  act  as  Mr.  Syer^s  solicitor 
in  this  proceeding.'"  Mr.  Hughes  then  requested  the 
defendant  to  authorize  him  in  writing  to  act  for  him  as  his 
attorney  on  the  signing  and  executing  of  the  warrant  of 
attorney,  and  the  defendant  then  signed  an  authority  to 
that  effect,  and  afterwards  executed  the  warrant  of  attorney. 
The  warrant  was  addressed  to  ^^T.  M.,  Seneca  Hughes, 
and  H.  C.  R.,  Gentn.,  &c.,  attorneys  of,  &c.,  jointly  and 
severally,  or  to  any  other  attorney  of  the  same  Court,* 
authorizing  them  to  enter  up  judgment  in  the  usual  form. 
Judgment  was  signed  on  the  31st  of  October,  and  execution 
sued  out  on  the  following  day,  by  Mr.  Hughes  as  attorn^ 
for  the  plaintiff. 


Hawhinx.  This  warrant  of  attorney  is  invalid  upon  two 
grounds :  L  Because  the  attesting  attorney  was  not  ex- 
pressly named  by  the  defendant  within  the  meaning  of  the 
statute.  And  2.  That  being  the  attorney  to  whom  the 
warrant  was  given,  and  by  whom  it  was  enforced,  he  was 
not  competent  to  be  the  attesting  attorney. 

1.  As  to  the  first  point.  Hughes  was  living  in  the  same 
house  as  the  plaintiff,  his  services  were  suggested  by  the 
plaintiff,  and  he  afterwards  was  employed  by  the  plaintiff 
to  sue  out  execution  for  him.  These  facts  shew  that  he 
was  in  truth  the  attorney  of  the  plaintiff.  If  so,  he  could 
not  abo  be  the  attesting  attorney  for  the  defendant; 
Sanderson  v.  Westley  (a) ;  and  Pryor  and  Another  v. 
Swaine  (b), 

(a)  6  M.  &  W.  98 ;  S.  C.  8  Dowl.  412. 
(6)  2  D.  &  L.  37. 


Levinson 

V. 

Syeb. 
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2.  As  to  the  second  objection,  there  is  no  case  expressly  ^'  ^-  (f  •?• 
in  point,  but  it  is  submitted  that  the  attorney  to  whom  the  - 
warrant  is  directed  cannot  also  be  the  attesting  attorney. 
[JBrfe,  J.— Your  argument  would  prove  that  almost  all 
these  instruments  are  invalid,  as  the  common  form  is  to 
authorize  A.  B.  or  C.  D.,  or  "  any  other  attorney,"  &c.  to 
enter  up  judgment]  Here  the  warrant  is  directed  to  him 
by  name,  and  therefore  shews  that  he  was  designed  to  act 
as  the  pliuntiff's  attorney. 

Erle,  J. — I  think  that  there  is  no  ground  for  setting 
aside  this  warrant  of  attorney.  It  is  a  security  given  for 
good  consideration^  and  prepared  by  the  defendant's  own 
direction.  He  does  not  deny  that  there  was  a  debt,  or  allege 
that  he  has  not  had  all  his  rights  according  to  law ;  but  he 
endeavours  to  take  advantage  of  a  matter  which  has  no 
effect  upon  his  substantial  rights,  and  objects  that  the 
attorney  attesting  was  the  attorney  of  the  plaintiff.  There 
is  no  statement,  however,  in  the  affidavits  that  Hughes  had 
ever  been  before,  or  was  at  the  time  of  the  execution  of  the 
warrant,  the  attorney  of  the  plaintiff.  But  the  defendant 
says  he  lived  in  the  same  house  with  the  plaintiff.  That  is 
no  proof  that  he  was  retained  by  the  plaintiff  as  his  attorney. 
Neither  does  the  fact  that  he  issues  execution  afterwards, 
at  the  request  of  the  plaintiff,  by  any  means  raise  a  neces- 
sary presumption  that  at  the  time  of  the  attestation  he  was 
the  attorney  of  the  plaintiff. 

As  to  his  being  introduced  by  the  plaintiff  to  the  de- 
fendant, several  cases  shew  that  although  the  plaintiff 
introduces  the  attorney,  if  the  defendant  adopts  the  nomi- 
nation with  a  full  knowledge  of  his  rights,  he  cannot 
afterwards  object,  and  the  instrument  is  valid.  Here  the 
attorney,  being  introduced,  says  to  the  defendant,  ''Will 
yoa  retain  me  as  your  attorney?"  And  he  signs  a  paper 
authorizing  him  to  act  as  such,  and  gives  the  warrant  dlT 
attorney,  which  he  now  seeks  to  set  aside,  as  soon  as  it  is 

p  p  2 
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sought  to  be  enforced  against  .him.     This  ground  therefore 
fails. 

Then  it  is  said  that  a  warrant  of  attorney  is  insufficiently 
attested,  if  attested  by  the  attorney  authorized  in  the  war- 
rant to  enter  up  judgment.  No  authority  was  cited  for 
this  objection,  and  I  see  no  principle  upon  which  it  cau 
be  supported.    There  will  therefore  be  no  rule. 


November  M, 
12. 


Rale  refused. 


Beardshaw  v.  Lord  Londbsborough. 


[In  the  Common  Pleas. 


Coram  Jetvis,  C.  J.,  Mattk,  J.^  fFilUams,  «/.,  and 

Talfourd,  J.] 

Tb9 11  &  12  Assumpsit  for  22OL  for  money  lent  and  advanced  to, 

ii!^*50  whi^  ^^^  psLidf  laid  out  and  expended,  for  the  defendant  at  his 

*ftlf**ii*^'*  request ;  for  money  had  and  received,  and  for  money  found 

po'iDtment  of  to  be  due  from  defendant  to  plaintiff  upon  an  account 

manager  itt  Stated  between  them. 

proceedings 

for  winding 

op  a  company,  all  actions  to  be  commenced  against  the  cotnpany  shall  and  lawfnllj  may  be 

commenced  against  the  official  manager,  applies  only  to  actions  against  the  company  qui  com* 

pany,  and  not  to  actions  against  one  or  more  members  of  the  company. 

To  a  declaration  for  money  had  and  received,  the  defendant  pleaded  in  bar,  that  a  committee, 
of  which  the  defendant  was  a  member,  had  been  formed  for  formmg  a  public  company*  with  a 
capital  of  180,000/.,  to  be  raised  by  nine  thousand  20/.  shares ;  that  the  company  was  pro- 
visionally registered  in  pursuance  of  the  7  &  8  Vict.  c.  110;  that  the  promoters,  for  the  purposes 
of  the  company,  allotted  eiffht  thousand  of  the  shares ;  that  one  hundred  were  allotted  to  the 
defendant,  and  two  hundred  to  the  plaintiff,  upon  receipt  of  which  the  latter  paid  to  the  com- 
pany, to  wit,  to  the  defendant  and  the  other  members  of  the  company,  the  sum  in  the  declaratioB 
alleged  to  have  been  paid  and  received  to  the  use  of  the  plaintiff,  by  way  of  deposit  upon  the 
shares  allotted  to  him,  and  to  be  applied  to  the  purposes  of  the  company ;  that  the  promoCcrs 
applied  to  Parliament  for  an  act,  out  failed ;  whereupon  the  money  so  as  aforesaid  bad  ud 
received  from  the  plaintiff  became  money  had  and  received  to  his  use,  as  in  the  dcclaratioB 
mentioned.  The  plea  then  stated  that  proceedings  had  been  taken  in  Chancenr  under  the 
Winding-up  Acts,  and  an  official  manager  appointed ;  that  the  having  and  receiving  in  the 
plea  mentioned  was  the  having  and  receiving  in  the  declaration  mentioned ;  with  this,  that  the 
defendant  never  had  received  the  money  save  as  aforesaid ;  that  the  action  was-brpoght  against 
the  defendant  as  a  member  of  the  company  only,  and  was  substantially  an  action  agaisit  the 
company.    Held,  a  bad  plea. 
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Pleas :  I9  as  to  the  money  lent  and  advanced,  paid,  laid 
out  and  expended,  non  assuntpsit 

2,  to  the  residue  of  the  declaration,  that  heretofore,  to 
wit,  on  the  1st  of  September,  1845,  divers  persons  (names 
unknown)  projected  a  line  of  railway  to  be  constructed 
between  Dover  and  Deal,  in  the  county  of  Kent,  by  a 
public  company,  to  be  called  "  The  Dover  and  Deal  Rail- 
way and  Cinque  Ports,  Thanet  and  Coast  Junction  Com- 
pany." That  thereupon  afterwards,  to  wit,  &c.,  a  committee 
was  formed  for  the  purpose  of  considering  and  carrying  out 
the  said  project,  and  which  committee  was  composed  of 
divers  persons,  to  wit,  the  defendant  and  others,  (names 
unknown);  that  afterwards,  to  wit,  &c,  it  was  determined  by 
the  said  committee  to  form  a  public  company,  for  the  purpose 
of  constructing  the  said  railway,  with  a  capital  of  180,000/., 
to  be  raised  by  nine  thousand  shares  of  20/.  each,  and  that 
thereupon  afterwards,  to  wit,  &c.,  the  said  intended  com- 
pany was  provisionally  and  in  all  respects  duly  registered, 
in  conformity  with  the  requirements  of  the  statute  in  that 
«behalf,  to  wit,  [7  &  8  Vict.  c.  110.]  That  divers  persons, 
to  wit,  St  Pierre  Butler  Hook,  of,  &c,  and  Geoi^  Thomas 
Thompson,  of,  &c.,  were  then  registered  as  the  promoters 
of  the  company,  under  the  name  of,  &c ;  and  the  promoters 
thenceforth  used  the  said  name  of  the  company,  coupled 
with  the  words  "  registered  provisionally."  That  after- 
wards, to  wit,  &c.,  the  promoters  of  the  company  proceeded 
to  form  the  same  under  such  name,  and  with  such  addition 
thereto  as  aforesaid,  and  for  that  purpose  allotted  and  issued 
divers,  to  wit,  eight  thousand  of  the  said  shares.  That 
divers,  to  wit,  one  hundred  of  such  shares  were  allotted  to 
the  defendant,  who  then  became  and  was,  and  remained  a 
shareholder  in,  and  a  member  of  the  company,  and  divers 
others  of  the'said  eight  thousand  shares,  to  wit,  two  hundred 
thereof  were  then  also  allotted  and  issued  to  the  plaintiff, 
upon  receipt  whereof  he  paid  to  the  said  company,  to  wit, 
to  the  defendantjand  the  others  members  of  the  said  com- 
pany, who  then  had  [and  received  fi-om  him,  the  plaintiflF, 
a  large  sum  of  money,  to  wit,  the  said  sum  of  money  in  the 
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declaration  supposed  and  alleged  to  have  been  paid  and 
received  for  the  use  of  the  plaintiff,  by  way  of  deposit  on 
the  said  shares  so  allotted  and  issued  to  him  as  aforesaid, 
and  to  be  duly  and  lawfully  applied  for  the  purposes  of  the 
said  company.  That  the  promoters  of  the  company  after- 
wardsy  to  wit»  on,  &c,  applied  to  Parliament  for  an  act  to 
incorporate  the  company,  but  &iled  in  obtaining  it,  and 
that  the  said  company  never  was  incorporated  by  act  of 
Parliament;  whereupon  the  said  money  so  as  aforesaid  had 
and  received  from  the  plaintiff  became  money  had  and 
received  to  his  use  as  in  the  declaration  mentioned. 

The  plea  then  stated  that  a  petition  had  been  presented 
to  the  Lord  Chancellor,  the  contents  of  which  were  set 
forth,  and  the  prayer  of  which  was,  that  the  company 
might  be  wound  up  under  the  Winding-up  Acts ;  and  after 
stating  the  subsequent  proceedings  in  Chancery  down  to 
the  appointment  of  an  official  manager,  it  allied,  that 
every  step,  matter,  proceeding,  and  thing  required  by  law 
towards  the  winding  up  of  the  sfidd  company,  according  to 
the  statutes  in  that  behalf,  had  been  duly  had  and  taken  ; 
that  the  having  and  receiving  in  the  plea  mentioned  was 
the  having  and  receiving  in  the  declaration  mentioned; 
with  this,  that  the  defendant  never  had  and  received  the 
said  monev  otherwise  than  as  aforesaid,  and  that  the  said 
promise  in  the  declaration  mentioned,  so  far  as  it  related 
to  the  money  therein  alleged  to  have  been  had  and  received 
to  the  plaintiff's  use,  and  to  have  been  found  due  on  an 
account  therein  alleged  to  have  been  stated,  was  a  promise 
implied  by  law  from  the  said  alleged  receipt  of  the  said 
money,  and  from  the  premises,  and  not  otherwise;  that 
the  action  was  brought  against  the  defendant  as  and  beiog 
a  member  of  the  said  company,  and  not  upon  nor  did 
the  same  in  anywise  arise  out  of  the  individual  liability 
of  the  defendant  apart  from  the  said  company :  and  that 
the  said  action  was  substantially  and  in  effect  an  actioQ 
against  the  said  company.  The  plea  concluded  with  an 
averment  that  the  account  in  the  declaration  mentioned 
was  so  stated  as  therein  alleged  of  and  concerning  the  said 
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money  by  the  plaintiff  paid  by  way  of  deposit  as  in  the    ^'  ^-^^  ^• 
plea  aforesaid,  and  so  had  and  received  as  aforesaid,  and  •— '• — 

.  Bearoshaw 

not  otherwise.    Verification.  ©. 

Special  demurrer  and  joinder.  Londbb- 


BOBOUOH. 


J.  Brown  (Chatmellf  Seijt,  with  him),  in  support  of  the 
demurrer.  The  plea  is  bad.  If  the  action  is  brought 
against  the  company,  the  plea  amounts  to  the  general  issue, 
for  the  contract  sued  upon  was  entered  into  by  the  plaintiff, 
not  with  the  defendant  alone,  but  with  himself  also,  as  he 
was  a  member  of  the  company ;  if  it  is  not,  the  Winding* 
up  Act  is  inapplicable.  But  further,  if  the  plea  is  in  con- 
fession and  avoidance,  it  is  bad,  for  not  confessing  that  the 
money  was  had  and  received  by  the  defendant  to  the  plain- 
tiff's use.  It  states  that  the  money  was  had  and  received 
'^  to  be  duly  and  lawfully  applied  for  the  purposes  of  the 
said  company ;"  but  if  so,  it  could  not  be  recovered  in  an 
action  for  money  had  and  received,  as  the  company  would 
have  a  right  to  devote  it  to  the  expenses  of  applying  for  an 
act  of  Parliament  [Jervis,  C.  J. — The  plea  adds:  **  where- 
upon the  said  money  so  as  aforesaid  had  and  received  from 
the  plaintiff  became  money  had  and  received  to  his  (the 
plaintiff's)  use."]  That  is  merely  a  proposition  of  law 
which  does  not  follow  firom  the  premises.  The  plea  pur- 
ports to  be  a  plea  in  bar  under  the  11  &  12  Vict,  c  45, 
8.  50 ;  but  that  section  applies  only  where  the  defendants 
are  sued  qu&  company.  This,  at  the  utmost,  is  but  an 
action  against  an  ^*  individual  contributory  of  the  com- 
pany," and  is  therefore  governed  by  the  62nd  section,  which 
authorizes  the  official  manager,  with  the  leave  of  the  Master, 
to  defend  it  The  58th  section  shews  that  the  act  was  not 
intended  to  prejudice  or  abridge  the  rights  of  the  creditors. 
[He  also  relied  on  sects.  57  and  62  as  explaining  sect  50.] 

fFUles  (ByleSf  Seijt,  and  Bramwell  with  him),  contra. 
The  11  &  12  Vict  c.  45,  s.  50,  enacts,  that  all  actions 
which  might  have  been  brought  by  the  company  shall  be 
brought  by  the  official  manager ;  and  that  all  actions  against 
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the  company  shall  and  lawjfully  may  be  brought  against  the 
official  manager.  The  question  is,  what  is  meant  by  the 
word  "company"  in  that  section.  The  act  applies  not 
only  to  companies  completely  registered,  but  also  to  those 
registered  provisionally  only,  for  the  interpretation  clause 
(sect  3)  defines  "  company"  as  "  any  partnership,  association, 
or  company,  corporate  or  unincorporate,  to  which  this  act 
applies;"  and  the  12  &  13  Vict  c.  108,  s.  1,  after  reciting 
the  11  &  12  Vict  c  45,  enacts,  that  the  recited  act  "shall 
apply  to  all  partnerships,  associations,  and  companies  whereof 
the  partners  or  associates  are  not  less  than  seven  in  num- 
ber, whether  incorporated  or  unincorporated,  and  whether 
formed  or  subsisting  before  or  after  the  passing  of"  either 
act,  "other  than  and  except  railway  companies  incorpo- 
rated by  act  of  Parliament,  to  which  companies  such  act 
shall  not  apply."  The  act,  therefore,  applies  to  all  bodies  of 
persons  who  combine  together  for  the  purpose  of  getting 
up  a  company.  Such  bodies,  when  provisionally  registered, 
may  use  the  name  of  the  company,  and  enter  into  any  con- 
tracts which  are  necessary  for  enabling  them  to  take  the 
preliminary  steps  for  the  formation  of  the  company.  The 
only  creditors  of  such  a  company  are  those  who  have  been 
employed  for  such  preliminary  purposes,  such  as  tradesmen, 
engineers,  attorneys,  &c.,  and  those  persons  who  have 
advanced  the  money  as  intended  shareholders,  and  who 
are  entitled  to  have  it  returned  to  them  if  the  company  be 
not  formed.  K  this  be  so,  then  the  official  assignee  ought 
to  have  been  sued.  That  the  words  "  shall  and  lawfully 
may"  are  imperative  in  such  enactment,  has  been  established 
by  Steward  v.  Greaves  (a),  and  Chapman  v.  MUoain  {b\ 
[^Miaule,  J. — Those  cases  may  have  been  well  decided,  and 
yet  not  govern  the  present  case.  They  were  decisions 
under  the  Banking  Act  (c),  by  which  the  Legislature 
created  a  certain  class  of  companies,  and  gave  them  a 
power  of  suing  and  being  sued  in  a  particular  way ;  and  it 


(a)  10  M.  &  W.  711 J  S.  C. 
2  Dowl.  485,  N.  S. 
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was  held  that  such  companies  must  sue  and  be  sued  in  that 
way,  because  there  is  no  other  mode  of  dealing  with  them. 
Here,  however,  the  companies  were  not  created  by  the  act. 
The  act  found  them  already  in  existence :  and  the  50th 
section  says,  not  that  the  official  manager  must  be  sued  and 
nobody  else,  but  that  actions  "  shall  and  lawfully  may  be 
commenced,"  &c.,  '^against  the  official  manager,"  instead 
of  the  company.]  It  is  impossible  to  give  effect  to  the 
intention  of  the  Legislature  without  negativing  the  right 
to  sue  the  company ;  for  it  was  no  more  intended  that  a 
company  after  a  winding-up  order  should  be  sued,  than  that 
an  action  should  be  brought  against  a  bankrupt  after  the 
appointment  of  assignees.  The  word  ''shall"  alone  makes 
the  enactment  imperative,  and  the  addition  of  ''  lawfully 
may,"  cannot  neutralize  its  effect.  [Maule^  J. — The  73rd 
section  points  out  the  course  to  be  pursued  if  an  action  is 
brought  against  the  company  after  the  appointment  of  an 
official  manager.]  That  section  comes  under  a  distinct 
head  in  the  act  Sects.  50  to  62,  both  inclusive,  relate  to 
'' actions  and  suits  by  and  against  the  company  and  its 
contributories ;"  and  the  division  of  the  act  in  which  the 
73rd  section  occurs  relates  to  the  "  proof  of  debts,  &c." 
The  object  of  the  latter  section  is  merely  to  stay  proceed- 
ings until  proof,  whether  the  action  be  brought  against  the 
company  or  the  official  manager,  and  in  whatever  stage 
the  action  may  be ;  McGregor  v.  Keily  {a\  Whether  the 
action  has  been  properly  commenced  or  not,  it  may  be 
stayed  under  the  73rd  section  ;  but  if  it  has  been  improperly 
commenced,  it  may  be  met  by  a  plea  in  bar  under  the  50th. 
If,  then,  the  50th  section  gives  a  defence  in  bar  to  a 
number  of  persons,  an  action  which  is  brought  against  one 
of  the  number  may  be  met  by  a  plea  in  bar,  and  not  by  a 
plea  in  abatement  only ;  Stackioood  v.  Dunn  (b).  [Pitch^ 
ford  V.  Davis  (c) ;   Walstah  v.   Spottiswoode  (d) ;  Ex  parte 
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Barber  (a) ;  Hutton  v.  Ufffill  (b) ;  Narris  v.  Catik  (c) ;  Ex 
parte  WaUtdb  {d) ;  Ex  parte  Maudslay  and  Field  {e)  ;  and 
UpJUVs  case  (f),  were  also  cited   ia  the  course  of  the 
argument] 

It  is  said  that  the  plea  does  not  confess:  but  it 
does  not  either  expressly  or  impliedly  deny  that  the 
money  was  had  and  received  to  the  plaintiflTs  use;  and 
the  words  "  whereupon  the  said  money  so  as  aforesaid  had 
and  received  from  the  plaintiff  became  money  had  and 
received  to  his  use,  as  in  the  declaration  mentioned,"  com- 
prise a  suflBcient  confession.  [Maule,  J. — ^The  plea  seems 
to  amount  to  this :  the  defendant  says  that  he  and  othen 
announced  that  they  were  about  to  form  a  company,  and 
said  to  the  plaintiff,  '^  give  us  some  money  to  be  applied 
for  the  purpose  of  forming  the  company;**  and  that,  in 
spite  of  their  endeavours,  they  failed  to  form  it  That  is 
not  a  plea  in  confession  and  avoidance ;  it  amounts  merely 
to  saying,  we  have  kept  the  money,  and  intend  keeping  it, 
for  we  have  a  right  to  do  so.  If  the  fact  be  that  the  plain- 
tiff paid  his  money  to  the  defendant  and  others  for  the 
purpose  of  promoting  the  formation  of  a  company,  he  could 
not  recover  it  back.  WiUiamSj  J.— The  plea  is  not  so  much 
a  plea  in  confession  and  avoidance,  as  one  like  the  plea  of 
no  signed  bill  delivered  in  an  action  by  an  attorney.]  The 
rule  requiring  confession  is  one  of  logic  and  pleading  only; 
and  if  the  Legislature  has  given  a  defence  which  conflicts 
with  it,  it  must  be  disregarded.  The  pleas  in  Steward  v. 
Greaves  (^),  and  Chapman  v.  MUvain  (A),  were  not  good 
pleas  in  confession  and  avoidance,  and  yet  they  were  held 
valid.      [Harmer  v.    Steele  {%) ;    Rogers  v,    Ctutance  (A)  ; 


(a)  1  McN.  &  Gord.  176. 

(6)  2  H.  L.  Ca.  674. 

(c)  2  H.  L.  Ca.  647. 

(<0  Coram,  Eo^e,  V.  C,  Mich. 
Term,  1850,  cited  from  20  Law 
Joum.,  Ch.  68. 

(e)  17  Sim.  157. 


(/)  I  Sim.  395,  N.  S. 

{g)  10  M.  &  W.  711 ;  S.  0. 
2  Dowl.  485,  N.  8. 

(A)  6  £xch.  61 ;  S.  C.  1  L.  M. 
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Cooper  V.  Langdon  {a) ;  Braham  v.  Watkins  (i) ;  Gould  v.    ^\^\\  ^' 
Lasbury  (c),  and  Margetts  v.  Bays  {d)y  were  cited.] 


J.  Brown,  in  reply. 

Jervis,  C.  J. — I  am  of  opinion  that  the  plea  is  no  answer 
to  the  action,  and  that  the  plaintiff  is  entitled  to  judgment 
I  entertained  considerable  doubt  during  the  argument, 
arising  from  the  wording  of  the  50th  section,  and  from  the 
various  decisions  in  the  Court  of  Chancery  upon  the  con- 
struction of  the  act.  But  upon  looking  carefully  into  the 
statute,  and  endeavouring  to  give  a  reasonable  and  pro- 
bable construction  to  each  of  its  sections,  I  think  it  is  plain 
that  sect  50  is  not  capable  of  the  construction  which  Mr. 
fFilks  sought  to  put  upon  it,  and,  consequently,  that  this 
is  not  an  action  against  a  company  which  should  have  been 
brought  against  the  official  manager. 

The  object  of  the  act,  as  stated  by  my  Brother  Maule 
during  the  argument  (e),  is  to  enable  the  members  of  a 
company  to  relieve  themselves  by  winding  up  their  affairs 
and  compelling  refiractory  shareholders  to  contribute  to  the 
discharge  of  their  liabilities;  but  it  was  carefully  provided 
that  the  act  should  not  affect  the  rights  of  the  various 
creditors  of  the  company.  It  is  not  necessary  to  consider 
what  was  the  original  intention  of  the  Legislature.  It  has 
been  decided  by^  the  Courts  of  equity,  that  every  person  is 
a  contributory  who  has  taken  an  active  part  in  the  forma- 
tion of  a  company,  and  was  an  allottee  of  shares ;  and  it  is 
true  that  a  contributory  is  a  member  of  the  company,  and 
that  an  action  against  a  member  b  in  one  sense  an  action 
against  the  company.  But  it  does  not  necessarily  follow 
that  an  action  against  a  member  is  an  action  against  the 
company  within  the  meaning  of  the  50th  section.     We 
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must  give  such  a  meaning  to  the  word  '*  company"  in  the 
50th  section  as  will  leave  some  eflPect  to  the  62nd.     The 
act  contemplates  two  species  of  actions :  one  against  the 
company  in  respect  of  debts,  for  which  all  the  members  of 
the  company  are  liable, — ^and  that  must  be  brought  against 
the  official  manager :  the  other  against  one  or  more  mem- 
bers sued,  not  as  the  company,  but  in  their  individual 
capacity, — and  in  that  case  the  official  manager  may  defend 
the  action  either  in   his  own   name  or  in   theirs,   if  so 
directed;  for   the  62nd  section   provides,  that  where  ao 
action  is  brought  against  any  individual  contributory,  the 
official  manager  may,  with  the  leave  of  the  Master,  defend 
it  either  by  his  official  style  and  designation,  or  in  the  name 
of  the  original  defendant.     It  is  said  that  as  a  contributory 
is  a  member  of  the  company,  an  action  against  a  con- 
tributory is  an  action  against  the  company  within  the  50th 
section.    If  so,  no  effect  is  given  to  the  62nd  section.     But 
we  do  give  effect  to  it,  if  we  hold  that  the  50th  section 
applies  only   to   actions   brought  against  a  company  eo 
nomine:    and  that  construction  is  much  fortified  by  the 
words  ^^or  any  person  duly  authorized  to  be  sued"  *^on 
behalf  of  the  same,"  which  occur  in  the  same  section.     No 
injustice  arises  from  this  view.     If  the  company  is  sued  in 
the  name  of  the  official  manager,  each  contributory  is  liable. 
If  the  action  is  against  a  contributory,  the  defendant  alone 
whether  the  official  manager  defends  or  not,  is  liable.     But 
in  suing  the  company,  the  plaintiff  may  have  his  debt  paid 
out  of  the  goods  of  the  company  as  well  as  by  the  individual 
members. 

It  seems,  therefore,  a  reasonable  construction  of  the 
statute  to  hold  that  sect.  50  applies  to  actions  against  a 
company  qua  company,  and  the  62nd,  to  actions  in  which 
some  or  all  the  contributories  are  sued  by  their  individual 
names.  The  plea,  then,  is  no  answer  to  the  action,  and 
judgment  must  be  for  the  plaintiff. 


Maulb,  J. — I  also  think  that  the  plea  &ils  to  bring  the 
case  within  the  50th  section,  as  it  does  not  shew  that  the 
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action  is  against  the  company.  IJagree  in  the  decisions 
which  have  established  that  a  company  consisting  of  a 
number  of  Jpersons,  not  completely  registered,  who  are 
popularly  called  the  projectors  or  promoters  of  a  scheme, 
may  be  and^are,  within  this  act  of  Parliament,  a  company. 
But  it  does  not  by{any  means  follow  that  this  action,  which 
is  brought  against  an  individual  in  his  own  name,  is  an 
action  against  the  company  within  the  50th  section.  I 
think  that  the  strict  and  proper  construction  of  the  act, 
looking  at  the  general  scope  of  its  provisions,  as  well  as  to 
justice  and  convenience,  leadj  to  the  conclusion  that  this 
is  not  an  action  against  the  company  within  the  meaning 
of  that  section. 

The  simplest  and  most  obvious  sense  of  an  action  brought 
against  a  company,  is  an  action  in  which  the  defendants 
are  described  as  a  company  upon  the  record.  The  section 
mentions  another  alternative,  viz.,  an  action  against  ^^any 
person  duly  authorized  to  be  sued  as  the  nominal  defendant 
on  behalf  of  the  company.  That  is  a  provision  relating 
to  the  name  under  which  the  company  is  sued;  and 
whether  it  be  applicable  or  not  in  any  particular  case,  must 
be  determined  upon  what  appears  on  the  record.  That 
provision  seems  to  be  a  reason  for  considering  that  the 
50th  section  applies  only  to  an  action  brought  against  a 
company  either  in  its  own  name,  or  in  the  name  of  any 
person  described  on  the  record  as  sued  as  a  nominal  de- 
fendant in  its  behalf.  Mr.  Willes^  construction  would 
introduce  into  the  section  another  class  of  actions,  viz., 
actions  against  persons  who,  though  not  authorized  to  be 
sued  for  the  company,  are  liable  for  its  debts. 

The  62nd  section  throws  great  light  on  this  subject  It 
does  not  furnish  a  defendant  with  a  mode  of  barring  an  • 
action  which  is  brought  against  him  as  an  individual  con- 
tributory, but  merely  provides,  that  such  an  action  may  be 
defended  by  the  official  manager.  If  the  defendant  in  an 
action  in  which  he  was  not  described  as  representing  a 
compaAy,  was  entitled  to  plead  in  bar  such  a  plea  as  this,  a 
very  difficult  task  would  be  thrown  upon  the  jury,  who 
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would  be  compelled  to  inquire  whether  he  was  entitled  to 
represent  the  company.  This  would  be  a  most  expensive 
inquiry,  and  would  be  quite  collateral;  for  even  if  the 
result  was  against  the  plaintiff,  he  would  still  have  his 
cause  of  action  remaining ;  he  would  be  entitled  to  sue  the 
oflScial  manager,  and,  upon  getting  judgment  against  him, 
to  have  execution  against  the  defendant  It  would  be 
most  inconvenient  to  incumber  the  plaintiff  with  a  mass  of 
evidence  to  support  a  collateral  issue  in  addition  to  what 
is  necessary  to  prove  his  case.  But  this  we  avoid  by  our 
constniction.  The  proper  tribunal  to  decide  such  a  ques- 
tion is  the  Master,  who  will  inquire  whether  the  case  is 
one  fit  to  be  defended  by  the  official  manager.  That 
seems  to  be  a  convenient,  adequate,  and  fit  mode  of  pro- 
ceeding in  an  action  brought  against  an  individual  con- 
tributory. 

The  scope  and  spirit  of  the  act  is  this :  that  persons  who 
are  minded  to  have  the  afiairs  of  the  company  with  which 
they  are  connected  wound  up,  shall  have  power  to  do  so: 
but  that  persons  who  have  claims  against  the  company  are 
not  in  any  degree  to  be  barred  in  respect  of  their  claims, 
but  are  to  be  at  liberty  to  maintain  the  same  actions,  obtain 
the  same  judgments,  and  issue  the  same  executions,  and 
are  to  be,  in  short,  as  well  off  in  all  respects ;— except 
in  certain  formal,  unsubstantial,  and  immaterial  respects, 
which,  without  prejudicing  the  rights  of  plaintiffs,  may  be 
useful  in  fiirthering  those  objects  of  the  defendants  which 
the  Legislature  desired  to  fiirther.  This  is,  in  fact,  em- 
bodied in  the  58th  section,  which  enacts  that,  except  where 
expressly  provided  by  the  act,  nothing  contained  in  the 
act,  nor  in  any  petition  or  order  for  winding  up,  '*  shall 
extend  or  enlarge,  diminish,  prejudice,  or  in  anywise  alter 
or  affect  the  rights  or  remedies  of  creditors,"  &c  And  it 
is  to  be  observed,  that  wherever  a  right  is  expressly  taken 
away  by  the  act,  an  equivalent  is  always  given.  Where, 
for  example,  it  is  enacted  that  the  official  manager  is  to  be 
sued,  it  is  also  provided  that  the  plaintiff  shall  be  in  eyeiy 
respect  as  well  off  as  he  would  have  been  if  he  had  sued 
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the  company  before  the  act  (a).  If,  however,  we  were  to 
hold  that  an  action  like  this  could  not  be  brought  against 
an  individual,  but  must  be  brought  against  the  official 
manager,  we  should  take  away  a  substantial  right  from  the 
plaintiff.  The  plaintiff  might,  independently  of  this  act, 
have  sued  in  this  action  for  goods  supplied  to  the  defendant 
as  a  member  of  a  company,  and  also  for  goods  supplied  to 
him  in  his  individual  capacity.  If  the  defendant  resisted 
both  demands,  and  the  plaintiff  recovered  upon  one,  the 
latter  would  have  had  the  advantage  of  trying  his  right  to 
that  upon  which  he  failed,  at  the  expense  of  the  defendant : 
but  if  we  were  to  hold  that  sect  50  applies  to  actions  in 
which  the  defendants  are  not  called  a  company  upon  the 
record,  we  should  deprive  the  plaintiff  of  that  advantage. 
He  would  be  compelled  to  bring  separate  actions  for  his 
two  claims,  and  that  would  impose  much  expense  and 
inconvenience  upon  him.  It  is  impossible  to  believe  that 
ever  intended  such  a  result 

Our  construction  is  certainly  the  most  literal;  and  I 
think  it  is  the  most  convenient  Great  inconvenience 
would  follow  from  a  different  one:  and  that  alone  is  a 
weighty  argument 

These  considerations  lead  me  to  the  same  conclusion  as 
my  Lord,  that  this  plea  is  no  answer  to  the  action. 


1851. 
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Lord 
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Williams,  J.  and  Talfoubd,  J.  concurred. 

ffilles  prayed  leave  to  withdraw  the  pleas,  and  to  plead 
the  general  issue  to  the  whole  declaration  in  lieu  thereof. 


Per  Cubiam. — As  the  point  raised  is  new  and  difficult, 
and  as  the  case  vnll  be  tried  upon  the  merits  under  non 
assumpsit,  the  defendant  may  withdraw  the  pleas  and  plead 
the  general  issue  in  a  week,  undertaking  not  to  raise  the 
question  just  decided ;  othervnse 

Judgment  for  the  Plaintiff. 
(a)  Sect.  57. 
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[In  the  Common  Pleas. 


Coram  Jervis^   C.  J.,  WilUams^  J.,  and  Talfourdy  Jl] 

A  replication  ASSUMPSIT.     Two  couDts  were  upon  promissory  notes 

Mtoffsuted  for  2&h  each,  made  bj  the  plaintiff  to  the  defendant,  and 

^n^Tbe.  payable   three  and    six  months   after  date   respectively, 

came  indebted  There  was  also  a  count  for  5002..  for  money  lent,  money 

to  defendant,  .  .  \  j         -»  j 

the  latter,  paid,  money  had  and  received,  interest,  and  upon  an 
lonef  in^"a      account  Stated. 

certain  prison  ^^^      g^^  ^^ 

oionr  Lady 

the  Queen,  to  Replication.  That  after  the  plaintiff  became  indebted 
Qoeen'sPriflon,  to  defendant  as  in  the  plea  alleged,  and  before  the  com- 
at^endtof J.  nicncement  of  the  suit,  to  wit,  &c.,  the  defendant  then 
P.,"  did  "duly  bciuff  a  prisoner  in  actual  custody  within   the  walls  of 

and  according  .  .  -  ^ 

to  the  direc.  a  certain  prison  of  our  Lady  the  Queen,  to  wit,  the  Queen's 

Tirions  of  "^  the  Pnson,  upon  process  at  the  suit  of  one  John  Pook,  for  the 

c.1[io^D*l  recovery  of  a  certain  debt  due  from  the  defendant  to  J.  P., 

by  petition  to  did,  Within  fourteen  days  next  after  the  commencement  of 

the  Insolvent 

Debtors'  Court  the  said  actual  custody  of  the  defendant,  to  wit,  &c,  duly 
l^m  custofy;  ^°^  according  to  the  directions  and  provisions  of  a  certain 
titirn'defS^  Statute  (I  &  2  Vict  c  110),  apply  by  petition  in  a  sum- 
ant  suted  that  mary  way,  to  the  Court  for  the  relief  of  insolvent  debtors, 

he  was  willing 

that  his  estate 

and  effects  should  be  vested  in  the  provisional  assignee,  which  petition  was  forthwith  filed. 

The  replication  then  alleged  that  a  vesting  order  was  made,  by  virtue  of  which  the  cause  of 

set  off  was  vested  in  the  official  assignee. 

Heldt  upon  special  demurrer, 

1.  That  it  sufficiently  appeared  that  the  defendant  had  been  imprisoned  in  England;  the 
Court  taking  judicial  notice  that  the  Queen's  prison,  being  the  prison  of  the  Court,  was  id 
England. 


2.  That  it  was  unnecessary  to  set  forth  the  contents  of  the  petition ;  the  averment  that  the 
"duly  and  according  to  the  directions  and  provisions  of** 
petition  sufficing  to  shew  that  Uie  Insolvent  Debtors*  Court  had  jurisdiction  ;  and 


defendant  "duly  and  according  to  the  directions  and  provisions  of**  the  statute,  applied  by 


3.  That  it  was  unnecessary  to  describe  more  particularly  the  process  under  which  the 
defendant  had  been  imprisoned. 

Semble,  that  the  provisions  in  the  35th  section  of  the  1  &  2  Vict.  c.  1 10,  respecting  tlie 
statements  to  be  contained  in  the  petition,  are  directory  only. 
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ill  the  said  act  mentioned,  for  his  discharge  from  such     X^  A^*  <r  P* 

custody  as  aforesud,  according  to  the  provisions  of  the  said — 

act ;  in  which  petition  the  defendant  stated,  that  he  was  v. 

willing  that  all  his  reid  and  personal  estate  and  effects         atlby. 
should  be  vested  in  the  provisional  assignee  for  the  time 
being  of  the  estate  and  effects  of  insolvent  debtors  in 
England,  according  to  the  provisions  of  the  said  act,  and 
prayed  to  be  discharged  from  custody,  and  to  have  friture 
liberty  of  his  person  against  the  demands  for  which  the 
defendant  was  then  in  custody,  and  against  the  demands  of 
all  other  persons  who  should  be  or  claim  to  be  creditors  of 
the  defendant  at  the  time  of  the  presenting  of  the  sidd 
petition ;  which  said  petition  was  then  duly  subscribed  by 
the  defendant,  and  was  forthwith,  to  wit,  &c.,  filed  of 
record  in  the  said  Court  pursuant  to  the  directions  in  the 
said  statute  contained.     The  replication  then  stated  that 
upon  the  filing  of  the  petition,  the  Court,  '*  in  pursuance  and 
according  to  the  said  statute,"  made  a  vesting  order,  which 
was  duly  entered  of  record  in  the  said  Court  as  directed  by 
the  statute,  and  still  remained  in  full  force.     By  virtue  of 
which  order  the  aaid  debt  and  causes  of  set-off  in  the  plea 
mentioned  became    and   were  vested  in  the  provisional 
assignee.     Verification. 

Special  demurrer  and  joinder. 

J.  Brown^  in  support  of  the  demurrer.  First,  the  repli" 
cation  does  not  state  that  the  defendant  was  in  actual 
custody  within  the  waUs  of  some  prison  in  Ilngland.  The 
averment  that  he  was  ^*  in  a  certain  prison  of  our  Lady  the 
Queen,  to  wit,  the  Queen*s  Prison,"  is  true,  if  he  was  in 
any  prison  in  Scotland  or  Ireland,  or  in  the  colonies,  but 
such  an  imprisonment  would  not  give  the  Insolvent  Deb^ 
tors'  Court  jurisdiction  to  make  the  order  pleaded. 
[Jervisy  C.  J. — We  know  that  the  Queen's  Prison  is  in 
England;  it  is  the  prison  of  this  Court]  The  material 
aUegation  is,  that  the  defendant  was  in  custody  '^  in  a  certain 
prison :"  the  averment  that  he  was  in  the  Queen's  Prison 
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being  laid  under  a  videlicet,  is  not  materiaL  [^WiSiamiy  J. — 
If  material,  it  must  be  proved  notwithstanding  the  ▼idelicet'] 
Secondly,  the  replication  does  not  shew  that  the  petition 
contained  all  the  statements  which  the  35th  section  of  the 
1  &  2  Vict  c.  110,  requires  to  be  introduced  into  it 
lliat  section  enacts,  that  the  petition  shall  state  the  time 
and  place  of  the  prisoner's  6rst  arrest,  the  time  of  bis  com- 
mitment, the  names  of  his  detaining  creditors,  the  amount 
of  the  debts  for  which  he.  is  detained,  and  the  fact  of 
his  having  given  the  gaoler  notice  of  his  intention  to  peti- 
tion :  it  also  requires  that  the  prisoner  shall  state  in  his 
petition  his  willingness  to  have  his  real  and  personal 
property  vested  in  the  provisional  assignee*  The  replica- 
tion avers  that  the  petition  contained  the  last  allegation ; 
but  it  omits  to  all^^  that  it  contained  a  statement  <^any 
of  the  other  foots :  and  as  the  37th  section  only  authorises 
the  Court  to  make  a  vesting  order  upon  the  filing  of  ^sudi 
petition,"  the  replication  jGeoIs  to  shew  that  the  Insolvent 
Debtors'  Court  had  jurisdiction.  That  jurisdiction  must 
be  shewn  upon  the  &ce  of  an  order  made  in  exercise  of  a 
statutory  power,  is  well  established*  Thus,  in  Christie  v. 
Unwin  (a),  an  order  of  the  Lord  Chancelbr  fw  substituting 
a  debt  in  lieu  of  the  petitioning  creditor's,  under  the 
6  Geo.  4,  c  16,  s.  18,  was  held  bad,  for  not  shewing  that 
the  creditor  applying  to  have  bis  debt  substituted  had 
proved  a  sufficient  debt  before  he  made  the  appUcation. 
And  the  same  principle  was  established  in  Peacock  v.  Bdl{h\ 
and  recognised  in  Gossett  v.  Howard  {c).  The  allega- 
tion, that  the  defendant  petitioned  '^duly  aiui  accord- 
ing to  the  provisions  and  directions"  of  the  statute,  does 
not  cure  the  defect ;  for  the  replication  proceeds  to  state 
what  it  contained,  and  that  statement  shews  that  many 
requisites  were  not  mentioned.  But  independently  of 
the  argument  which  arises  fix>m  this  partial  statement,  the 


(a)  11  A.  &  £.  373;  S.  C.  3  P.  &  D.  204. 
{b)  1  Wms.  Sannd.  73,  74  d»  6th  ed. 


(c)  10  Q.  B.  411 
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word%  **  duly,  and  according  to  the  provisions,'*  &c.,  of  the  ^  Af.  jr  P. 
statute,  do  not  amount  to  an  averment  that  it  contained  all 
that  it  was  necessary  to  allege ;  Everard  v.  Pateraan  (a); 
fyHHams  v.  Oermaine  (*).  [Jervis,  C.  J. — The  act  says  in 
substance  that  a  prisoner  may  petition :  his  doing  so  b  the 
foundation  of  the  Court's  jurisdiction.  It  is  true,  the  act 
goes  on  to  provide  that  the  petition  shall  contain  certain 
statements ;  but  it  is  the  presentation  of  the  petition,  not  its 
contents,  that  gives  jurisdiction.]  It  must  be  the  presenta* 
tion  of  such  a  petition  as  the  act  requires.  If  a  petition 
were  presented  with  no  other  statement  than  that  men- 
tioned in  the  plea,  viz.,  the  petitioner's  willingness  to  have 
a  vesting  order  made,  it  would  be  the  duty  of  the  Insolvent 
Debtors'  Court  to  decline  to  make  any  order  until  the 
petition  was  amended,  since  its  jurisdiction  arises  only  upon 
the  presentation  of  '*  such  "  petition  (sect  37). 

Thirdly,  the  replication  does  not  shew  with  sufficient  par- 
ticularity the  nature  of  the  process  under  which  the  de- 
fendant was  detained.  [Jervis,  C.  J. — The  statement  that 
he  was  in  custody  upon  process  is  particular  enough]. 

T.  Janes,  contra,  was  directed  to  confine  himself  to  the 
second  point.  The  facts  stated  in  the  replication  lie  more 
in  the  knowledge  of  the  defendant  than  of  the  plaintiff; 
and  less  particularity,  therefore,  is  required  fix>m  the  latter; 
Stephenon  Heading,  p.  397, 4th  ed.  Further,  the  replication 
not  only  states  that  the  defendant  petitioned  <^  duly  and  ac- 
cording to  the  provisions,"  &c.,  of  the  statute ;  but  also  that 
the  petition  was  filed  of  record,  and  that  the  Court,  '<  in  pur- 
suance and  according  to  the  said  statute,"  made  the  order: 
and  the  latter  averment,  coupled  with  the  former,  shews  suf- 
ficiently that  the  Court,  which  is  a  Court  of  record,  had  juris- 
diction. But  the  enactment  respecting  the  contents  of  the 
petition  is  merely  directory.   It  would  be  absurd  to  suppose 

(a)  6  Taunt.  646 ;  S.  C.  2  Marsh.  304. 
(6)  7  B.  &  C.  468. 
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that  it  was  intended  that  the  jurisdiction  should  be  ousted 
if  any  detail,  however  trifling,  were  omitted.  In  Tucker  t. 
WAster  (a),  an  objection  to  a  plea  of  discharge  under  this 
act  that  it  did  not  negative  the  dismissal  of  the  petition,  was 
overruled.  In  Nicol  v.  OrgiU  {b),  the  plea  stated  that  the 
plaintiff,  being  a  prisoner,  **  did  duly  and  aooordiDg  to  the 
directions  and  provisions  of  the  statute,**  petition  the  In- 
solvent Debtors'  Court  for  his  discharge,  which  petition 
contained  all  such  matters  and  things  as  were  required  by 
the  act,  and  was  filed  in  Court  **  pursuant  to  the  ^Urections 
of  the  act  f  and  that,  after  the  filing  the  Court  made  a 
vesting  order.  It  was  objected  that  the  contents  of  the 
petition  should  have  been  stated  in  the  plea,  in  order  to 
shew  that  the  Court  had  jurisdiction;  and  also  that  the 
plea  ought  to  have  alleged  that  the  petition  had  been  filed 
**  forthwith."  In  reference  to  the  latter  point,  jPolfeMMi,  J. 
observed:  <*It"  (the  plea)  *^ states  that  the  petition  was 
filed  <  pursuant  to  the  directions  in  the  said  act  contained ;' 
the  clause  in  sect  35,  which  contains  those  directions^  is 
directory  only."  If  that  view  be  correct,  all  statement  of 
the  contents  of  the  petition  is  superfluous.  [Sayer  ▼. 
Dufaur  (c)  was  also  cited]. 


J.  Brawuj  in  reply,  referred  to  Buchanan  v.  Kinning{d). 


Jervis,  C.  J. — I  think  the  replication  is  sufiSdent  The 
first  and  third  points  were  disposed  of  during  the  aigo- 
ment ;  and  as  to  the  second,  I  apprehend  that  the  decision 
of  Nicol  V.  OrgiU  is  an  authority  in  &vour  of  the  plaintiff. 
The  same  objection  was  taken  there  as  here ;  and  althou^ 
the  observation  of  my  Brother  Patteson  was  not  directed 
to  it,  but  to  another  point,  it  is  equally  applicable  to  the 
present  objection.  There,  the  plea  was  objected  to  on  the 
same  ground  as  thb  replication  is  now  objected  to^  vix.,  that 


(a)  10  M.  $t  W.  371 1  S.  C. 
1  Dowl.  960,  N.  S. 

(b)  12  Jar.  34. 


(e)  6D.  &  L.  313;   S.  C  11 
Q.  B.  325. 
((0  ^M€,  p.  626. 
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it  did  not  set  out  all  the  requisites  which  were  necessary  to     -^  ^-  9f  ^• 

found  the  jurisdiction.    But  the  pleader  had  taken  upon  -— — 

W1CKBN8 
himself  to  say  that  the  petition  contained  enough  to  make  v. 

the  order  good;  and  the  plea  was  held  valid.  If  so,  then  it  o^'^^k^- 
sufficiently  appears  in  this  case  also  that  the  Court  had  juris- 
diction to  make  the  vesting'order,  for  the  allegation  is  in 
substance  the  same.  It  is  sufficient^to  state  that  the  petition 
was  in  compliancejwith  the  provisions  of  the  act  of  Par- 
liament 

Williams,  J. — I  am'of  the  same  opinion.  Considering 
the  nature  of  this  averment,  I  think  the  rules  of  pleading 
are  satisfied  in  this  replication  by  the  allegation  that  the 
defendant  ''duly  and  according  to  the  directions  and  pro- 
visions of  the  statute  applied  by  petition."  Being  of  that 
opinion/ it  is  unnecessary  to  decide  whether  or  not  it  is  a 
condition  precedent  to  the  jurisdiction  of  the  Insolvent 
Debtors'^  Court]|  that  the  petition  should  contain  all  the 
statements  [mentioned  in  the  act  It  would  be  very  incon- 
venient to  lay^down  such  a  rule.  Its  consequence  would 
be,  thatj  if  the  petitioner  neglected  to  state  the  amount  of 
the  debt  of  any  one  of  his  creditors,  the  proceedings  of  the 
Court  would  be  wholly  without  jurisdiction.  I  should  be 
very  slow  to  adopt  such  a  view. 

Talfoukd,  J.,  concurred. 

Judgment  for  the  Plaintiff. 
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November  15.  DoB   dcODU    SiR   W.    M.   MiLNRB,   Bart,   V.    RoB. 

[Bail  Court     Coram  Erh^  J.] 

The  11  Geo.  4  x^«  HALL  moved  for  jadgment  against  the  casual  ejector, 
c  70,1.36,'     in  an  ejectment  bj  a  landlord  under  the  11  Geo.  4  & 
^^y      1  Wm.  4,  a  70,  s.  36. 
right  of  entry        This  was  a  country  ejectment    The  tenancy  expired  on 

accrues  during  ¥     f  •r        » 

or  immediately  the  1st  of  November  in  the  present  year,  and  the  day  of 
^termT^  demise  in  the  declaration  was  laid  on  the  4th.  The  decla- 
«nd  not  where  mtion  and  notice  of  ejectment  were  served  on  the  6th,  in 

■a  assixei  has  "^ 

intervened  the  present  Term,  and  bore  date  the  same  day ;  and  the 
iHoable  term  notice  required  the  tenant  to  appear  and  plead  within  ten 
of  eiSy."*^*    days  from  the  service  thereof. 

B.  HalL  It  b  doubtful  whether  the  statute  applies  to  a 
case  like  the  present.  The  36th  sectioA, — afier  recitii^ 
that  ^'  landbrdfi^  to  whom  a  right  of  entry  into  or  upon  any 
land^,"  &c.  ^'  may  accrue  during  or  immediately  after 
Hilary  and  Trinity  Terms  jrespectively,  are  at  present 
unable  to  prosecute  ejectments  against  their  tenants,  so  ss 
to  try  the  same  at  the  assizes  immediately  ensuing,  whereby 
much  djlay  b  occasioned  in  the  recovery  of  the  possesion 
of  lands,"  &c., — ^enacts,  '*  that  in  all  actions  of  ejectment 
hereafter  to  be  brought  in  any  of  his  Majesty's  Courts  at 
Westminster,  by  any  landlord  against  hb  tenant,"  &&, 
"  for  the  recovery  of  any  lands,"  &c.  "  where  the  tenancy 
shall  expire,  or  the  right  of  entry  into  or  upon  such 
lands,"  &C.  ^^  shall  accrue  to  such  landlord,  in  or  after 
Hilary  or  Trinity  Terms  respectively,  it  shall  be  lawfiil 
for  the  lessor  of  the  plaintiff  in  any  such  action,  at 
any  timewithin  ten  days  after  such  tenancy  shall  expire 
or  right  of  entry  accrue  as  aforesaid,  to  serve  a  declaration 
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in  ejectment  entitled  of  the  day  next  after  the  day  of  the     ^\^\^ ^' 
demise  in  such  declaration,  whether  the  same  shall  be  in 


Doe  dem. 

Term  or  Vacation,  with  a  notice  thereunto  subscribed,  Milnrr 
requiring  the  tenant"  '^  in  possession  to  appear  and  plead  rob. 
thereto  within  ten  days  in  the  Court  in  which  such 
action  may  be  brought ;  and  proceedings  shall  be  had  on 
such  declaration"  ''as  if  such  declaration  had  been  duly 
served  before  the  preceding  Term ;  provided  always,  that 
no  judgment  shall  be  signed  against  the  casual  ejector  until 
default  of  appearance  and  plea  within  such  ten  days,"  &c 
If  the  preamble  is  held  to  control  the  enacting  part  of  the 
section,  the  present  application  cannot  be  sustained ;  but 
it  is  submitted,  that  such  is  not  the  proper  construc- 
tion of  the  act  The  language  of  the  enacting  part  is 
clear  and  explicit,  and  says  nothing  about  the  plaintiff 
being  in  time  to  try  at  the  next  assizes.  Nor  can  any 
injustice  fellow  from  this  construction,  for  if  the  tenant 
does  appear  within  the  ten  days  and  plead,  the  cause 
must  stand  over  till  the  next  assizes ;  and  if  he  does 
no^  there  is  no  reason  why  he  should  have  the  whole 
Term  before  judgment  can  be  obtained  against  him.  The 
practice,  it  is  true,  has  been  to  consider  the  statute  as 
applying  only  to  cases  in  which  the  right  of  entry  accrues 
**  during  or  immediately  after  Hilary  and  Trinity  Terms 
respectively ;"  but  the  enacting  part  of  a  statute  is  not 
controlled  by  the  preamble,  where  the  language  of  the 
former  is  distinct  and  clear. 

Eblb,  J. — The  case  is  clearly  not  within  the  mischief  of 
the.  preamble;  but  if  there  was  nothing  in  the  enacting 
part  to  shew  that  the  Legislature  meant  to  limit  the 
application  of  it,  I  think  it  might  be  read  independenUy  of 
the  preamble.  The  enacting  part,  however,  goes  on  to  say, 
after  the  portion  which  has  already  been  cited,  ''  that  at 
least  six  clear  days'  notice  of  trial  shall  be  given  to  the 
defendant  before  the  commission  day  of  the  assizes  at 
which  such  ejectment  is  intended  to  be  tried."    This,  I 
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think,  clearly  shews  that  it  refers  only  to  cases  where  the 
right  of  entry  accrues  during  or  immediately  after  an  issu- 
able Term.     There  will,  therefore,  be  no  rule. 

Rule  refused. 


November  17. 


Ex  parte  Williams. 


[Bail  Court     Coram  Erie,  J.] 
Tbe  u  &  13     H  UDDLE8T0N  moved  for  a  certiorari  to  brine  up  a 

Vict  c  43  or 

1.  2/authoriiet  conviction,  by  justices  in  pet^  sessions,  of  one  Williams  tx 
ceedex  m^  ^^  assault,  in  order  that  the  same  might  be  quashed, 
where  it  is  The  foUowimr  iacts  appeared  on  the  affidavits.     On  the 

proTed  on  oath  .  , 

before  them  1st  of  April,  about  nine  o'clock  in  the  morning,  a  police 
moDshas'beoi  officer  called  at  the  house  of  Williams,  who  was  a  mining 
served  upon  collier,  while  he  was  absent  at  his  w(xrk,  with  a  sum- 
mons requiring  him  to  appear  at  eleven  o'clock  on  the 
following  morning  before  the  justices  in  petty  sessions  at  a 
place  about  eight  miles  off,  to  answer  a  charge  of  assault  on 
A  summons    Que  Thomas  Jones.     The  police  officer  saw  the  defendant's 

to  answer  a  * 

charge  of         wife,  who  told  him  that  her  husband  was  gone  to  his  work, 

till  late  at  night  The  officer 
summons.  The  defendant  did  not 
return  home  till  eleven  at  night,  and  next  day  was 
unable,  as  be  stated,  to  attend  the  petty  sessions,  <<asbe 
had  no  time  to  put  another  person  in  his  work  or  to  ge^  his 
witnesses,  and  if  he  left  his  work  without  a  representa- 
tive, he  was  liable  to  be  sent  to  prison."    The  next  meeting 


the  defendant 
"  a  reasonable 
time'*  before 
the  time  ap. 
pointed  for 
hearing. 


assault  was  ,  , , 

served  upon       And   wouid  not  return 
d.e^d.fend«.f.  jj^wever    left    the 

house  at  nine 
o'clock  in  the 
morning,  to 
appear  the 
next  day  at 
eleven  o'clock 
at  a  place 
eight  miles 
distant.    The 


defendant,  who 

was  a  collier,  had  cone  to  his  work  at  the  mine,  and  did  not  return  till  eleven  at  night  The 
next  morning,  havmg  left  some  work  unfinished,  he  went  to  the  mine.  The  justices  proceeded 
to  hear  the  case  in  bis  absence,  and  adjudged  him  guilty  of  an  assault*  and  sentenced  him  to 
pay  a  fine  or  be  imprisoned. 

On  motion  for  a  certiorari  to  bring  up  the  conviction  for  the  purpose  of  being  quashed, 
^  Heldt  that  it  was  for  the  justices  to  decide  whether  the  time  was   reasonable  under  tke 
circumstances ;  and  that  having  so  decided,  this  Court  would  not  review  their  decision. 
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of  the  justices  was  on  the  16th  of  April,  on  which  occasion    ^'  ^-  i  ^• 

the  defendant  attended    with  his  witnesses  at  the  petty  '—^ 

sessions,  having,  as  he  alleged,  a  good  defence  to  the  charge.  Wiluamb. 
He  was  then  informed  that  the  case  had  been  heard  in  his 
absence  on  the  2nd,  and  that  he  had  been  convicted  and 
sentenced  to  the  payment  of  a  fine  or  imprisonment.  The 
justices  refused  to  rehear  the  case,  and  he  was  taken  upon 
their  warrant  the  same  day,  and  underwent  the  full  term  of 
his  imprisonment.  He  denied  that  he  was  guilty  of  the 
offence  chaiged. 

• 

Huddkston.  It  is  submitted  that  the  justices  had  no 
jurisdiction  to  convict,  inasmuch  as  the  defendant  had  not 
been  served  with  the  summons  '*  a  reasonable  time**  before 
the  time  appointed  for  the  hearing.  The  11  &  12  Vict, 
c.  43,  s.  2,  which  enables  justices  to  adjudicate  ex  parte, 
only  gives  them  the  power,  upon  its  being  proved  upon 
oath,  that  such  summons  was  duly  served  upon  such 
party  ^  a  reasonable  time  before  the  time  therein  appointed 
for  appearing  to  the  same."  A  notice  given  on  one  day  to 
appear  on  the  next,  cannot  be  deemed  to  be  given  within  a 
reasonable  time.  But  in  the  present  instance,  at  all  events, 
the  notice  was  not  a  reasonable  notice :  for  the  defendant 
did  not  receive  the  summons  till  eleven  o'clock  at  night, 
and  he  was  required  to  appear  next  day  at  eleven  oVrlock, 
at  a  place  eight  miles  off.  The  defendant  would  have 
been  liable  to  a  fine  if  he  had  omitted  to  go  to  his 
work  the  next  morning;  and  a  reasonable  time  for  ap- 
pearing to  a  summons  should  be  such  as  would  afford  the 
party  summoned  the  opportunity  of  arranging  his  ne- 
cessary afiairs  before  attending  it.  The  case  of  Ex 
parte  Jones  (a),  is  in  point  There  it  was  held  that 
the  jurisdiction  of  the  petty  sessions  to  make  an  order 
of  affiliation  and  maintenance  under  the  7  &  8  Vict. 
c.  101,  s.  3,  where  the  putative  father  does  not  appear 

(a)  1  L.  M.  &  P.  357. 
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Foham  IL  before  them,  only  attached ''on  proof,"  that  the  summons 
— • —  was  left  at  his  "  Ust "  place  of  abode,  and  that  although 

Williams  the  justices  had  jurisdiction  to  make  an  order  on  that 
proof  being  given,  jet  if  it  could  be  afterwards  shewn 
to  this  Court  that  the  summons  was  not  duly  served, 
this  Court  would  grant  a  certiorari  to  bring  up  the 
order  into  this  Court  for  the  purpose  of  being  quashed. 
[ErUy  3. — The  question  there  was,  whether  the  defendant 
had  been  served  with  any  notice  at  alL]  That  case,  how- 
ever, is  an  authority  that  this  Court  will  interfere  to  review 
the  decision  of  the  inferior  Court  as  to  the  suflBciency  of  the 
service  of  notice. 

Erle,  J, — There  is  a  case  where  the  summons  required 
the  defendant  to  appear  on  the  next  day,  and  this  Court, 
whilst  expressing  an  opinion  that  service  of  notice  on  one 
day  to  appear  on  the  next  was  not  necessarily  bad,  held 
that  the  justices  were  the  proper  judges  of  whether  the 
notice  was  reasonable  or  not,  and  that  this  Court  would  not 
review  their  decifflon  (a).  I  am  strongly  of  opinion  that, 
independently  of  the  additional  facts  now  brought  forward 
by  the  defendant,  the  service  was  effected  within  a  reason- 
able time,  and  gave  the  justices  jurisdiction  to  hear  the  case: 
and  those  additional  facts  which  tend  to  shew  that  it  was 
not  effected  within  a  reasonable  time,  would  not  deprive  the 
justices  of  jurisdiction.  I  am  at  a  loss  to  see  why  a  message 
could  not  have  been  sent  either  to  the  mine  or  to  the 
magistrates.  However,  according  to  the  case  referred  to, 
the  magistrates  are  the  proper  judges  of  whether  the  time 
is  reasonable  under  the  ciircumstances,  and  as  this  Court 
has  also  intimated  its  opinion  that  service  one  day  to 
appear  on  the  next  is  not  necessarily  unreasonable,  I  think 
I  ought  not  to  interfere ;  and  the  rule  must  therefore  be 
refused. 

Rule  refused. 
(a)  See  Ex  parte  Hopwood,  15  Q.  £.  121. 
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BrADLBT  V.    IbDBTSON.  November  12. 


[Bail  Court.    Coram  Erle^  J.] 

mHIPSON  moved  to  set  aside  an  award  on  the  ground  The  tffidtTit 
that  the  arbitrator  had  refused   to  examine  a  material  JJ^moSSTto* 
witness.  ^  »?^«  •» 

award  on  the 

The  affidavit  in  support  of  the  application  simply  stated  ground  that 

the  arbitrator 

that  the  witness  was  necessary  and  material ;  that  he  was  has  refused  to 
tendered  for  examination  before  the  arbitrator^  and  that  the  ^^^  J^it. 
latter  refused  to  examine  him.  °®^  ^^^ 

ftate  what 
reason,  if  any, 

Erlr,  J. — I  think  it  would  be  better  to  renew  this  g^fo  for 
application  upon  an  amended  affidavit,  stating  the  reason  £|^^  ^(. 
why  the  arbitrator  refused  to  hear  the  witness.     In  one  »«>>• 
case,  where  upon  a  similar  affidavit  a  rule  nisi  was  granted, 
it  afterwards  appeared  that  the  refusal  proceeded  upon  the 
ground  that  it  was  unnecessary  to  hear  the  witness,  as  the 
opposite  party  admitted  all  that  he  could  prove. 

Rule  refused  (a). 

(a)  The  motion  was  aftarwards  granted  upon  an  amended  affidavit. 
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Novtmber  7.  In  re  an  Arbitration 

^^-  Between  Charlbs  Hancock,  Plaintiff, 

and 
William  Rbid,  Defendant: 

And    between   Waltbb   Hancock    and    Fredsbick 
Fabbcbr  Moore,  Plainti^ 
and 
The  same  Defendant. 

[Bail  Court.     Coram  Erk,  J.] 

The  firm  of  «/.  PITT  TAYLOR  moved  to  set  aside  the  order  of 
after  oorerfaig  reference  made  in  the  above  causes,  and  the  award  and  all 
yy  with        subsequent  proceedings. 

for  R.,  in  fmr- 

tuance  of  a  contract,  assigned  their  hnsinett  to  C.  H.,  with  a  power  of  attorney  to  take  pro- 
ceedings for  recorery  of  moneys  payable  to  them,  to  enforce  any  eusting  contracts,  and  otbenrisB 
to  deal  in  respect  thereof  as  he  might  think  proper.  G.  H.  amrwards  covered  wires  for  R.,  snd 
brought  two  actions  against  him,  one  m  his  own  name,  and  the  other  in  the  name  of  H.  and  M. 
After  issue  Joined  in  the  first  actioo,  but  before  the  second  was  at  issue,  an  order  of  refersnce  st 
nisi  prins  **  in  the  canse  of  C.  H.  v.  R.**  was  made,  hj  which  it  was  ordered,  **  with  the  connat 
of  the  parties,**  that  **  this  cause  and  all  matters  in  difference  in  this  cause,  and  in  the  caose  of 
H.  and  M.  v.  R. ,  and  all  matters  whatsoever  in  difierence  between  the  said  parties,  and  tXi  matten 
in  diffiprence  in  the  canse  of  H.  and  M.  v.  R.  between  those  parties,"  should  be  reforredi  the 
costs  of  the  cansesto  abide  the  event.  A  rule  to  discontinue  the  action  of  EL  and  li.  o.  R.  hariqg 
been  afterwards  taken  out,  the  order  of  reference  was  amended  by  consent,  by  inserting  the 
words  *'  that  the  rule  to  discontinue  the  action  of  H.  and  M.  e.  R.  be  suspended,  and  left  to  the 
decision  of  the  arbitrator.**  The  arbitrator  directed  a  verdict  for  the  plaintiff  in  the  first  action 
for  125/.,  and  as  to  the  second,  awarded  **  that  the  rule  to  discontinue  be  no  longer  sos- 
pended,**  and  tibat  the  **  action  be  discontinued.**  He  also  found,  that  amongst  the  matten 
m  difference  were  claims  by  C.  H.  agahikst  R.  for  breach  of  contract  in  respect  of  wires  covered 
by  EL  and  M.  and  by  C.  U. ;  and  bv  R.  against  H.  and  If.  and  0.  EL  for  special  damages  for 
spoiling  wires  and  covering  them  defectively,  and  for  the  price  of  certain  batteries  sold  by  R.  to 
H.  and  M.,  and  work  done  about  cleaning  the  same :  and  be  awarded  that  R.  should  pay  to  C.  H. 
a  certain  sum  of  money,  and  that  R.  had  no  claim  against  H.  and  M.,  or  against  C.  UL  He  abo 
found  that  the  batteries  and  spoiled  wires  were  at  the  time  of  making  the  order  of  reference,  the 
property  of  R.,  and  were  at  tnat  time  upon  the  premises  of  C.  H. ;  and  he  directed  the  latter  to 
permit  K.  to  enter  upon  his  prenuses  to  take  away  any  batteries  and  spoiled  wires  remuniar 
there.  M.  made  an  affidavit  that  he  never  consented  to  the  order  of  reference.  It  appearsd 
that  he  was  examined  as  a  witness  before  the  arbitrator. 
Hddf  on  motion  to  set  aside  the  order  of  reference  and  award, 

1.  That  the  order  was  not  bad  for  want  of  consent  of  11,  as  C.  H  had  authoiity  to  refer; 
nor  for  want  of  mutuality ;  nor  for  uncertunty. 

2.  That  die  award  was  not  bad  for  excess  of  jurisdiction  in  awarding  on  the  claim  of  R.  agaiut 
H.  and  M.,  as  the  claim  arose  out  of  the  same  contract  in  respect  of  which  the  claim  of  H.  and  M. 
against  R.  was  made,  and  over  which  therefore  the  arbitrator  had  Jurisdiction ;  nor  for  awardiiv 
on  the  claim  to  the  batteries  and  spoiled  wires ;  nor  for  examining  If.  as  a  witness. 

3.  That  the  award  was  not  bad  for  want  of  finality  in  awarding  that  the  action  of  H.  and  M. 
V,  R.  should  be  discontinued ;  nor  in  awarding  as  to  the  property  in  the  batteries  and  the  spoiled 
wires,  without  awarding  as  to  the  possession  ;  nor  for  uncertainty. 
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premises^  they  the  said  W.  H.  and  M.  did  thereby,"  ftc., 
**  cov^Muit  with  the  sidd  C.  H*,**  Sec,  **  to  allow,  ratify,  and 
eonfiniL*'  After  the  execution  of  this  deed,  Charles 
Hancock  covered  wires  with  gotta  percha  for  Beid  as 
before.  Disputes  having  afterwards  arisen  between  him 
and  Reid,  he  brought  on  the  25th  of  November,  1850,  two 
actions  in  debt  for  work  done,  goods  sold,  and  upon  an 
account  stated,  against  Reid,  one  in  his  own  name,  and 
one  in  the  name  of  W.  Hancock  and  Moore;  die  pai^ 
ticulars  of  demand  in  both  actions  being  for  a  balance 
of  a  demand  for  covering  wires.  The  defendant  pleaded 
to  the  first  action,  1,  the  general  issue;  2,  paymenti 
and  3,  a  set  off  for  goods  sold  and  work  done,  aod 
on  an  account  stated.  Issue  was  joined  on  these  plea% 
and  notice  of  trial  given.  The  defendant  pleaded  similar 
pleas  to  the  second  iietion,  but  issue  was  not  joined.  On 
the  3rd  of  February  in  the  present  year,  the  first  mentioned 
cause  came  on  for  trial,  when  a  verdict  was  taken  for  the 
plaintiff  for  300QiL,  and  40f.  costs,  subject  to  a  reference, 
^rhe  order  of  nisi  prius  was  entitled  '*  in  the  cause  of 
C.  Hancock  v.  Reid,**  and  ordered  ^  with  the  consent  of  the 
parties,"  that  **  this  cause  and  all  matters  in  difierence  is 
this  cause,  and  in  the  cause  of  Hancock  and  Moore  9.  Reid, 
and  all  matters  whatsoever  in  difierence  between  the  said 
parties,  and  all  matters  in  difierence  in  the  cause  of  Han- 
cock and  Moore  v.  Reid  between  those  parties,"  should  be 
referred,  &c.,  the  costs  of  the  causes  to  abide  the  event, 
and  the  costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator.  The  usual  power  wns  given 
to  examine  the  parties  **  in  this  cause."  A  rule  to  dis- 
continue the  action  in  Hancock  and  Moore  v.  Rdd 
having  been  afterwards  taken  out,  the  order  of  reference 
was  amended  by  consent,  by  inserting  the  words  **  that 
the  rule  to  discontinue  the  action  of  Hancock  and  Moore 
t;.  'Reid  be  suspended,  and  left  to  the  decimon  of  the 
arbitrator." 
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On  the  9th  of  July,  1851,  the  arbitrator  made  his  award,     ^'.^J^^  ^* 
by  which  he  ordered  that  a  verdict  should  be  entered  for 


R«ID. 


Hancock 
the  plaintiff  in  the  first  cause  for  126L ;  and  as  to  the  second        _  «. 

action,  he  awarded  *Uhat  the  rule  to  discontinue  be  no 

longer  suspended,  and  be  forthwith  carried  into  effect,  and 

that  the  same  action  shall  be  accordingly  discontinued.** 

He  also  found,  that  before  the  making  of  the  order  of 

reference,  Hancock  and  Moore  had  covered  with  gutta 

percha  certain  quantities  of  wires  for  Reid,  upon  certain 

terms  agreed  upon  between  them ;  that  Charles  Hancock 

had  also  covered  certain  wires  upon  certain  terms  agreed 

upon  between  him  and  Reid;   and  that  Charles  Hancock 

had  a  claim  against  Reid  for  damages  for  breach  of  a 

contract  made  between  them  on  the  13th  of  September, 

1850,  touching  the  covering  certain  wires,  and  taking  back 

other  wires    imperfectly  covered;    and    he   awarded    to 

Charles  Hancock  in  respect  of  all  those  matters  a  sum 

of  1011  14«.  6d.     He  further  found,  that  **  amongst  the 

matters  in  difference  between  Hancock  and  Moore  v.  Reid 

so  referred  to  him,*'  &c,  '^  were  the  following  claims  made 

by  Reid  upon  and  against  Blancoek  and  Moore,  namely, 

first,  a  claim  for  the  recovery  by  Reid  of  29L  Ss.,  which  it 

was  insisted  by  Reid  had  been  overpaid  by  him  to  W.  H. 

and  M.  in  respect  of  gutta  percha  covered  wires  supplied 

by  them  to  him;   secondly,  a  claim  for  special  damages 

all^^  to  have  been  sustained  by  Reid  by  reason  of  several 

of  the  said  gutta  percha  covered  wires,  which  had  been  so 

by  W.  EL  and  M.  covered  for  him  as  aforesaid,  having  been 

defective  and  contrary  to  contract,  and  for  spoiled  wires  of 

the  said  Reid,  that  is  to  say,  wires  which  Reid  had  delivered 

to  W.  H.  and  M.  to  be  covered  for  him  with  gutta  percha, 

and  which  they  had  covered  for  him  with  gutta  percha,  but 

so  defectively,  as  was  alleged   by  him,  that  such  wires 

thereby  became  useless,  and  was  spoiled;  and  thirdly,  a 

claim  for  the  price  and  value  of  certain  batteries  alleged  to 

have  been  sold  and  delivered  by  Reid  to  W.  H.  and  M«, 
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and  of  work  done  and  of  materials  provided  by  Reid  for, 
in,  and  about  cleaning  certain  batteries  for  W.  H.  and  M. 
at  their  request,  which  said  several  claims  were  denied  and 
disputed ;"  and  he  awarded  that  Reid  never  had  any  valid 
claim  against  W.  H.  and  M.  in  respect  of  these  matters. 
He  also  found  that  similar  claims  against  Charles  Hancock 
by  Reid  were  amongst  the  matters  in  dispute,  and  awarded 
that  Reid  never  had  any  valid  claim  against  Charles  Han- 
cock in  respect  of  those  matters.  He  also  found  that  the 
batteries  and  the  spoiled  wire  above  mentioned  were,  at 
the  time  of  making  the  order  of  reference,  the  property  of 
Reid,  and  were  at  that  time  upon  the  premises  of  Charles 
Hancock ;  and  he  ordered  that  Charles  Hancock  should 
permit  Reid  to  enter  upon  the  premises  for  the  purpose  ct 
taking  away  **all  and  every  such  batteries  and  spoiled  wire 
as  may  still  remain  upon  the  premises  of  the  said  Charles 
Hancock  at  all  reasonable  times  for  that  purpose.** 

There  was  an  affidavit  of  Moore  denying  that,  except 
by  the  deed  above  mentioned,  he  had  ever  given  any 
authority  to  Charles  Hancock  to  refer  the  cause  of  Hancodi 
and  Moore  v,  Reid  or  to  consent  to  the  reference,  or  ii^ 
any  way  to  submit  his  interests  to  arbitration.  It  ap- 
peared, however,  that  he  had  been  a  witness  before  the 
arbitrator. 


•/.  I\tt  Taylor.  L  The  order  of  reference  is  bad: 
1.  For  being  made  without  consent  It  is  made  in  the 
cause  of  **  C.  Hancock  v.  Reid,"  and  **by  consent  of  the 
parties."  That  must  mean  C.  Hancock  and  Reid  only, 
and  cannot  bind  W,  Hancock  and  Moore.  It  is  bad,  there- 
fore for  not  shewing  that  all  the  parties  whose  interests 
it  affects,  consented  to  it  But  should  a  contrary  con- 
struction be  put  upon  the  instrument,  consent  is  nega- 
tived by  the  affidavit  of  Moore.  The  deed  of  assignment 
gives  C.  Hancock  no  power  to  refer  the  cause  of  Hancodc 
and  Moore  v.  Reid,  although  it  may  give  him  power  to 
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also  excess  of  jurisdiction  in  ezamining  Moore  as  a  wit- 
ness, the  clause  allowing  the  examination  of  the  parties 
only  applying  to  the  cause  of  Hancock  v.  Reid.    2.  The 
award  is  bad  for  want  of  finality,  in  awarding  that  the 
action  of  Hancock   and   Moore  v.   Reid  should  be  dis- 
continued.    A  discontinuance  is  no  more  a  determination 
of  an  action  than  a  nonsuit     In  Wild  v.  HoU  (a),  an  order 
of  nisi  prius  referred  a  cause  and  all  matters  in  difference 
between  the  parties,  and  gave  power  to  the  arbitrator  to 
vacate  the  verdict  taken  by  consent  for  the  plaintiff  and  to 
order  a  nonsuit  to  be  entered  instead  thereol    The  arbitra- 
tor having  awarded  that  the  verdict  should  be  vacated  and 
a  nonsuit  entered,  the  award  was  set  aside  as  bad  for  not 
finally  determining  the  matters  in  difference  in  the  cause. 
That  case  was  recognised  as  an  authority  in  TunmcUffe  v. 
Tedd  {liy     Here  he  does  not  dispose  of  the  cause  of  action. 
He  should  have  found  that  Hancock  and  Moore  had  no 
cause  of  action,  and  then  the  award  of  a  disconUnuance 
might  have  been  good.     The  matters  in  difference  in  the 
cause  are  referred  to  his  ^  final  end."  No  ^'finalend"  ispot 
to  them.     The  arbitrator  finds  that  wire  was  covered  by 
Hancock  and  Moore  for  Reid  upon  certain  terms;  but  he 
does  not  find  whether  the  debt  in  respect  of  it  has  been 
satisfied  or  is  still  due.     There  is  also  no  final  adjudication 
respecting  the  recovery  of  the  batteries  and  spoiled  wires. 
3.  The  award  is  bad  for  uncertainty.     It  does  not  su£B- 
ciently  define  the  batteries  and  spoiled  wires  of  which  Reid 
may  take  possession ;  nor  does  it  specify  whether  the  matters 
in  difference  dealt  with  are  matters  in  difference  in  the  cause 
of  Hancock  and  Moore  r.  Reid,  or  dehors  the  cause.  It  also 
does  not  state  by  whom  the  claims  of  Reid  upon  Hancock 
and  Moore  were  disputed  and  denied.     [He  referred  abo 
to  fVynne  v.  Edwards  (c).] 

Cur,  adv.  vulL 


(a)  9  M.  &  W.  161. 

(b)  5  C.  B.  553. 


(c)  12  M.  &  W.  70S  J   S.  C. 
1  D.  &  L.  976. 


Reid. 
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Erle,  J. — A  motion  was  made  to  set  aside  the  order  of    ^-  ^*  fr  ^• 

1851. 
reference  and  the  award,  on  several  objections  to  the  form  '• — 

and  to  the  substance  of  those  instruments.     But  they  are        _  9. 

all  found  to  fail,  when  the  instruments  are  applied  to  the 

facts  under  which  they  are  made. 

It  appears  that  there  had  been  a  contract  between  the 
defendant  and  the  firm  of  Hancock  and  Moore  for  covering 
wires  with  gutta  percha,  which  had  been  acted  on  by  both 
parties,  and  that  Hancock  and  Moore  had  assigned  the 
partnership  concern  to  Charles  Hancock,  with  a  power  to 
him,  as  their  attorney,  to  take  any  proceeding  in  their 
name  for  the  recovery  of  moneys  payable  to  them,  and  to 
enforce  any  existing  contracts,  and  otherwise  to  deal  in 
respect  thereof  as  he  might  think  proper. 

After  this  assignment,  Charles  Hancock  covered  wires 
with  gutta  percha  for  the  defendant,  and  brought  two 
actions,  one  in  the  name  of  Hancock  and  Moore,  and  the 
other  in  his  own  name,  against  the  defendant  for  claims  in 
respect  of  wires  so  covered,  and  agreed  with  the  defendant 
to  refer  both  actions  and  all  matters  in  diflerence,  as  well 
between  the  defendant  and  Charles  Moore  as  between  the 
defendant  and  Hancock  and  Moore,  and  thereupon  the  order 
of  reference  in  question  was  made.  This  narrative  disposes 
of  the  objections  to  the  form  of  the  order  of  reference,  which 
is  applicable  in  some  parts  to  a  reference  of  a  single  cause, 
and  in  others  to  a  reference  of  two  causes ;  as  also  of  the 
objections  in  respect  of  the  substance  of  it,  on  account  of 
the  allied  absence  of  consent  on  the  part  of  Hancock  and 
Moore  thereto.  Charles  Hancock  was  dominus  litis  in  each 
cause,  and  had  authority  to  agree  in  the  name  of  Hapcock 
and  Moore ;  and  although  the  language  is  inaccurate,  the 
intention  to  refer  both  causes  and  the  matters  in  difference 
between  the  parties  in  each  cause  is  sufficiently  clear. 

The  award  was  objected  to  as  not  being  final  in  respect 
of  several  matters;  and  the  strongest  point  under  this  head 
was  the  award  of  a  discontinuance  in  Hancock  v.  Moore^ 
without  determining  the  cause  of  action  in  that  cause ;  but  it 

R  R  2 
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Volume  Ji     appears  that  a  discoDtiDuance  had  been  entered  at  or  before 
-j- — ^— ^ —  the  order  of  reference,  and  that  the  order  was  afterwards 
V.  amended  by  consent,  and  thereby  it  was  left  to  the  diacre- 

tion  of  the  arbitrator  to  decide  whether  the  discontinn* 
ance  should  remain.     He  has  so  decided,  and  I  think  the 
amended  order  of  reference  meant  that  in  that  event  he 
should  not  ftirther  interfere  in  that  action* 

Other  objections  of  want  of  finality,  founded  on  perrer — 
sions  of  clear  language,  are  answered  both  by  a  reasonabl^^ 
construction,  and  also  because  the  defendant  does  not  (aftesir 
having  an  opportunity  so  to  do  by  affidavit)  point  out  an^ 
matter  as  brought  before  the  arbitrator  and  left  by  him  un^- 
determined.     Stress  was  laid,  in  this  part  of  the  argument 
upon  that  portion  of  the  award  relating  to  the  property  ii 
the  batteries  and  the  spoiled  wires,  but  the  question  of  pi 
perty  which  was  raised  b  decided,  and  the  affidavit  do^sr  s 
not  shew  any  doubt  or  difficulty,  in  my  opinion,  aboi^^t 
the  possession. 

The  award  was  further  objected  to  for  excess  of  jurisdit 
tion,  in  disposing  of  the  claim  of  Reid  to  damages 
Hancock  and  Moore  for  spoiling  wires;  and  if  the  arbitratc=:9r 
had  no  jurisdiction  over  this  matter  in  difference,  there  wii.  ■" 
a  want  of  mutuality  in  the  reference  which  might  have  bee —  o 
fatal     But  as  the  claim  to  these  damages  arises  out  of  tb^v® 
same  contract  in  respect  of  which  the  claim  in  the  name  ^^^ 
Hancock  and  Moore  was  made,  I  think  the  authority  gives?"    ^ 
by  Hancock  and  Moore  to  Charles  Hancock  to  take  aik — ^7 
proceedings  to  enforce  any  existing  contract,  and  to  d< 
with  the  same  as  he  might  think  fit,  comprised  the  matt 
in  difference  now  in  question.     If  he  chose  to  enforce 
right  of  Hancock  and  Moore  to  payment  under  their  coi 
tract  for  covering  the  wires,  he  would  be  obliged  to  she^ 
that  the  wires  had  been  covered  according  to  the  contract^^ 
and  so  meet  the  defendant's  allegation  that  the  wires  ba^^^ 
been  spoiled ;  and  it  seems  to  me  that  the  words  are  wid^^^ 
enough  to  give  him  authority  over  the  same  question  when^^ 
raised  in  the  shape  of  a  cross  action  for  damages  fi>r  spoiling^ 
wires. 
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I  have  the  less  hesitation  in  coining  to  thb  conclusion 
upon  this  point,  as  the  defendant  himself  brought  for- 
ward the  claims  which  are  the  subject  of  this  objection, 
called  Moore  as  his  witness  upon  the  reference,  and  now 
relies  upon  the  affidavit  of  Moore  to  shew  that  these  claims 
were  improperly  brought  forward,  they  having  been  con- 
sidered by  the  arbitrator  and  decided  by  him  to  be  un- 
founded.    Therefore  there  will  be  no  rule. 


L.  M.  ^  P. 

1851. 
Hancock 

V, 

Rbid. 


Rule  refused. 


Hope  v.  Bbadon. 


Notemhtr  7. 


[In  the  Queen's  Bench. 


Coram  Lard  Campbell,  C.  J.,  Fattesauy  •/.,  and 

Erie,  J.] 

JklNGLAKEf  Serjt.,  moved  in  this  case  for  a  new  trial, 
on  the  ground  of  the  improper  reception  of  evidence. 

The  action,  it  appeared,  was  originally  tried  at  the 
Bristol  Summer  Assizes,  1850;  but  that  trial  having  been 
afterwards  set  aside,  it  was  tried  at  the  following  Summer 
Assizes  at  the  same  place  before  Lord  Campbell,  C.  J. 
Previously  to  the  first  trial,  a  notice  to  produce  **  upon  the 
trial  of  this  cause,**  among  other  things,  a  book  containing 
the  minutes  of  certain  proceedings,  was  served  upon  the 
defendant,  but  no  such  notice  was  subsequently  served  in 
contemplation  of  the  second  trial.  The  book  having  been 
called  for  in  the  progress  of  the  cause,  and  not  produced, 
seccmdary  evidence  of  its  contents  was  tendered,  and,  after 
objection,  admitted.     The  jury  found  for  the  plaintiff. 

Kinglahe,  Serjt     The  evidence  was  improperly  received, 


A  notice  to 
produce  '^iipoQ 
the  trial  of  the 
cause"  applies 
not  merely  to 
the  trial  which 
it  fanmediately 
precedes,  but 
to  ererysnb* 
se(|iient  trial 
which  may 
take  place. 
Upon  the 
second  trial  of 
acaose,  there- 
fore, secondary 
eridenceofa 
document,  the 
only  notice  to 
produce  which 
was  served 
before  the  first 
trial,  was  held 
properly  ad- 
mitted. 


Beadon. 
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Vahme  II,     {q^  the  defendant  had  not  had  due  notice  to  produce  the 
— = — -—  book.     The  notice  to  produce  which  had  been  served  upon 

Hope  ,  ,!_ 

9.  him  before  the  first  trial  applied  to  that  trial  only.     The 

**  trial  of  this  cause"  to  which  it  referred,  was  clearly  the 
trial  then  about  to  take  place,  and  not  one  which  was  not 
thought  of  by  either  party  at  that  time.  It  has  been  held, 
it  is  true,  that  admissions  made  for  the  purpose  of  one  trial 
may  be  used  upon  another ;  Elion  ▼•  Larkins  (a) ;  Doe  d. 
fVetherett  v.  Bird{b);  but  the  analc^  between  the  two 
cases  is  very  imperfect  What  a  man  has  once  admitted, 
he  may  reasonably  be  held  bound  always  to  admit ;  but  it 
does  not  follow,  that  because  he  has  been  required  to  pro- 
duce a  document  upon  one  occasion,  he  should  be  bound 
to  produce  it  upon  all  other  occasions.  If  it  should  be  so 
held,  then  a  party  once  served  with  a  notice  to  produce 
will  never  be  able,  during  the  pendency  of  the  suit,  to  part 
with  any  of  the  documents  mentioned  in  the  notice. 

Patteson,  J. — There  is  no  ground  for  a  rule  in  this  case. 
There  does  not  appear  to  be  any  authority  upon  the  point; 
but  the  Master  informs  the  Court,  that  in  practice  it  is  not 
considered  necessary,  and  is  not  usual,  to  give  a  fresh  notice 
to  produce.  The  case,  indeed,  is  in  principle  governed  by 
the  decisions  which  have  been  cited.  There  it  was  agreed 
to  make  certain  admissions  '*  on  the  trial  of  this  cause," 
and  the  admissions  were  held  receivable  upon  subsequent 
trials.  Here  the  language  of  the  notice  is  similar: — **to 
produce  at  the  trial  of  this  cause ;"  and  should  be  similarly 
construed.  In  truth,  the  first  trial,  when  set  aside,  goes 
for  nothing,  and  the  second  is  the  only  "  trial  of  the  cause." 

With  respect  to  the  argument  founded  upon  the  alleged 
inconvenience  that  the  party  served  with  the  notice  to  pro- 
duce is  disabled  from  parting  with  the  documents,  it  is 
answered  by  the  observation  that  the  inconvenience  does 

(a)  1  M.  &  Rob.  196 ;  S.  C.  5      ley  y.  T%e  Earl  qf  Orford,  1  M. 
C.  &  P.  385.  &  W.  508. 

(6)  7  C.  &  P.  6.  See  also  Lang' 
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not  exist,  for  he  may  part  with  them  if  he  pleases, 
reserving  to  himself  the  right  of  having  them  produced 
when  required. 

I  think  it  will  be  great  saving  of  trouble  and  expense  to 
hold  that  one  notice  to  produce  is  sufficient 
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Erle,  J. — I  am  of  the  same  opinion.  It  would  be 
merely  a  waste  of  time  and  money  to  serve  a  second  notice ; 
and  the  Master  states  that  in  practice  the  costs  of  it  are 
disallowed  upon  taxation. 


Lord  Campbell,  C.  J.,  concurred. 


Rule  refused. 


Selby  t;.  The  East  Anglian  Railway  Company.       ivbwinieris. 


[In  the  Exchequer. 


Coram  PoUock^  C.  B.,  Parke,  J3.,  Aldersan,  B.,  and 

Piatt,  A] 

LIEBT  upon    bond  entered  into  by  the  Lynn  and  Ely  Bytctof  Par- 
Railway  Company,  which  company,  after  the  execution  L^^d^E.  * 
of  the   bond,  was  amalgamated  with  others,   under  the  Railway  Com- 

,  P*ny  was 

name  of  the  East  Anglian  Railways  Company,  by  an  act  amalgamated 
of  Parliament,  which  provided  that  the  latter  company  Railway 
should  be  liable  for  all  the  contracts  and  liabilities  entered  ^ereS''^'' 
into  by  the  former.  1"*>1«  *<>  ^f 

^  ^  ,  contracts  of 

The  defendants,  being  under  terms  to  plead  issuably,  the  former. 
pleaded,  after  craving  oyer  of  the  bond,  that  the  said  bond  tioii\gaiiist 
obligatory  was  not  their  deed.  J^^^*  ^' 

The  plaintiff  having  signed  judgment,  upon  a  bond  of 

the  L.  and  E. 

Company,  the 
definidants  being  under  terms  to  plead  issuably,  pleaded  that  the  bond  wu  not  their  (feed,  llie 
plaintiff  having  signed  judgment,  the  Court  revised  to  set  it  aside.  < 
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Volume  II.         BramweU  moved  for  a  rule  calling  on  the  plaintiff  to 

— - — --     shew  cause  why  the  judgment  should  not  be  set  aside. 

9.  The  plea  maj  be  demurrable^  but  it  is  not  a  non-issuable 

Anolwin     pl^^     Although  if  read  strictly,  it  may  be  taken  to  apply 

Railway  Co.  ^  ^^  defendants,  and  not  to  the  Lynn  and  Ely  Company ; 

the  Court  will  give  it  such  a  construction  as  will  make  it 

sensible;  Rex  y.  Wright  {a).     [The  Court  asked  Bramwdl 

if  he  would  defer  his  motion  to  obtain  an  affidavit  of  merits, 

but  he  declined.] 

Cur,  adv.  vulL 

Pollock,  C.  B.,  delivered  the  judgment  of  the  Court— 
There  will  be  no  rule  in  this  case,  the  majority  of  the  Court 
being  of  opinion  that  none  should  be  granted.  Mr.  Bram- 
well  declined  the  opportunity  we  gave  him  of  obtaining  an 
affidavit  of  merits,  and  stood  upon  his  strict  right,  resting 
upon  the  practice  of  the  Court  K  we  were  now  to  grant 
a  rule  to  set  aside  the  judgment  which  has  been  signed,  the 
plea  would  stand,  and  the  plaintiff  would  demur.  The  plea 
being  obviously  a  false  plea,  the  Court  would  not  allow  the 
defendant  to  amend,  and  there  would  be  judgment  for  the 
plaintiff,  upon  the  ground  that  the  plea  is  infonnaL  We 
all  agree  that  the  plea  would  be  bad  on  demurrer.  My 
Brother  Parke^  however,  doubts  whether,  notwithstanding 
that  fact,  the  rule  should  not  be  granted ;  but  as  it  seems 
clear  that  if  we  granted  a  rule  to  set  aside  the  judgment, 
the  plaintiff  would  get  judgment  a  few  days  later  when  the 
demurrer  came  on  to  be  aigued,  we  think  that  justice  will 
be  done,  and  expense  will  be  saved,  by  our  granting  no 
rule. 

Rule  refused. 

(a)  1  A.  &  £.  434. 
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BlUCK   V.    GOMPERTZ.  November  16. 

[In  the  Exchequer. 
Coram  Pollock^  C.  B.,  Parke^  B.,  and  Aldersan,  B.] 

A  RULE  was  obtained  calling  upon  the  plaintiff  to  shew  In  an  action 

-,---  -.  til  I  upon » written 

cause  why  the  defendant  or  his  attorney  should  not  be  at  guarantee,  the 
liberty  to  inspect  and  take  copies  of  a  letter  written  by  the  oJj[^thjJ^ 
defendant  to  the  plaintiff.  plaintiff  to 

mi  ...  rni       produce  It  for 

The  action  was  in  assumpsit  upon  a  guarantee.  The  inspection  by  . 
declaration  alleged  that  in  consideration  that  the  plaintiff  indopendent"y 
would  sell  a  certain  quantity  of  wine  to  J.  M.,  and  draw  ^^9**5^'^* 
two  bilk  on  J.  M.  for  the  price  thereof,  the  defendant 
undertook  to  get  such  bills  accepted,  and  be  answerable 
for  their  being  duly  paid.  The  defendant  pleaded  non 
assumpsit  The  affidavit  of  the  defendant's  attorney  upon 
which  the  rule  was  obtained,  stated  that  the  guarantee  on 
which  the  plaintiff  had  declared  was  contained  in  the  letter 
which  he  now  sought  to  inspect ;  that  he  believed  that  it 
was  not  to  the  purport,  nor  did  it  state  the  consideration 
alleged  in  the  declaration,  and  that  it  would  tend  to  sup- 
port the  defence  to  the  action.  An  application  was  made 
to  Martin^  B.,  at  Chambers,  under  sect*  6  of  the  14  &  15 
Vict  c.  99,  but  he  declined  to  make  any  order,  and  referred 
the  parties  to  the  Court 

Webby  shewed  cause.  The  present  case  is  not  one  in 
which  a  discovery  might  have  been  obtained  in  equity. 
The  defendant's  object  in  seeking  to  inspect  the  guarantee 
is  not  to  obtain  evidence  by  which  he  may  prove  his  case, 
but  to  ascertain  whether  it  may  not  be  defective,  and  fail 
to  establish  the  plaintiff's  case.    Under  these  circumstances. 
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Fofcrm  IL     a  Court  of  equity  would  not  grant  diacovery ;  Bolton  v. 

— The   Corporatiam  of  iMferpool  {a) ;    Lady   ShafteAury  v. 

9.  Arrowsmith  (b),     [Arfe,  R — la  not  thb  a  case  in  which 

we  should  have  made  an  order  for  inspection  before  the 
recent  statute.]     No:  for  there  is  no  implied  duty  upoQ 
the  part  of  the  plaintiff  to  produce  it  to  the  defendant  fcr 
inspection.     [I\trkef  B. — In  actions  upon  guaranties  we 
have  always  made  orders  for  inspection  by  the  defendant 
There  b  but  one  copy  of  the  instrument  upon  which  the 
action  is  brought,  and  which  is  signed  by  the  defendant 
It  seems  but  just  that  a  party  should  see  an  instrument  by 
which  it  is  sought  to  bind  him.     Aldermmj  B. — We  always 
used  to  order  the  production  of  an  instrument  for  inspection 
where  a  party  declared  upon  it;  and  the  new  statute  cannot 
have    limited   our  jurisdiction.     It  constantly   occurs  at 
Chambers   in  actions  on   bills  of  exchange,  with  a  plea 
denying  the  acceptance,  that  the  defendant  makes  an  affi- 
davit stating  that  the  signature  is  not  his,  but  that  the  bill 
is  a  forgen' ;  and  in  such  cases  we  always  make  an  order 
for  inspection.]  In  that  case  another  element  is  introduced, 
namely,  fraud.     If  the  genuineness  of  the  document  is 
impeached,   no  doubt   an    inspection  is  always  granted* 
[^Parhsy  B. — In   Bhgg  v.  Kent  {c\  which  was  an  actioi^ 
upon  an  agreement  to  employ  the  plaintiff,  upon  a  motioti 
to  discharge  an  order  for  its  inspection,  Tindalj  C.  J.,  sai^ 
'^It  appears  that  one  party  only  has  a  copy;  and  it  con^^ 
round  to  the  orditiary  case,  that  where  there  is  only  9^^^ 
copy  of  the  contract  in  dispute  between  the  parties,  t  "^^ 
party  who  holds  it  is  a  trustee  for  the  production  of  it        ^ 
the  other  party.''    That  appears  to  me  to  point  out 
true  rule.     So  soon  as  it  appears  that  the  action  is  found 
upon  a  written  instrument,  and  that  there  is  but  one  co| 
of  it,  the  defendant  is  entitled  to  inspect  it.] 


(a)  1  Myl.  &  K.  88.  Cc)  6  Bing.  614  ;  "S.  C.  4  M. 

(6)  4  Vet.  66.  P.  433. 
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Lush^  in  support  of  the  rule^  was  stopped  by  the  Court 

Pollock,  C.  B.— There  appears  to  be  no  doubt  that 
before  the  passing  of  the  recent  statute,  the  Court  would 
in  such  a  case  have  ordered  the  production  of  the  document 
in  question  for  inspection.  If  we  exercised  the  power  then, 
we  certainly  ought  not  the  less  to  exercise  it  now. 
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Parke,  B.,  and  Alderson,  B.,  concurred. 


Rule  absolute. 


In  re  an  arbitration 
Between  Jonah  Da  vies 

and 
The  South  Staffordshire  Railway  Company. 


NovenUter  20. 


IBcdl  Court     Coram  Erk,  J.] 

1  HIS  was  a  rule  calling  upon  the  South  Staffordshire  The  declara- 
Railway  Company  to  shew  cause  why  they  should  not  pay  by  the  d3rd 
to  Jonah  Davies,  two  several  sums  of  money  pursuant  to  i^^^cUuscs 
the  award  of  the  umpire  herein,  who  had  been  appointed  Consolidation 

Act  to  De 

under  the  Lands  Clauses  Consolidation  Act  made  by  an 

The  following  were  the  facts  of  the  case  so  far  as  they  umpire  before 
are  material  to  this  report     Notice  was  given  for  the  pur-  proce«d>ng  *<> 

*  or         the  consider- 

chase  of  certain  lands  belonging  to  Davies  in   Stafford-  ationof  the 
ahire,  under  the  Lands  Clauses  Consolidation  Act,  8  &  9  ferred  to  him, 
Vict,  c  18.      Arbitrators  were  appointed,  who  disagreed;  m^e before 
«nd  the  Commissioners  of  railways,  (in  whom  the  powers  of  ^7  J"**»<^  o^, 

J  '  ^  ^  the  peace,  and 

neea  not  be 
made  before 
a  justice  for  the  oonntv,  &.c,  in  which  the  lands  are  situated. 
Tbo  interpretation  given  by  sect  3  to  the  word  '*  justices**  does  not  a|iply  to  the  word 
**  justice**  in  the  33rd  section. 
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the  Board  of  '^Frade,  as  regards  railways,  arc  vested  (a),)  ap- 
pointed an  umpire  under  the  28th  section.  The  artntratkn 
was  conducted  in  Staffordshire  where  the  lands  were  situated. 
Before  the  umpire  proceeded  with  the  arbitration  he  made 
the  declaration  prescribed  by  the  33rd  section,  before  one 
of  the  metropolitan  police  magistrates  in  London ;  bat  he 
never  made  any  declaration  before  any  justice  in  Stafibrd- 
shire. 


Cromptan  shewed  cause.  The  question  which  the  Coait 
has  to  decide  is,  whether  the  umpire  has  made  the  proper 
declaration  required  by  sect  33  before  proceeding  with  the 
arbitration;  and  it  is  submitted  that  he  has  not ;  the  dedt- 
ration  not  having  been  made  before  a  justice  of  the  peace 
for  the  county,  &c,  in  which  the  lands  are  situated.  That 
the  section  requires  that  it  should  be  made  before  a  justice 
of  the  peace  for  the  county,  &c.,  wherein  the  lands  are 
situated,  sufficiently  appears  by  its  terms,  even  if  it  stood 
alone :  but  the  3rd  section,  which  is  the  interpretation  clause, 
puts  the  matter  beyond  doubt  That  section  enacts,  that  *' the 
word  'justices'  shall  mean  justices  of  the  peace  acting  for  the 
county,  city,  liberty,  cinque  port,  or  place  where  the  matter 
requiring  the  cognizance  of  any  such  justice  shall  arise,  and 
who  shall  not  be  interested  in  the  matter ;  and  where  such 
matter  shall  arise  in  respect  of  lands  being  the  property  of 
one  and  the  same  party,  situate  not  wholly  in  any  one 
county,  city,*'  &c.,  '^  the  same  shall  mean  a  justice  acting 
for  the  county,  city,**  &c.,  "  where  any  part  of  such  lands 
shall  be  situate,  and  who  shall  not  be  interested  in  sad 
matter ;"  &c.  The  Legislature  in  requiring,  by  the  SSrd 
section,  that  before  the  '^  arbitrator  or  umpire  shall  enter 
into  the  consideration  of  any  matters  referred  to  him,  he 
shall  in  the  presence  of  a  justice  make  and  subscribe"  the 
*' declaration"  there  set  forth,  intended  to  give  the  parties  the 


(a)  9  &  10  Vict  c.  105. 
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1851* 
consequences  of  contravening  the  terms  of  such  declaration 


contained  in  the  latter  part  of  that  section.    The  proceeding  o. 

being  one  which  derives  its  whole  force  from  the  statute,  if  Stawobd- 
the  umpire  does  not  comply  with  its  requisitions  he  has  no  ^  ^^^^cn. 
jurisdiction.  In  Bradshaw^s  Arbitration  (a),  the  Court  in 
delivering  judgment  say:  ''There  appears  no  foundation 
for  the  objection  that  the  umpire  did  not  make  his  declara- 
tion in  time,  as  he  was  appointed  on  the  17th  May,  and 
made  it  on  the  27th,  before  he  entered  on  the  matters  re- 
ferred." It  would  seem  from  the  notice  thus  taken  of 
this  objection,  that  if  the  fact  had  been  otherwise,  the 
objection  would  have  been  held  fatal  The  present  appli- 
cation is  governed  by  the  same  rules  as  proceedings  by 
attachment  to  enforce  an  award  {b\  where  it  is  sufficient  to 
shew  that  a  doubt  exists  of  the  validity  of  the  award  to 
induce  the  Court  to  leave  the  party  to  his  ordinary  remedy 
by  action. 

JPhipsoTiy  in  support  of  the  rule.  There  are  two  answers 
to  this  objection.  1.  The  word  ''justices"  in  the  interpre- 
tation clause  does  not  refer  to  the  word  "justice"  in  the 
33rd  section.  It  is  restricted  to  cases  where  the  "matter 
requiring  the  cognizance"  of  the  justices  "  shall  arise,"  such 
as  claims  of  compensation  under  501,  which  by  section  22 
the  justices  are  to  decide,  and  to  various  other  matters  with 
which  it  might  be  important  that  local  justices  should  alone 
deaL  There  is  no  reason  why  the  declaration  should  be 
taken  before  one  justice  rather  than  another.  Besides,  it 
is  difficult  to  see  how  a  party  before  whom  such  declaration 
is  made  is  acting  as  a  justice. 

2.  The  making  the  declaration  is  not  a  condition  prece- 
dent to  the  validity  of  the  award,  but  rather  a  duty  imposed 

(a)  12  Q.  B.  662,  575.  wick  v.  Harrison,  I  L.  M.  &  P* 

{b)  See  per  MamkfJ.,  in  Cre$*      721»  8. 
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Vcitrng  II,  opon  the  umpire^  the  ne^ect  of  which  may  render  him 
liable  to  legal  prooeediiig&  [He  was  then  stopped  by  the 
Coort.] 

EaLEy  J. — I  am  of  opinion  that  the  first  answer  is  suffi- 
cient, and  it  is  therefore  nnnecessary  to  consider  the  second. 
I  do  not  think  that  the  locally  where  the  declaration  is 
made  is  in  any  way  essential  to  the  validity  of  that  declan- 
tion.     Tlie  arbitrator  or  umpire,  before  entering  upon  the 
consideration  of  the  matters  referred,  most  make  a  dedan- 
tion  binding  on  his  conscience,  and  rendering  himself  liaUe 
to  prosecution  if  he  contravenes  it.     It  is  a  personal  qualifi- 
cation, and  b  equally  binding  on  him  whether  taken  iinthiD 
the  coun^  where  the  lands  are  situated,  or  in  any  other 
place.     I  do  not  think,  therefore,  that  it  is  any  objectioo 
to  the  validity  of  the  award  that  the  nmpire  made  the 
declaration  out  of  the  county,  in  which  the   lands  are 
situated. 

The  rule  must,  therefore,  be  absolute. 

Rule  absolute. 
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ReOTNA   v.    H.    StAPYLTON,    I^SQ.  November  2\. 

[Bail  Court     Coram  fViffhtman,  J.] 

J-  HIS  was  a  rule,  calling  upon  the  judge  of  the  Darlington  The  particu- 
County  Court  of  Durham  to  shew  cause  why  a  mandamus  l*"**^®^"™ 

•'  J  upon  an  inter- 

should  not  issue,  commanding  him  to  hear  and  adjudicate  pleader  sum. 

,  ,  mons  in  the 

upon  a  claim  made  by  R.  Heslop  to  certain  goods  seized  County  Court 
under  an  execution  issued  out  of  the  said  County  Court  in  J^^ning  a1? 
a    plaint    of  Helmer  v.  M' George  against   the   goods    of  « J|,f^ 

M*George.  thereafter 

The    following    facts    appeared    upon    the    affidavits.  thedebtor*s 
Helmer  having  obtained  judgment  against  M*George  in  JiS^ed'"'atr^ 
the  Darlington  County  Court  of  Durham,  execution  was  ^^  singular 
issued,  under  which  the  bailiff,  on  the  16th  of  April  last,  goods,^  &c., 
seized  his  goods.     The  goods   were  claimed  by  Heslop,  and  intended 
and  an  interpleader  summons  was  issued  on  the  2l8t  of  t^^/Jf^t? 
April,  directing  him   to  appear  before  the  County  Court  "and  which 

said  foods**' 

on  the  14tb  of  May,  and  state  his  claim.     He  sent  in  the  &c.,  **  or  some 
following  particulars  of  his  claim,  in  pursuance  of  the  39th  Kve^beeT 
rule  of  the  rules  made  by  the  Judges  under  9  &  10  Vict  "^^nJ^'^A*^* 

C.  95  (a).  of  the  County 

"I,  the  undersigned   R.  Heslop,  do  hereby  give  you  refused  to 
notice,  that  by  virtue  of  a  certain  indenture  of  mortgage  ^^^ theclaim 
l>earing  date,"  &c.,  "and  made   between   M*George  and  <«  the  ground 
myself  reciting,"  &c.,  (that  a  debt  was  due  from  M^Geoi^  ticulars  should 
to  Heslop),  "it  was  witnessed  that  he  assigned  to  me  all  the  a  schedule  or 
lousehold  goods,  fixtures,"  &c.,  of  him  the  said  M'Geoi^e,  JtrgS^s?^ 
^  then  or  at  any  time  thereafter  diuring  the  continuance  of  w«w,  that  a 

,  ,  ,  ,  mandamus 

the  said  security  being  in  or  about  his  house,"  &c,  "  at  would  lie  to 
Islington  aforesaid,"  &c.  to^<U^ 

"  I  do  hereby  claim  all  and  singular  the  said  goods  and  '"P*^'*  ^^«  <^***"' 
chattels  mentioned  and  intended  to  be  assigned  by  the  said 


(a)  See  the  145th  of  the  rules  of  practice  made  in  pursaance  of 
the  12  &  13  Vict.  c.  101,  8.  12. 
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deed,  and  which  were  in  the  possession  of  the  said  M^George 
upon  the  execution  of  the  said  deed,  and  which  said  goods 
and  chattels  or  some  part  thereof  liave  been  seized  and 
taken  possession  of  by  you,  by  virtue  of  a  certain  writ  of 
execution."  '^  And  I  do  hereby  ckim  the  said  goods  and 
chattels,  or  such  part  thereof  as  are  now  in  your  custodj  or 
possession  by  virtue  of  the  said  mortgage  deed."  Signed,  &c. 
At  the  hearing  before  the  judge  of  the  County  Court  on 
the  14th  of  May,  the  particulars  were  objected  to  as  m- 
sufficient,  for  not  containing  a  more  specific  description  of 
the  goods  claimed,  an  inventory  of  which,  it  was  urged, 
ought  to  have  been  appended  to  the  claim.  Thejadge 
allowed  the  objection,  refused  to  hear  the  claim,  and  made 
an  order  adjudging  the  goods  to  be  the  property  of  the 
execution  creditor. 


G.  Atkinson  shewed  cause.      The  particulars  were  in- 
sufficient ;  for  they  did  not  specifically  describe  the  goods 
claimed.     There  should  have  been  an  inventory  or  scheduk 
of  them  attached  to  the  claim.     The  bailiff  could  not  tell 
what  part  of  the  goods  was  in  the  possession  of  M'Geoig^  at 
the  time  of  the  execution  of  the  deed,  and  what  part  came 
into  his  possession  since ;  and  to  the  latter  the  claimant  was 
clearly  not  entitled  (a).  [  Jfiffhiman,  J. — The  judge  might  have 
ordered  the  claimant  to  give  further  particulars,  and  such  a 
course  is  often  taken  ;  but  here  he  refuses  to  entertain  tbe 
claim  at  all     It  is  the  ordinary  case  of  a  party  claiming  all 
the  goods  seized,  when  the  case  comes  before  the  judge  be 
adjudicates  whether  he  is  entitled  to  all  or  any  part.]    Tbe 
bailiff  cannot  know  whether  he  should  deliver  up  the  goods 
to  the  claimant  or  not     [ffiffJitmany  J. — It  is  because   be 
does  not  know,  that  he  takes  out  the  interpleader  summ^^ 
If  it  turns  out  that  the  claimant  claims  too  much,  the  ju<^ 
has  power  over  the  costs.] 


(a)  See  Robinson  v.  McDonnell, 
5  M.  &  S.  aas  ;  Lwifi  V.  Thornton, 
1  C.  B.  379,  and  Qale  v.  Bumell, 


7  Q.  B.  850.  Also  Orantka^  ^ 
Rowley,  Hob.  132,  and  Pttcf^  ^ 
TuHn,  16  M.  &  W.  110. 
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that  the  object  of  this  application  was  to  ascertain  from  the 
plaintiffs'  books,  &c.|  in  what  manner  they  acted,  and  ander 
what  circumstances  the  sale  by  them  was  effected.  A  copj 
of  the  issue  delivered  was  annexed  to  the  affidavit,  from 
which  it  appeared  that  the  action  was  in  assumpsit  for 
goods  sold,  money  paid,  and  on  an  account  stated,  to  which 
the  defendant  had  pleaded  non-assumpsit,  payment  and 
set-off;  that  issue  was  joined,  and  notice  of  trial  given  for 
the  adjourned  sittings  in  London,  after  the  present  Term. 


Manisty,  This  application  is  made  under  the  14  &  15 
Vict.  c.  99,  s.  6 ;  and  a  question  has  been  raised  whether, 
under  that  section,  a  Court  of  common  law  can  do  more 
than  order  the  inspection  of  documents,  with  liberty  to  take 
copies  of  them.  It  enacts,  that  whenever  any  action  is  pend- 
ing in  one  of  the  superior  Courts  of  common  law,  &&,  the 
Court  or  Judge  thereof  may  *'  compel  the  opposite  party  to 
allow  the  party  making  the  application  to  inspect  all  doca- 
ments  in  the  custody  or  under  the  control  of  such  opposite 
party  relating  to  such  action  or  other  legal  proceeding,  and, 
if  necessary,  to  take  examined  copies  of  the  same,  or  to 
procure  the  same  to  be  duly  stamped,  in  all  cases  in  which 
previous  to  the  passing  of  this  act  a  discovery  might  have 
been  obtained  by  filing  a  bill  or  by  any  otlier  proceeding 
in  a  Court  of  equity  at  the  instance  of  the  party  so  making 
application  as  aforesaid  to  the  said  Court  or  Judge.^ 
\ErUf  J. — I  do  not  see  anything  in  that  section  to  autborixe 
the  Court  to  call  upon  a  party  to  answer  upon  oath  the 
matters  in  an  affidavit]  The  intention  of  the  section  was 
to  obviate  the  necessity  and  expense  of  a  bill  of  discoveiji 
and  to  give  the  same  remedy.  The  remedy  given  by  the 
section  would  be  illusory,  if  it  merely  gave  the  right  to  inspect 
documents  of  which  the  party  applying  knew  the  existeocei 
as  such  a  remedy  practically  existed  before;  for  a  party 
able  to  name  the  documents,  would  almost  always  b^^^ 
an  interest  in  them,  and  where  he  had  an  interest  he  would 
have  been  entitled,  under  the  former  state  of  the  laWi  ^^ 
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With  respect  to  the  description  of  the  documentSy  the  rule 
should  be  to  produce  for  inspection,  &c.|  all  books  and 
documents,  &&,  material  and  relevant  to  the  proof  of  the 
case  upon  which  the  party  applying  relies.  The  Court  is  of 
opinion  that  the  statute  only  requires  the  opposite  partj  to 
produce  such  documents  as  the  applicant  raises  a  presump- 
tion are  relevant  to  the  case  upon  which  he  relies ;  and  by  no 
means  extends  to  entitle  a  party  to  require  his  adversary  lo 
produce  all  his  documents,  so  that  the  applicant  may  be 
enabled  to  find  something  favourable  to  his  case. 


Rule  nisi  accordingly  (a). 


(a)  The  rule  nisi  was  drawn  up 
in  the  following  form :  to  shew 
cause  "  why  the  plaintiffs  should 
not  produce  to  the  defendant, 
his  attorney  or  agent,  all  books, 
memorandums,  notes,  invoices, 
letters  or  documents  in  their  pos- 
session or  power  containing  any 
entry  or  statement  of  account  be- 
tween the  plaintiffs  and  Messrs. 
Bendixen  &  Co.  and  the  defend- 
ant, or  between  the  plaintiffs  and 
the  defendant,  relating  to  the 
matters  in  question  in  this 
cause*,  and  in  particular  all 
bought  and  sold  notes,  letters, 
invoices,  and  other  documents  in 
the  possession  or  power  of  the 
plaintiffs  relating  to  the  purchase 
by  them  of  thirty-four  casks  of 
tallow  in  the  affidavit  mentioned 
or  referred  to ;  and  why  defend- 
ant should  not  be  at  liberty  by 
himself,  his  attorney  or  agent,  to 
inspect  all  or  any  of  such  books 
and  documents,  and  take  extracts 
from  or  copies  of  all  or  any  of 
the  said  books  or  documents  so 


far  as  the  same  relates  to  the 
matters  in  question  in  this  ctose; 
and  why  the  plaintiffs  should  oot 
be  ordered  to  produce  all  or  tnj 
of  the  said  books  and  documents 
upon  the  trial  of  this  cause;  vA 
why  all  proceedings  in  the  abofe 
action  in  the  meanwhile  should 
not  be  stayed."  On  shewing 
cause  on  a  subsequent  day  againit 
the  rule,  it  was  made  absolute  in 
terms. 

*   In  the  case  of  GaUwafrihj 
V.  Norman  (November  25),  which 
was  a  rule  calling  for  the  pro- 
duction, amongst  others,  of  ^ 
documents,  &c.,  "  relating  to  the 
defence  of  the  defendant  in  tbii 
action,"  Erie,  J.,  said,  "The  de- 
fendant  has  no  right  to  search 
the  plaintiff's  documents,  &c.f  to 
discover  a  defence  to  the  action; 
but  only  to  inspect  such  of  tbeift 
as  he  can  convince  the  Court  ^^ 
likely  to  support  the  defence  ^P^ 
which  he  relies."   Power  shc^*° 
cause.    T.  Jones,  in  support  ^ 
the  rule. 
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Vohtme  //.     Qut  the  Dotice  of  trial,  when  his  Lordship  made  the  following 

— r — • —  order :  "  Upon  hearing  the  attorney  or  agent  for  the  plaintiff 

V.  and  counsel  for  the  defendants,  I  do  make  no  order  as  to  the 

and  Another,   notice  of  trial ;  and,  as  to  the  rest  of  the  summons,  on  the 

plaintiff  entering  a  remittitur  as  to  the  proceedings  demurred 

to,  1  do  make  no  order;  but  in  the  event  of  his  not  doing  so, 

I  do  order  that  the  issue  be  set  aside  as  irregular."    The 

remittitur  was  delivered  on  the  -Oth,  and  entered  on  the 

record,  but  the  demurrer  was  not  entered*     The  cause  jwas 

tried  on  the  12th,  in  the  absence  of  the  defendants,  and  a 

yerdict  returned  for  the  plaintiff.     There  was  no  affidavit 

of  merits. 

Skee,  Serjt,  Homy  and  H.  21  Coles  shewed  cause.  The 
proceedings  were  regular.  The  plaintiff  was  entitled  to 
add  the  similiters  to  the  surrejoinders  and  to  give  notice  of 
triaL  If  the  defendants  had  not  struck  out  the  similiters,  the 
notice  would  have  been  good;  and  by  striking  them  out, 
and  demurring  to  the  surrejoinder,  they  did  not  render  the 
notice  void.  Where  a  plaintiff  enters  a  remittitur  as  to  part 
of  the  causes  of  action,  it  is  as  if  that  portion  of  the  plead- 
ings to  which  it  applies  were  struck  out ;  and  no  issue  on 
that  part  remains  to  be  tried.  In  Bertram  v.  Gordon  (a), 
the  defendant  having  demurred  to  one  count  of  a  declara- 
tion, the  plaintiff  entered  a  nolle  prosequi  as  to  that  count, 
made  up  the  issue  and  went  to  trial  on  the  others  and  ob- 
tained a  verdict;  and  the  Court  held  that  the  issue  and  trial 
were  regular  and  refused  to  set  the  verdict  aside.  The  R^. 
Gen.,  Hil.  Term,  2  Wm.  4,  r.  59  (6),  though  it  does  not  refer 
to  a  case  like  the  present  in  terms,  offers  an  analc^us  rule. 
It  provides,  that  "  where  the  plaintiff  in  pleading  concludes 

(a)  2  Marsh.  144.  the  time  of  deliveriog  his  repli- 

(6)  Reg.  Gen.,  Hil.  Term,  2  cation,  or  other  subsequeDt  plead- 

Wm.  4,  r.  59.  **  In  all  cases  where  ing,  and,  in  case  issue  shall  aiter- 

the  plaintiff  in  pleading  concludes  wards  be  joined,  such  notice  shall 

to  the  country,  the  plaintiff's  at-  be  available ;  but  if  issue  be  not 

torney  may  give  notice  of  trial  at  joined    on    such    replication,  or 
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to  the  country,"  he  "may  give  notice  of  trial  at  the  time  of    ^J!f'^  ^' 
delivering  his  replication;"  and  "if  isaue  be  not  joined  on  — r — ~" 


Pools 
Pain 


such  replication,  or  other  subsequent  pleading,  and  the 
plduitiff  shall  sign  judgment  for  want  thereof,  and  forthwith  and  Another, 
give  notice  of  executing  a  writ  of  inquiry,  such  notice  shall 
operate  from  the  time  that  notice  of  trial  was  given  as  afore- 
said ;  and  in  all  cases  where  the  defendant  demurs  to  the 
plaintiff's  declaration,  replication,  or  other  subsequent 
pleading,"  the  defendant  "shall  be  obliged  to  accept  notice 
of  executing  a  writ  of  inquiry  on  the  back  of  the  joinder 
in  demurrer."  The  notice  of  inquiry  being  rendered  un- 
necessary by  the  remittitur,  the  notice  of  trial  given  remained 
good.  The  record  was,  therefore,  complete  by  the  entry  of 
the  remittitur  as  to  the  part  demurred  to,  and  the  trial 
consequently  regular. 

As  to  the  second  surrejoinder,  the  issue  on  that  also  was 
complete.  The  defendants  no  doubt  had  a  right  to  strike 
out  the  similiter,  and  to  substitute  a  special  similiter  or 
demur ;  but  they  had  no  right  to  strike  it  out  for  the  purpose 
of  putting  it  in  again,  and  so  defeating  the  plaintiff's  notice 
of  trial  and  rendering  his  proceedings  irregular. 

The  case  of  Twycross  v.  King  (a),  which  will  be  relied 
on  in  support  of  this  application,  is  distinguishable.  There 
was  only  one  count  in  that  declaration ;  and  the  record  was 
imperfect,  as  there  was  no  entry  of  the  demurrer  and 


other  subsequent  pleading,  and 
the  plaintiff  shall  sign  judgment 
for  want  thereof,  and  forthwith 
gire  notice  of  executing  a  writ  of 
inquiry,  such  notice  shall  operate 
from  the  time  that  notice  of  trial 
was  given  as  aforesaid ;  and  in 
all  cases  where  the  defendant 
demurs  to  the  plaintiff^s  decla- 
ration, replication,  or  other  sub- 
sequent pleading,  the  defendant's 
attorney,  or  the  defendant,  if  he 
plead  in  person,  shall  be  obliged 


to  accept  notice  of  executing  a 
writ  of  inquiry  on  the  back  of 
the  joinder  in  demurrer ;  and  in 
case  the  defendant  pleads  a  plea 
in  bar  or  rejoinder,  &c.,  to  which 
the  plaintiff  demurs,  the  defend- 
ant's attorney,  or  the  defendant, 
if  he  plead  in  person,  shall  be 
obliged  to  accept  notice  of  exe- 
cuting a  writ  of  inquiry  on  the 
back  of  such  demurrer." 

(a)  6  Q.  B.  663 ;  S.  C.  2  D. 
&  L.  534. 
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similiter,  nor  any  re-deliyery  as  here  of  the  issue.     [They 
referred  also  to  MUUhen  ▼.  Fax  (a).] 

Lush,  in  support  of  the  rule.  The  proceedings  are 
irregular.  On  the  2nd  of  August,  when  the  pluntiff 
delivered  the  issue  and  notice  of  trial,  the  latter  was^  ac- 
cording to  Reg.  Gen.,  HiL  Term,  2  Wm.  4,  r.  59,  con- 
ditionally good.  The  defendants,  however,  were  entitled 
at  any  time  within  four  days  to  strike  out  the  similiters  and 
demur.  They  did  accordingly  strike  out  the  similiters,  and 
on  the  6th,  delivered  a  demurrer  to  the  first  surrejoinder  and 
a  similiter  to  the  second.  It  is  said  they  ought  not  to  have 
struck  out  the  second  similiter,  as  they  afterwards  delivered 
it  in  the  same  terms ;  but  the  answer  is,  they  were  bound 
either  to  accept  the  issue  as  tendered  or  to  reject  it  altogether. 
On  the  6th,  therefore,  the  plaintiff  was  in  the  same  position 
as  if  he  had  not  delivered  a  notice  of  trial  at  all ;  and  at 
that  time  he  was  clearly  too  late  to  give  a  fresh  notice,  the 
commission  day  being  the  following  day.  Reg.  Gen.,  Hil. 
Term,  2  Wm.  4,  r.  59,  refers  to  two  cases  only :  the  one, 
where  an  issue  of  fact  is  joined,  or  judgment  is  signed 
by  default  on  an  issue  in  fact,  and  in  those  cases  the 
notice  of  trial  delivered  by  the  plaintiff  with  the  issue 
is  held  good;  the  other,  where  an  issue  of  law  is  joined, 
in  which  case  the  plaintiff  may  give  notice  of  executing 
a  writ  of  inquiry  on  the  back  of  the  joinder  in  demurrer; 
but  it  has  no  application  to  a  case  like  the  present 
Except  in  cases  within  the  above  rule,  a  plaintiff  cannot  give 
notice  of  trial  until  issue  is  joined.  In  T\vycross  v.  King{b), 
neither  the  (^ourt  nor  the  counsel  seem  to  have  thought 
that  the  rule  had  any  application  to  the  case  of  a  defendant 
striking  out  the  similiter  and  demurring.  The  case  of 
Adhins  v.  Anderson  (c),  shews  that  though  the  defendi^nt  is 


(a)  I  B.  &  P.  157. 
ih)  6  Q.   B.  663 ;  S.  C.  2  D. 
&  L.  534. 


(c)  10  M.  &  W.    12;  S.  C.  1 
Dowl.  877,  N.  S. 


k 
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under  terms  of  rejoining  gratis,  &c,,  he  has  four  days'  time     "^'j^kf  ^' 

within  which,  after  striking  out  the  similiter,  he  may  demur.  — r 

But  even  if  the  Court  should  hold  that  the  present  case  v. 

Paim 
comes  within  the  rule  of  Hil.   Term,  2   Wm.  4,  r.  59,    and  Another. 

the  issue  was  not  complete  on  the  day  to  which  the  notice 

of  trial  had  reference.     On  the  7th,  the  commission  day, 

the  record  was  incomplete,  the  similiters  having  been  struck 

out  and  no  remittitur  being  entered  till  the  9th.     The  case 

of  Twycross  v.  Ktnff  is  expressly  in  point     [He  was  then 

stopped  by  the  Court] 

Erle,  J. — I  am  of  opinion,  that  on  the  6th  of  August, 
the  defendants  had  a  right  to  render  void  the  notice  of  trial 
by  striking  out  the  similiters  and  demurring.  It  seems  to 
me  that  if  a  defendant  at  any  stage  of  the  proceedings 
strikes  out  the  similiter  and  demurs,  and  that  demurrer  is 
not  set  aside  as  frivolous,  it  renders  nugatory  a  notice  of 
trial  previously  given.  Nothing  that  the  plaintiff  could 
afterwards  do  would  render  such  a  notice  good.  I  think, 
therefore,  that  the  trial  was  irregular;  and  the  rule  roust, 
consequently,  be  made  absolute. 

Rule  absolute. 
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November  22,  LeECH   V.    ClABBURN. 

[In  the  Exchequer. 
Coram  Pollock,  C.  B.,  Parke,  B.,  and  Piatt,  B.] 

Where  plain-  1.  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 

appearance  by  ^hj  the  appearance  and  all  subsequent  proceedings  should 

ftotfor  M^  not  be  set  aside  for  irregularity. 

infant,  the  The  writ  was  issued  on  the  20th  of  October,  1851,  and 

aside,  upon  served  on  the  following  day ;  but  the  defendant  not  having 

undertaking^  appeared,  an  appearance  by  attorney  was  entered  by  the 

to  enter  an  rfaintiff  accordiuff  to  the  statute  on  the  29th.     On  the  30th 

appearance,        *^  ° 

aithoQgh  the  the  defendant  was  served  with  notice  of  declaration,  and  on 

not  apply  till  the  11th  of  November  the  defendant  obtained  the  above 

afler  notice  of  ^^*  upon  the  ground  that  he  was  an  in&nt,  and  that  the 

declaration.  appearance  by  attorney  was  therefore  irregular. 

JE.  H.  Reed  shewed  cause.  The  appearance  of  an  infint 
by  attorney  is  not  a  nullity,  but  an  irregularity  only ;  Nunn 
V.  Curtis  (a) ;  which  the  defendant  by  not  applying  sooner 
to  the  Court  has  waived ;  Strange  v.  Freeman  (b) ;  Alsager 
V.  Crisp  (c). 

Lush,  in  support  of  the  rule.  It  may  be  admitted,  that 
in  ordinary  cases  the  application  would  be  too  late.  Here, 
however,  the  defendant  is  an  infant,  and  the  cases  cited 
have  no  application. 

Per  Curiam. — The  rule  must  be  absolute  without  costs, 
the  defendant  undertaking  to  enter  an  appearance. 

Rule  accordingly. 

(a)  4  Dowl.  729.  (c)  9  Dowl.  353. 

(b)  5  Dowl.  407. 
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Joule  and  Others  v.  Taylor.  November  12, 

24. 

[In  the  Exchequer. 

Coram  Pollock^  C.  B.,  Parke,  B.,  Alderson,  B.,  and 

Piatt,  B.] 

t^  ASK  The  declaration  alleged  that  the  plaintiff  hereto-  By  sect  1  of 
fore,  to  wit,  &c.,  in  the  Court  of  Record  of  the  Borough  ^^x^^j^^ 
(/ourt  of  Manchester,  recovered  against  George  Garobier  a  diction  is  given 

,  to  the  Man* 

certain  debt  of  50L,  being  a  debt  which  accrued  to  the  Chester  Court 
plaintifis  within  the  jurisdiction  of  the  said  Court,  and  also  try  actions  of 
6i  15*.  Sd.,  which  in  and  by^the  same  Court  were  adjudged  Jl^tJ^^^umor 
to  the  plaintifis  for  their  damages  sustained,  as  well  on  dumgw 

.    ,  .     sought  to  b© 

occasion  of  the  detaining  the  said  debt  of  SOL,  as  for  their  recovered  shall 
costs  and  charges  by  the  said  Court  there  adjudged  to  the  50//^ 


plaintiffs  with  their  assent.     ITie  declaration  then  alleged  .  By  sect  62, 

*^  ^  ^  ^  *^       m  actions  com- 

that  the  said  debt  and  damages  being  unpaid,  the  plaintiffs  menced  for 
afterwards,  to  wit,  &c.,  prosecuted  out  of  the  said  Court  a  donein pur. 
writ  of  fieri  facias  directed  to  the  defendant,  then  and  still  J^J^^^^^*^ 
being  and  as  the  serjeant  at  mace  of  the  borough  of  Man-  month's  notice 

,  ,  must  be  given 

Chester,  and  the  proper  officer  of  the  said  Court  in  that  to  the  defend* 
behalf,  by  which  the  defendant  was  required  to  levy  of  in  an  action 
the  ffoods  and  chattels  of  the  said  G.  G.  the  two  sums  of  *g^"wt  t^® 

^  Serjeant  at 

50/.  and  6/.  15^.  8d. ;  that  the  said  writ  so  endorsed,  was  mace  of  the 
afterwards,  to  wit,  &c.,  delivered  to  the  defendant,  then  lectins  to  levy, 

'  auo  ~ 
iug 

although  a  reasonable  time  for  the  execution  of  the  said  '^^J^ 
writ  had  elapsed,  and  although  there  were,  within  the  juris-  notice  of  action 

was  poccs» 

diction  of  the  said  Court,  goods  and  chattels  of  the  said  gary. 

If  the  action 
had  been  for 
neglecting  to  levy  only,  whether  notice  of  action  would  have  been  necessary,  qtutre. 
Held  also,  that  the  Court,  in  addition  to  the  sum  of  50/.  claimed  as  a  debt,  had  the  power  to 
award  to  the  plaintiff  a  further  sum  for  the  purpose  only  of  giving  costs. 


and  also  for 


being  such  seijeant,  &c.,  to  be  executed  in  due  form  ;  that  ^^jq^  ^  false 
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G.  G.  of  which  the  defendant  might  have  levied  the  said 
moneys ;  yet  the  defendant  not  regarding,  &c.,  did  not  nor 
would  within  a  reasonable  time,  ftc,  levy  the  same  moneys 
or  any  part  thereof,  but  wholly  n^lected ;  and  afte^ 
wards  and  before  the  commencement  of  this  suit,  to  wit, 
&c.,  falsely  and  deceitfully  returned  nulla  bona;  to  the 
damage  of  the  plaintifls,  &c. 

Second  plea.  That  the  record  of  the  Borough  Court  of 
Manchester  was  as  follows:  [The  plea  then  set  out  the 
record,  which  after  stating  the  plaintiffs'  claim  and  a  con- 
fession of  the  debt  by  G.  G.,  concluded  with  judgment  in 
the  following  terms :]  '*  Therefore  it  is  considered  that  the 
plaintifis  do  recover  against  the  defendant  their  said  debt, 
and  also  6L  I5s.  8(/.,  for  their  damages  which  they  have  sus- 
tained as  well  on  occasion  of  the  detaining  the  said  debt  of 
50L  so  acknowledged  as  aforesaid,  as  for  their  costs  and 
charges  by  the  Court  here  adjudged  to  the  plaintifis  and 
with  their  assent  And  the  defendant  in  mercy,**  &c 
Verification  by  the  record. 

Last  plea.  That  the  supposed  grievances  were  committed 
by  the  defendant  afler  the  passing  of  the  8  &  9  Vict  c  cxlv. ; 
that  the  said  supposed  grievances  were  done  in  pursuance  of 
the  said  act,  and  that  no  notice  was  given  to  the  defendant 
before  the  commencement  of  this  suit     Verification. 

Replication  to  the  second  plea.  That  the  debt  sought  to 
be  recovered  in  the  action  so  brought  by  the  plaintifis  against 
G.  G.  in  the  said  (^ourt  of  Record  of  Manchester,  was  the 
sum  of  50L  and  no  more ;  and  that  no  damages  were  sought 
to  be  recovered  by  the  plaintifis  in  the  said  action  over  and 
above  their  costs  and  charges  by  them  about  their  suit  in 
that  behalf  expended,  except  or  other  than  such  damages  as 
were  necessary  for  the  purpose  of  enabling  the  plaintifis  to 
obtain  and  recover  their  said  costs  of  the  said  action ;  nor 
were  such  damages  as  aforesaid  recovered  by  the  plaintifis 
in  the  said  action  for  any  other  purpose  than  that  of 
obtaining  and  recovering  their  said  costs  of  the  said  action. 
Verification. 
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To  the  last  plea  demurrer  and  joinder  in  demurrer. 
Demurrer  to  the  replication  and  joinder  in  demurrer. 

Miltoard  for  the  plaintiff.  The  last  plea  is  bad,  for  no 
notice  of  action  was  necessary.  It  will  be  argued  that  it  is 
required  by  sect.  52  of  8  &  9  Vict  c.  cxlv.  (a),  the  act  by 
which  the  Borough  Court  of  Manchester  is  regulated ;  but 
the  plaintifis  complain  not  of  any  act  'Mone  in  pursuance  of 
that  statute,  but  of  a  neglect  to  do  an  act.  The  language 
of  the  section  is  similar  to  sect  133  of  5  &  6  Wm.  4,  c  76, 
with  reference  to  which  the  Court  of  Queen's  Bench,  in 
Rex  V.  BurreU(b)f  expressed  an  opinion  that  an  act  of 
omission  was  not  included  in  the  terms  '*  anything  done 
in  pursuance  of  the  act  [PoUack^  C.  B. — That  was  an 
action  of  debt  for  a  penalty,  and  does  not  appear  to  me 
conclusively  to  establish  that  an  act  of  omission  does  not 
come  within  the  clause  requiring  notice  of  action.  It  may 
well  be  that  an  act  which  is  penal,  whether  of  omission  or 
commission,  cannot  be  considered  to  be  done  in  pursuance 
of  a  statute.  But  I  do  not  acquiesce  in  the  general  propo- 
sition that  an  act  of  omission  is  not  within  the  notice 
clause,  the  object  of  which  is  to  give  an  opportunity  of 
tendering  amends.]  The  difference  between  acts  of  omission 
and  commission  for  this  purpose  has  been  often  recognised. 
In  Umphelby  v.  McLean  (e),  which  was  an  action  for  money 
had  and  received  against  collectors  of  taxes,  to  recover  the 
amount  of  an  excessive  charge  made  by  them,  I^rd  Ellen-- 
borough  observed,  with  reference  to  an  objection  that  they 


(a)  Which  enacts,  "  that  for  the 
protection  of  persons  acting  in  the 
execution  of  this  act,  be  it  enacted, 
that  all  actions  and  prosecutions 
to  be  commenced  against  any 
person  for  any  thing  done  in 
pursuance  of  this  act,  shall  be 
commenced  within  two  years 
after  the  fact  committed,  and  not 
afterwards  or  otherwise ;  and  no- 
tice in  writing  of  such  action, 


and  of  the  cause  thereof,  shall 
be  given  to  the  defendant  one 
month  at  least  before  the  com- 
mencement of  the  action,"  &c. 

(6)  12  A.  &  E.  460. 

(c)  1  B.  &  A.  42, 5.  See,  how- 
ever, Waierhouse  v.  Keen,  4  B. 
&  C.  200.  Kent  v.  The  Great  Wes- 
tern Railway  Company,  3  C.  B. 
714;  S.  C.  4  D.  &  L.  481. 


L.  M.  ^  P. 
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Joule 
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Taylor, 
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were  entitled  to  notice  of  action  under  43  Geo.  3>  c  92, 
s.  70,  which  contains  similar  words :  '*  From  the  words  of 
the  act  I  am  clearly  of  opinion,  that  it  does  not  apply  to  a 
case  of  this  description :  all  the  expressions  refer  to  some 
act  done,  or  fact  committed.  There  must  be  a  positive  act 
done :  in  this  case,  there  was  neither  act  done  nor  ftet 
committed."  In  Davis  v.  Curling  (a),  which  was  an 
action  against  a  surveyor  of  a  highway  for  leaving  gravel 
on  the  road  so  as  to  cause  an  obstruction,  the  Court  appears 
to  have  admitted  the  construction,  although  they  held  that 
the  leaving  of  the  gravel  was  such  an  act  done  as  required 
notice  of  action.  [Aldersariy  B. — The  provision  should  be 
construed  strictly,  for  here  is  a  wrong  done,  and  the  pro- 
tection is  restrictive  of  the  common  law.  The  sheriff  in 
such  a  case  would  be  entitled  to  no  notice.] 

Secondly.  The  sum  recovered  was  within  the  juris- 
diction of  the  Borough  Court  of  Manchester.  Sect  1  of 
8  &  9  Vict  c.  clxv.  (b)y  defines  the  amount  which  may  be 
recovered  in  that  Court;  damages  were  awarded  to  the 
plaintiff  only  for  the  purpose  of  carrying  costs,  and  it  has 
been  decided  that  that  is  no  excess  of  jurisdiction.  [He 
was  here  stopped  by  the  Court] 


Crompton  contriu  The  defendant  was  entitled  to  notice 
of  action.  The  omission  to  levy  and  the  return  of  nulla  bona 
are  one  transaction ;  and  the  latter  is  clearly  a  positive  act 
done  by  the  defendant  in  the  performance  of  his  duties 
under  the  statute.  The  bailifis  of  an  inferior  Court  require 
peculiar  protection  in  executing  a  fi.  fa. ;  because,  vrith  the 
exception  of  the  bailiff  of  the  County  Courts  established  by 
9  &  10  Vict  c.  95,   they  have  no  means  of  compelling 


(a)  8  Q.  B.  286,  293. 

ib)  Which  enacts,  that  the 
Court  "shall  have  aathority  to 
try  actions  of  assumpsit,  cove- 
nant, and  debt,  whether  the  debt 
be  by  specialty  or  on  simple  con- 


tract, and  all  actions  of  trespass 
or  trover  for  taking  goods  and 
chattels,  provided  the  sum  or 
damages  sought  to  be  recovered 
shall  not  exceed  fifty  pounds." 
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parties  setting  up  conflicting  claims  to  interplead.  Dams 
V.  Curling  is  in  favour  of  the  defendant.  Lord  DeU" 
man  in  that  case  said:  *'It  is  clear  that  the  defendant  is 
chaiiged  with  a  tort  committed  in  the  course  of  his  official 
duty :  he  is  charged,  as  surveyor,  with  the  positive  act  of 
leaving  the  gravel  on  the  road,  where  it  had  been  improperly 
placed,  lor  an  unreasonable  time."  The  present  case  is 
stronger;  for  the  defendant  not  only  omitted  to  do  an  act 
but  made  a  false  return.  Lord  Denman  cited  also  the 
dictum  of  Parkey  B.,  in  Palmer  v.  The  Grand  Junction  Bail-' 
way  Company  (a).  '*  If  the  action  was  brought  against  the 
Railway  Company  for  the  omission  of  some  duty  imposed 
upon  them  by  the  act,  this  notice  would  be  required."  In 
the  present  case  the  duty  is  imposed  on  the  defendant  by 
the  statute.  Wightmany  J.,  also,  in  Davis  v.  Curling,  points 
out  the  distinction  between  actions  of  contract  and  tort. 
He  says:  '*  I  agree  with  Mr.  Petersdorff  \hsX  this  action  is 
distinguishable  from  actions  ex  contractu,  as  assumpsit  for 
money  had  and  received,  and  from  actions  for  penalties. 
There  the  important  clause  of  sect.  109,  authorizing  the 
tender  of  amends,  would  not  apply."  [Parkey  B. — In 
Smith  V.  Shaw  (&),  a  company  established  by  statute  to 
construct  certain  docks,  was  authorized  to  appoint  a  dock 
master,  who  was  to  direct  the  mooring  and  removing  of  all 
vessels  in  the  docks,  and  to  have  the  control  over  the  space 
of  one  hundred  yards  of  the  entrances  into  the  docks,  so 
fiur  as  related  to  the  transporting  of  vessels  coming  in  or 
going  out  In  an  action  for  an  injury  done  to  a  vessel 
within  one  hundred  yards  of  the  entrance  of  the  docks  by 
reason  of  improper  directions  having  been  given  by  the 
dock  master  in  transporting  her  into  the  docks,  it  was  held 
that  the  giving  of  such  directions  was  a  thing  done  in  pur- 
suance of  the  statute.] 

Secondly.   The  Borough  Court  could  not  award  damages, 
which,  together  with  the  debt,  exceed  the  sum  of  501; 


1851. 

JOULB 

and  Others 

V. 

Taylor. 


(a)  4  M.  &  W.  749,  766. 


(6)  10  B.  &  C.  277. 
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Otherwise,  the  jurisdiction  might  be  extended  fiur  beyond 
the  limit  fixed  by  statute.  Thus,  in  covenant  on  a  mort- 
gage deed, — where  the  interest  which  accrued  subsequently 
to  the  day  of  payment  can  only  be  recovered  as  damages,-^ 
the  Court  might  award  a  sum  exceeding  60h  [AldenoMf 
B. — The  words  in  the  statute  are  "  sum  or  damages  sought 
to  be  recovered ;"  the  plaintiff  did  not  seek  to  recover  more 
than  50L ;  the  other  sum  is  awarded  to  him  by  the  Court] 
If  the  defendant  in  the  Borough  Court  had  paid  50il  into 
Court,  it  would  not  have  satisBed  the  cause  of  action  unlesB 
he  answered  the  damages  also ;  Lowe  v.  Steele  (a).  In 
Dempster  v.  Pumdl{b)f  where  a  declaration  in  the  old 
County  Court  claimed  \l.  19«.  6dL,  for  goods  sold,  and 
I/.  19«.  6^.,  on  an  account  stated,  it  was  held  that  the  Court 
had  no  jurisdiction. 


Milwardf  in  reply.  In  an  action  of  debt  the  damages  are 
merely  ancillary  to  the  debt;  1  ffms.  Sound,  33,  n.  (2); 
and  in  granting  them  the  Court  has  not  exceeded  its  juris- 
diction. The  debt  for  which  an  action  b  brought  must  be 
ascertained  by  the  sum  actually  recovered  :  Younger  v. 
Wilsby  {c)\  Shaddick  v.  Bennett  (d);  Drew  v.  Coles  (e); 
Baddley  v.  Oliver  (/);  Fairbrass  v.  PeUit  {g). 

Cur.  €tdv.  vulL 

Pollock,  C.  B.,  delivered  the  judgment  of  the  Court — 
There  must  be  judgment  for  the  plaintiff.  The  deter- 
mination of  the  first  question  which  was  argued  before 
us  and  which  is  raised  by  the  demurrer  to  the  last  plea, 
depends  upon  whether  notice  of  action  was  necessary  under 
the  statute  8  &  9  Vict  c.  cxlv.  which  establishes  the  Borough 


la)  15  M.  &  W.  380. 
(6)  4  Scott,  N.  R.  30. 
(c)  6  Taunt  452 ;  S.  C.  2  Marsh. 
145. 
{d)  4  B.  &  C.  769. 


(e)  1  DowL  580. 

(/)  1  Dowl.  598 ;  S.  C.  1  C. 
&  M.  219. 

(y)  1  D.  &  L.  622;  S.C.  12 
M.  &  W.  453. 


MICHAELMAS  TERM,    15   VICT. 

Court  of  Record  of  Manchester.  We  are  of  opinion  that 
such  notice  was  necessary,  and  that  consequently  the  last 
plea  is  good.  The  declaration  alleges  not  only  that  the 
defendant  neglected  to  levy,  but  also  that  he  made  a  false 
return ;  it  is  unnecessary,  therefore,  to  consider  whether  the 
former  is  an  act  in  respect  of  which  the  defendant  is  enti- 
tled to  notice  of  action,  inasmuch  it  is  clear  that  with  respect 
to  the  latter  he  is  so  entided.  This  appears  from  the  case 
of  Smith  v.  Shaw  (a),  which  was  alluded  to  by  my  Brother 
Parke  during  the  ai^ument 

With  respect  to  the  other  point, — that  the  inferior  Court 
had  no  jurisdiction, — we  think  that  the  plaintiff  is  entided  to 
judgment  The  cause  of  action  in  substance  did  not  exceed 
50L :  the  damages  were  only  given  for  the  purpose  of  car- 
rying costs.  The  Court,  therefore,  in  our  opinion,  had 
jurisdiction.  There  will,  therefore,  be  judgment  for  the 
plaintiff  upon  the  demurrer  to  the  replication  to  the  second 
plea,  and  judgment  for  the  defendant  on  the  demurrer  to 
the  last  plea. 

Judgment  accordingly. 
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(a)  10  B.  &  C.  217. 


RoPER  V.  Levi. 


November  24. 


[In  the  Exchequer. 


Coram  Pollock^  C.  B.y  Parke^  B.y  Aldersofiy  B,,  and 

Martitiy  A] 

A  SSUMPSIT  for  goods  sold,  work  and  labour,  and  upon  a  plea  that 

^    ^  ^    -t  plaintiff  sued 

an  account  stated.  defendant 

in  a  Coanty 
Coart,  and  that  they  mntoally  referred  the  action  and  all  matters  in  difference  therein,  is 
proved  by  an  order  of  reference  made  by  the  judge  of  the  County  Court,  by  consent  of  the 
-^'ainti    and  the  defendant. 

VOL.    II.  T   T  L.    M.    &   P. 
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Plea.     1.  Except  as  to    AL  \0b.  parcel,   &c.,  non  as- 
sumpsit. 

4.  Except,  &c.,  that  after  the  accruing  of  the  causes 
of  action,  the  plaintiff  levied  a  plaint  against  the  defendant 
in  the  County  Court  of  Kent,  holden  at  Gravesend,  for 
the  same  causes  of  action  as  arc  alleged  in  the  declaration ; 
that  he  issued  a  summons  against  the  defendant ;  that  the 
defendant  claimed  to  set  off  14/.,  and  paid  into  Court  \GL\ 
that  certain  disputes  and  differences  having  arisen,  and 
being  depending  between  the  plaintiff  and  the  defendant, 
of  and  concerning  the  causes  of  action  in  the  declaratioQ 
mentioned,  and  the  amount  of  the  said  debt  or  set  off  by 
the  defendant,  and  the  amount,  if  any,  which  then  remained 
due  and  payable  to  the  plaintiff  upon  the  balance  of  the 
said  accounts,  and  the  said  matters  in  difference  having 
respectively  arisen  within  the  jurisdiction  of  the  said  County 
Court,  and  there  being  then  no  other  or  further  matter  in 
dispute  or  difference  between  the  said  parties,  the  plaintiff 
and  the  defendant  mutually  referred  the  said  action  in  the 
said  County  Court,  and  all  matters  in  difference  therein 
between  them,  to  the  award,  order,  and  arbitrament  of 
H.  Newbon  and  E.  L.  Levy,  and  in  case  they  should  not 
agree,  then  to  the  umpirage  of  G.  M.  Arnold,  and  agreed 
that  the  decision  of  the  said  arbitrators  or  umpire  should 
be  final,  so  that  the  award  should  be  made  on  or  before,  &c., 
and  that  the  said  award  when  made  should  be  entered  as 
a  judgment  of  the  said  County  Court  in  the  said  cause. 
The  plea,  after  alleging  mutual  promises  to  perform  the 
award,  stated  that  the  arbitrators  having  requested  G.  M. 
Arnold  to  take  upon  himself  the  arbitration,  he,  as  umpire, 
did  so,  and  awarded  that  the  defendant  should  pay  into  the 
said  Court  to  the  credit  of  the  plaintiff,  the  further  sum  of 
4/.  IO5.,  and  that  the  same  should  be  received  by  the  plain- 
tiff with  the  said  sum  of  lOt  already  paid  into  Court  in  full 
satisfaction  and  discharge  of  and  for  all  the  said  matters  in 
difference  so  referred  as  aforesaid.  The  plea  then  averred 
that  the  defendant  had  been  ready  and  willing,  and  offered 


Lrvi. 
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to  pay  into  the  said  Court  to  the  credit  of  the  plaintiff,  the     ^*  ^-  fr  P« 
said  sum  of  4t  10*.  in  pursuance  of  the  award,  but  that  the  *■ — '• — 

.  ,  ROPEE 

plaintiff  refused  to  receive  it ;  and  that  the  defendant  now  ». 

brought  into  Court  the  sum  of  4/.  IO5.,  ready  to  be  paid  to 
the  plaintiff.    Verification. 

Replication :  that  the  said  G.  M.  Arnold  did  not  make 
his  award  of  and  concerning  the  matters  in  difference,  &c. 

At  the  trial  before  Martin,  B.,  at  the  sittings  in  this 
Term,  the  plaintiff  having  proved  his  case,  the  defendant, 
in  support  of  the  fourth  plea,  put  in  an  order  of  reference 
made  by  the  judge  of  the  County  Court  in  the  usual 
form  (a),  and  the  award,  which  was  in  substance  as 
stated  in  the  fourth  plea.  On  the  part  of  the  plaintiff 
it  \fS8  objected  that  the  order  of  reference  and  award  did 
not  support  that  plea,  as  the  submission  was  stated  to  have 
been  made  by  agreement  of  the  parties,  whereas  the  order 
of  reference  appeared  to  have  been  made  by  order  of  the 
judge  of  the  County  Court.  Martin,  B.,  was  of  opinion 
that  the  plea  was  proved,  and  directed  the  jury  to  find 
a  verdict  for  the  defendant  on  the  issue  raised  by  it, 
^ving  the  plaintiff  leave  to  move  to  enter  the  verdict  for 
him  upon  it 

Edwin  James  now  moved  accordingly.  There  is  a  ma- 
terial variance  between  the  fourth  plea  and  the  evidence 
tendered  in  support  of  it  The  plea  states  a  submission 
by  the  mutual  agreement  of  the  parties ;  but  the  order  of 
reference  adduced  in  support  of  it  was  made  by  order  of 
the  judge  of  the  County  Court  The  objection  is  not  one 
of  form  merely,  for  if  the  submission  was  by  an  order  of 


(a)  The  order,  which  was  made  fendant,  I,  J.  E.  Esquire,  judge 

before  the  Dew  cules  under  12  &  of  the  said  Court,  do  order  that 

13  Vict.  c.  101,  8.  12,  came  into  this  suit,  &c.,  be  referred  to,  &C.'' 

operation,  commenced  as  follows :  The  commencement  of  the  form 

*•  Upon  reading  the  plaint  in  this  given  in  the  schedule  to  the  new 

cause,  and  by  and  with  the  con-  rules  is  in  substance  the  same, 
sent  of  the  said  plaintiff  and  de- 

T  T  2 
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Foiitme  II,     the  judge  of  the  County  Court,  he  might,  upon  the  fol- 

—  lowing  Court  day,  have  set  it  aside,  under  sect  77  of 

^''^^''       9  &  10  Vict  c.  95  (a). 

Parke,  6. — There  ought  to  be  no  rule.  The  judge  of 
the  County  Court  has  no  power  to  refer  a  cause  except  by 
the  consent  of  the  parties,  as  appears  by  sect  77  of  9  &  10 
Vict,  c  95,  which  has  been  referred  ta  That  which 
makes  the  award  binding  under  such  a  submissioa 
is,  not  the  order  of  the  judge,  but  the  consent  of  the 
parties;  and  it  is  immaterial  whether  the  submission  is 
agreed  to  in  a  County  Court  or  not  In  declaring  upon 
such  an  award,  it  would  not,  I  think,  be  necessary  to  a?er 
that  the  submission  was  made  by  order  of  the  judge.  The 
plea,  therefore,  was  supported  by  the  evidence. 


Pollock,  C.  B.,  Aldrbson,  B.,  and  Martin,  B.,  con- 
curred. 

Rule  refiised. 


{a)  Which  enacts,  that  "the 
judge  may  id  any  case,  with  the 
consent  of  both  parties  to  the 
suit,  order  the  same,  with  or 
without  other  matters  within  the 
jurisdiction  of  the  Court  in  dis- 
pute between  such  parties,  to  be 
referred  to  arbitration,  to  such 
person  or  persons,  and  in  such 
manner,  and  on  such  terms  as  he 
shall  think  reasonable  and  just ; 
and  such  reference  shall  not  be 
revocable  by  either  party,  except 
by  consent  of  the  judge ;  and  the 
award  of  the  arbitrator  or  arbi- 
trators  or  umpire  shall  be  en- 


tered as  the  judgment  in  the  cause, 
and  shall  be  as  binding  and 
effectual  to  all  intents  as  if  givea 
by  the  judge ;  provided  that  the 
judge  may,  if  he  think  fit,  on 
application  to  him  at  the  first 
Court  held  after  the  expiration 
of  one  week  after  the  entry  of 
such  award,  set  aside  any  suck 
award  so  given  as  aforesaid,  ta 
may,  with  the  consent  of  both 
parties  aforesaid,  revoke  the  re- 
ference, or  order  another  refer- 
ence to  be  made  in  the  manner 
aforesaid." 
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DoBflETT   V.    ASPDIN.  November  \9. 

[In  the  Common  Pleas. 

Coram   Jervis^    C.  J.y  Mauk,  J.,    WilUamSy  J.^  and 

Talfaurds  J.} 

1  HIS  was  a  demurrer  to  a  plea.     The  defendant  did  not  The  objection 
deliver  his  paper  books  in  time,  but  the  plaintiff  delivered  books  have 
them  on  the  day  after  the  default  in  the  usual  course.    The  ^^*^°n^ttme 
defendant  did  not  pay  the  plaintiff  for  the  copies  which  had  nor  pud  for, 
been  thus  delivered  for  him.     At  the  conclusion  of  the  ar-  in  die  Common 

^     i.  ^-1      J  Pleas  without 

gument  in  support  of  the  demurrer,  ^y  j^^e  of 

in  intention 
.  to  take  it 

Massey  Dawson  was  about  to  address  the  Court  in  sup- 
port of  the  plea,  when 

Cramptanf  who  had  supported  the  demurrer,  objected  to 
his  being  heard^  on  the  ground  that  the  defendant  had  not 
paid  for  the  paper  books;  relying  upon  the  7th  rule  of 
Hil.  Term,  4  Wm.  4,  pt.  I. 

Massey  Dawson  contended  that  the  objection  could  not 
prevml,  as  no  notice  of  an  intention  to  take  it  had  been 
given;  referring  to  2  Chit.  Archb.,  832,  8th  ed«,  where 
it  is  laid  down,  that  if  a  partj  **  intends  objecting  to  his 
opponent  being  heard  on  the  argument  until  the  costs"  of 
copies  of  the  demurrer  books  "are  paid,  he  must,  before 
the  day  of  argument,  give  notice  to  him  of  the  intention 
to  make  such  objection ; "  for  which  proposition  Sandall  v. 
Bennett  (a)  is  cited. 

Jervis,  C.  J. — 1  observe,  upon  referring  to  that  case, 
(a)  2  A.  &  £.  204 ;  S.  C.  4  N.  &  M.  89 ;  3  Dowl.  294. 
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Voitau  II.     that  the  Court  only  intimated  that  "on  any  future  occasion," 
notice  of  such  objection  must  be  given. 


DORBETT 

V, 
ASFDIK. 


Mr.  TooteUy  of  the  Rule  Office,  stated  in  answer  to  a 
question  from  the  Court,  that  it  was  not  the  practice  in 
this  Court  to  give  notice  of  the  objection. 

Jervis,  C.  J.,  referred  to  Wilton  v.  Scarlett  (a). 

Massey  Dawson.  At  all  events,  the  objection  should  have 
been  taken  before  the  commencement  of  the  aigument 

Per  Curiam. — The  plaintiff  is  entided  to  judgment  If 
the  defendant  should  desire  to  make  any  application  to  the 
Court  upon  affidavit  with  respect  to  the  case,  he  maj 
do  so. 

Judgment  for  the  plaintiff. 

On  the  following  day,  Massey  Dawson  applied  to  set 
aside  the  judgment,  and  have  the  case  set  down  for  argu- 
ment, upon  an  affidavit  of  the  clerk  of  the  defendant's 
attorney,  stating  that  the  omission  to  deliver  the  paper  books 
arose  from  inadvertence,  and  that  the  plea  was,  in  deponent's 
belief,  good. 

Per  Curiam. — The  defendant  may  take  a  rule  apoo 
filing  an  affidavit  of  merits,  otherwise 

Rule  refused  {b). 

(a)  1  D.  &  L.  810.  {J))  No  affidavit  waa  filed. 
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Clack   v.    SaINSBURY.  November^. 


[In  the  Common  Pleas. 

Coram  Jervisy  C.  •/!,  Mauky  •/.,  Williams^  •/.,  and 

Talfourd,  J.] 

Assumpsit  upon  a  bm  of  exchange  for  40/.,  dated  Toadeda- 
the  15th  November,  1850,  payable  two  months  after  date,  doi!^^iiMt 
drawn  by  the  defendant  upon  and    accepted    by  Charles  bm^'^ted  No- 
Bromley,  and  by  the  defendant  indorsed  to  the  plaintiff.        vember,  1850, 

_.,  ,  ,  and  having  less 

Plea,  (mter  alia),  that  heretofore,  to  wit,  on  the   13th  than  three 
day  of  September,  1850,  it  was  corruptly  and  against  the  defenint  ™"' 
form  of  the  statute  in  such  case  made  and  provided,  airreed  P^«*<^«J  ^•^ 

^  .     .        heretofore,  to 

by  and  between  the  said  Charles  Bromley  and  the  plaintiff,  wit,  on  the 

that  the  plaintiff  should  then,  to  wit,  on  the  day  and  year  tember,  1850, 

last  aforesaid,  lend  and  advance  to  the  said  C.  B.  a  certain  J.^^^^  ^1^ 

sum,  to  wit,  37/.,  and  that  the  plaintiff  should  forbear  and  between  B. 

*  ^  and  plaintiff 

give  day  of  payment  thereof  to  the  said  C.  B ,  from  the  that  plaintiff 

day  and  year  last  aforesaid  until  and  upon  a  certain  day,  to  wit,  &c.,' 

to  wit,  the  loth  day  of  November,  a.  d.  1850,  and  should,  ^^^^^;^]^* 

for  'such  forbearance  and  giving  day  of  payment,  receive  &c.,  until,  to 

and  take  more  than  lawful  interest,  at  the  rate  of  5/.  per  of  November, 

cent,  per  annum  on  the  said  sum  of  37i,  that  is  to  say,  3/.,  8hourd*for8uch 

making  together  with  the  said  sum  of  37/.,  the  sum  of  40/. ;  ?J^*^"*"*^!i,^ 

and    that  for  securing  such   payment  to  the  plaintiff,  the  5A  per  cent, 

and  that  to 
secure  such  payment,  B.  should  accept  and  deliver  a  bill  at  two  months  for  402.,  drawn  upon 
defendant  i  hat  in  pursuance  of  the  said  corrupt  agreement  the  money  was  lent,  and  the  bill 
drawn  and  delivered  ;  that  after  the  bill  became  aue,  to  wit,  ^c,  it  was  agreed  between  plaintiff, 
defendant  and  B.,  that  in  consideration  of  a  certain  sum,  to  wit  &c.,  time  should  be  given  till 
January,  1851,  and  that  for  securing  payment  of  the  sum  due,  the  bill  in  the  declaration  men- 
tioned was  given. 

Replication,  that  each  of  the  contracts  and  bills  mentioned  in  the  plea  was  entered  into  and 
made  after  the  passing  of  the  3  &  4  Wm.  4,  c.  9B ;  that  the  loan  was  made  upon  the  security 
of  the  first  bill,  and  that  each  bill  had  less  than  three  months  to  run. 

Rejoinder,  that  the  contract  and  bills  were  entered  into  and  made  after  the  2  ft  3  Vict.  c.  37. 

HMt  upon  demurrer,  that  the  replication  was  a  good  answer  to  the  plea, — the  3  &  4 
Wm.  4,  c.  98,  not  being  repealed  by  the  2  &  3  Vict  c.  37~and  that  the  rejoinder  was  no 
answer  to  the  replication. 
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said  C.  B.  should  then,  to  wit,  on,  &c.,  deliver  to  the 
plaintiff  a  certain  bill  of  exchange,  to  wit,  a  bill  of  exchange 
bearing  date  the  12th  of  September,  1850,  drawn  by  the 
defendant  upon,  and  accepted  by  the  said  C.  B.y  for  402L, 
two  months  after  date,  and  indorsed  by  the  defendant  in 
blank.  That  the  plaintiff,  in  pursuance  of  the  said  corrupt 
and  unlawful  agreement,  did  then,  to  wit,  on,  &c.,  lend  and 
advance  the  said  sura  of  37L  to  the  said  C.  B.,  on  the 
terms  aforesaid ;  and  the  said  C.  B.,  in  pursuance  of  the 
said  corrupt  and  unlawful  agreement,  and  upon  the  terms 
thereof,  and  for  the  purposes  in  that  behalf  afores^d,  there- 
upon then,  to  wit,  on,  &c.,  delivered  to  the  plaintiff  such 
bill  as  last  aforesaid;  and  thereupon  the  plaintiff  then  took 
and  received  the  said  last  mentioned  bill,  in  pursiumce  of 
the  said  corrupt  and  unlawiul  agreement,  and  on  the  terms 
thereof,  and  for  the  purpose  of  securing  the  said  repayment 
to  the  plaintiff  of  the  said  sum  of  37/1,  and  the  sidd  payment 
of  the  said  sum  of  3L  for  such  interest  as  aforesaid,  which 
interest  exceeds  the  rate  of  5/.  for  the  forbearing  of  10021 
for  a  year,  contrary  to  the  form  of  the  statute.  That  after- 
wards, and  when  the  said  last  mentioned  bill  was  due  and 
payable,  to  wit,  on  the  1 5th  day  of  November,  1850,  it  was 
agreed  between  the  plaintiff  and  defendant  and  the  said 
C.  B,,  that  in  consideration  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  SL,  to  be  paid  by  the  said  C.  B.  to  the 
plaintiff,  further  time  should  be  given  by  the  plaintiff  for 
payment  to  him  of  the  said  sum  of  40Z>  in  the  said  last 
mentioned  bill  specified,  to  wit,  until  the  18  th  day  of 
January,  1851 ;  and  that  for  securing  payment  thereof 
as  last  aforesaid,  the  defendant  should  draw  a  bill  upon 
the  said  C.  B.  for  40L,  two  months  after  date;  that 
the  said  C.  B.  should  accept  the  said  last  mentioned 
bills,  that  the  defendant  should  indorse  and  deliver  it  to 
the  plaintiff;  and  that  the  said  last  mentioned  bill  should 
be  taken  and  received  by  the  plaintiff  in  renewal  of  and 
substitution  for  the  bill  in  this  plea  mentioned.  That 
afterwards,   to   wit,   on,   &a,   in   pursuance   of  the  said 
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last  mentioned  agreement,  the  defendant  made,  and  the    ^'  ^-  9f  ^- 

said  C.  B.  accepted  such  bill,  and  the  defendant  indorsed  ^— ^ — 

and  delivered  the  same  to  the  plaintiff,  who   thereupon  ». 

then,  in  pursuance  of  the  said  last  mentioned  agreement,  Sainsbuby. 
took  and  received  the  same  in  renewal  of  and  substitution 
for  the  said  bill  in  the  plea  first  mentioned,  and  for  the 
purpose  of  securing  repayment  to  him,  as  in  that  behalf 
aforesaid,  of  the  said  sum  of  S7L,  so  lent  upon  such  corrupt 
and  unlawfid  agreement  as  aforesaid,  and  the  payment  of 
the  said  first  mentioned  sum  of  3L  for  such  interest  as 
aforesaid ;  which  said  bill  in  this  plea  secondly  mentioned, 
was  and  is  the  same  bill  in  the  declaration  mentioned. 
That  there  never  was  any  other  consideration,  except  as  in 
that  behalf  as  aforesaid,  for  the  said  indorsement  and 
delivery  by  the  defendant  to  the  plaintiff  of  the  said  last 
mentioned  bill,  or  for  the  plaintiff  being  the  holder  thereof; 
and  that  the  plaintiff  had  always  held,  and  then  held  the 
same,  for  and  upon  such  consideration  as  in  that  behalf 
aforesaid,  and  not  for  or  upon  any  other  consideration 
whatsoever.     Verification. 

Replication,  that  each  of  the  said  contracts  and  bills  of 
exchange  in  the  said  plea  mentioned,  was  made  and  entered 
into,  drawn,  accepted,  and  indorsed  respectively,  and  the 
said  several  matters  and  things  therein  mentioned  occurred 
as  in  the  plea  respectively  alleged,  after  the  coming  into 
operation  of  a  certain  statute  (3  &  4  Wm.  4,  c.  98),  and 
while  the  provisions  of  the  same  statute  were  and  remained 
in  force  and  unrepealed ;  that  the  said  contract  or  agree- 
ment for  the  said  loan,  and  the  said  loan  in  the  said  plea 
mentioned,  were  made  upon  the  security  of  the  bill  first  in 
the  plea  mentioned,  and  that  each  of  the  said  bills  therein 
mentioned  was  made  payable  within  three  months,  that  is 
to  say,  at  two  months  from  the  date  thereof  and  not 
otherwise.     Verification. 

Rejoinder.  That  each  of  the  said  contracts  and  bills  in 
the  plea  mentioned  was  made  and  entered  into,  drawn, 
accepted,  and  indorsed  respectively,  and  the  said  several 
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Voiume  IL     niattcrs  and  things  therein  mentioned  occurred,  as  in  the 
1851. 
'■ —  plea  respectively  alleged,  after  the  passing  and  coming  into 

rf  ^*^       operation  of  the  7  Wm.  4  &  1  Vict.  c.  80,  the  2  &  3  Vict 

Sainbbury.    ^   gy^  the  3  &  4  Vict  c.  83,  the  4  &  6  Vict  c.  64,  the 

6  &  7  Vict  c.  45,  and  the  8  &  9  Vict  c.  102 ;  and  whilst 

the  said  last  mentioned  statute  was  and  remained  in  force. 

Verification. 

Special  demurrer  and  joinder. 

Phinn^  in  support  of  the  demurrer.  The  rejoinder  is 
bad,  and  the  replication  good.  Under  the  12  Ann.  st  2, 
c.  16,  which  made  void  all  contracts  for  the  loan  of  money 
at  a  rate  of  interest  exceeding  5£  per  cent  per  annum,  the 
contract  described  in  the  plea  would  have  been  usurious 
and  void.  But  the  7th  section  of  the  3  &  4  Wm.  4,  c.  98, 
which  enacted  that  *'no  bill  of  exchange  or  promissory 
note  made  payable  at  or  within  three  months  after  the  date 
thereof,  or  not  having  more  than  three  months  to  run,** 
should  be  void  by  reason  of  the  usury  laws,  operated  as  a 
total  and  unqualified  repeal  pro  tanto  of  the  statute  of 
Anne,  and  makes  the  transaction  in  question  valid. 

It  will  be  said,  however,  that  the  latter  statute  has  been 
repealed  by  a  subsequent  act,  which  contains  a  proviso,  and 
that  the  plea  should  have  shewn  that  the  transaction  did  not 
fall  within  that  proviso.  The  7  Wm.  4  &  1  Vict  c.  80  enacted 
that  ^^  no  bill  of  exchange  or  promissory  note  made  payable 
at  or  within  twelve  months  after  the  date  thereof,  or  not 
having  more  than  twelve  months  to  run,"  should  be  void  by 
reason  of  the  usury  laws ;  and  that  act,  which  was  tempo- 
rary  only,  was  continued  by  the  2  &  3  Vict  c.  37,  which 
re-enacted  the  same  provision  in  identical  terms,  and  ex- 
tended it  also  to  '^  any  contract  for  the  loan  or  forbearance 
of  money,  above  the  sum  of  lOZ.  sterling."  This  statute, 
however,  contained  a  proviso  that  the  act  should  not  extend 
"  to  the  loan  or  forbearance  of  any  money  upon  security  of 
any  lands,  tenements,  or  hereditaments;"  and  it  will  be 
objected,  that  the  plea  is  bad  for  not  negativing  that  the 


Clack 
r. 
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contract  was  within  this  proviso.  The  2  &  3  Vict  c.  37,  X.  Af.  flr  P. 
was  also  a  temporary  act,  but  its  provisions  have  been 
continued  in  force  by  the  subsequent  acts  mentioned  in  the 
rejoinder  (a).  It  is  erroneous,  however,  to  suppose  that  the 
2  &  3  Vict.  c.  37,  repeals  the  3  &  4  Wm.  4,  c  98.  It  does 
not  do  so  expressly ;  and  there  is  no  ground  for  inferring 
that  it  does  so  impliedly.  Both  acts  are  affirmative :  they 
are  not  inconsistent  with  each  other ;  on  the  contrary,  they 
may  stand  together;  and  if  so,  the  Court  will  not  hold  that 
one  repeals  the  other.  [Mauk,  J. — Two  holes  have  been 
made  in  the  statute  of  Anne ;  and  the  question  is,  whether 
they  stand  side  by  side,  or  whether  one  does  not  compre- 
hend the  other,  so  as  to  leave,  in  fact,  but  one  hole.  In  the 
latter  case,   the   plea  is  bad.]     Before   the  7  Wm.  4  & 

1  Vict.  c.  80  and  2  &  3  Vict.  c.  37,  the  3  &  4  Wm.  4,  c.  98 
had  so  modified  the  statute  of  Anne,  that  the  latter  applied 
only  to  bills  and  notes  which  had  more  than  three  months 
to  run.  The  2  &  3  Vict,  c  37,  deals  with  the  statute  of 
Anne,  not  as  it  stood  originally,  but  as  it  stood  modified 
by  the  3  &  4  Wm.  4,  c  98. 

The  recent  authorities  upon  the  validity  of  pleas  under 
the  usury  laws  have  no  bearing  upon  the  present  ques- 
tion ;  for  in  all  of  them  the  transactions  were  protected,  not 
by  the  3  &  4  Wm.  4,  c  98,  but  by  the  2  &  3  Vict.  c.  37 ; 
Derry  v.  Toll  (ft) ;  WdsKboum  v.  Burrows  (c).  [He  referred 
also,  in  the  course  of  the  argument,  to  FoHett  v.  Moore  {d); 
and  to  Berrington  v.  Collis  (e),  and  Doe  d.  Haugkton  v. 

Montague  Smithy  contra.  The  3  &  4  Wm.  4,  c.  98,  has 
been  repealed,  or  rather  absorbed  by  the  2  &  3  Vict  c.  37. 

(a)  The  last  act  is  the  13  &  14  (e)  I  Ezch.  107 ;  S.  C.  6  D. 
Viet.  c.  56,  which  continnes  the  &  L.  105. 

2  &  3  Vict.  c.  37,  until  the  let  of  id)  4  Exch.  410. 
January,  1856.  (e)  5  Bing.  N.  C.  332 ;  S.  C. 

(b)  5  Exch.  741 ;   S.  C.  1  L.      7  Scott,  302. 
M.  &  P.  589.  (/)  U  M.  &  W.  333. 
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The  former  of  these  statutes  exempted  certain  traDsactions 
from  the  statute  of  Anne.  The  7  Wm.  4  &  1  Vict,  c  80,  was 
intended,  as  stated  in  its  preamble,  ^*  to  extend  such  exemp- 
tions;"  and  the  effect  of  the  more  extensive  act  is  to  absorb 
the  less  extensive  one.  That  such  was  the  opinion  of  the  Le- 
gislature seems  clear  from  their  reciting  in  the  2  &  3  Vict, 
c  37,  the  later  act  only  and  not  the  earlier  one :  and  it  is 
not  probable  that  they  intended  that  two  acts  should  co-exist 
when  one  was  sufficient  *'If  a  statute,  before  perpetual, 
be  continued  by  an  affirmative  statute  for  a  limited  time, 
this  does  not  amount  to  a  repeal  thereof  at  the  end  of  that 
time;"  Dwarris  an  Statutes^  534,  2nd  ed. 

But  even  if  the  3  &  4  Wm.  4,  c  98,  be  not  absorbed  by 
the  later  acts,  the  defendant  is  entitled  to  judgment:  for 
those  acts  have  not  repealed  the  statute  of  Anne,  but  merely 
exempted  certain  transactions  from  its  operation,  and  the 
plaintiff  has  not  shewn  that  the  transaction  in  question  falb 
within  any  of  the  exemptions.  Berrington  v.  CoUU  (a)  shews 
that  three  months'  bills  are  not  under  every  possible  state  of 
circumstances  taken  out  of  the  statute  of  Anne;  and  this 
transaction  may  have  resembled  that  which  was  held  void 
in  that  case.  [WiUiamSy  J. — If  the  action  had  been  brought 
before  the  3  &  4  Wm,  4,  c.  98,  would  not  the  plea  have 
been  in  the  same  form  as  it  now  is?]  Yes.  [Jeruisy  C.  J. 
— Then  the  only  issue  would  have  been  whether  more  than 
5/.  per  cent,  had  been  taken?]  No;  whether  there  had 
been  a  corrupt  agreement.  The  plea  alleges  that  it  was 
corruptly  agreed  between  the  plaintiff  and  the  defendant: 
but  if  the  evidence  shewed  simply  a  loan  for  more  than  5L 
per  cent,  upon  a  bill  of  exchange  protected  by  the  recent 
acts,  that  would  not  be  a  corrupt  agreement,  and  the  plea 
would  not  be  proved.  To  establish  the  plea  it  would  be 
necessary  to  prove  that  more  than  ^L  per  cent  was  taken, 
and  landed  security  was  given.  [Maule^  J. — You  contend, 
then,  that  the  plea  does  not  set  out  all  the  terms  of  the  agree- 
ment, but  that   at  the  trial  you  might   give  evidence  to 


(fl)  5  Bing.  N.  C.  332  ;  7  Scott,  302. 
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shew  that  the  money  was  lent  upon  the  deposit  of  a  lease    i^  Af .  §•  p. 

or  a  mortgage  in  fee  as  well  as  upon  a  two  months'  bill,  '—^ — 

Would  that  not  amount  to  a  variance?]     The  plea  having  „. 

alleged  that  a  corrupt  agreement  was  entered  into,  the  evi-  Sainsbory. 
dence  necessary  to  shew  that  it  was  corrupt  will  not  make 
a  variance.  [Maule,  J. — The  plea  does  not  allege  that 
there  was  a  corrupt  agreement,  and  a  bill  was  given  in  pur- 
suance of  it,  but  that  there  was  a  corrupt  agreement  to  give 
the  bill.]  Thibault  v.  Gibsoniay^  Washbaum  v.  Burrows  (i), 
and  Derry  v.  Toll  (c),  shew  that  it  is  sufficient  for  the  de» 
fendant  to  rely  simply  on  the  statute  of  Anne  in  his  plea, 
and  that  it  is  the  duty  of  the  plaintiff  to  take  the  case  out 
of  it.  The  plaintiff's  proper  course  was  to  traverse  that  it 
was  corruptly  agreed  as  stated  in  the  plea. 

Fhtnuy  in  reply.  The  passage  cited  from  DwarrU  on  Sta- 
tutes is  not  very  intelligible ; — an  observation  not  applicable 
to  the  following  proposition  to  be  found  in  the  same  book  and 
which  bears  directly  upon  this  case :  **  In  like  manner,  an 
affirmative  statute  does  not  repeal  a  precedent  affirmative 
statute ;  and  if  the  substance  be  such  that  both  may  stand 
together,  they  shall  have  a  concurrent  efficacy.  The  sta- 
tute 23  Eliz.  c.  1,  which  gave  20£  per  month  against  a 
recusant,  did  not  take  away  the  penalty  of  twelvepence  for 
every  Sunday,  given  by  stat  1  Eliz.  c.  2  (d);"  Dwarris  an 
Statutes,  474,  2nd  ed.  The  2  &  3  Vict  c.  37  did  not  ab- 
sorb the  3  &  4  Wm.  4,  c  98.  If  the  former  were  allowed  to 
expire,  the  latter  would  nevertheless  be  in  full  force.  It  is 
contended  that  enough  appears  upon  the  plea  to  bring  the 
case  within  the  statute  of  Anne ;  but  it  does  not  shew  a  usu- 
rious contract  It  describes  a  contract  for  a  loan  at  more  than 
5/L  per  cent,  upon  a  bill  having  less  than  three  months  to 
run.  But  that  is  not  a  transaction  within  the  statute  of 
Anne  as  it  now  stands  since  the  passing  of  the  3  &  4  Wm.  4, 

(a)  12  M.  &  W.  88 ;   S.  C.  1  (c)  6  Excb.  741 ;   S.  C.  1  L. 

D.  &  L.  253.  M.  &  P.  589. 

(6)  1  Ezch.  107  ;  S.  C.  5  D.  &  (d)  11  Rep.  63  6. 
L.  105. 
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c.  98;  and  the  dates  in  the  plea  are  material,  as  shewing  that 
the  transaction  was  subsequent  to  the  passing  of  the  3  &  4 
Wm.  4,  c.  98.  If  the  agreement,  as  described,  be  not  corrupt, 
it  is  not  made  so  by  being  called  a  corrupt  agreement  If  the 
replication  had  traversed  the  agreement,  the  only  question 
at  the  trial  would  have  been  whether  the  agreement  des- 
cribed had  been  entered  into,  and  the  word  '^  corrupt"  would 
not  have  let  in  evidence  of  a  totally  different  contract 
[Jervisy  C.  J. — In  Buchanan  v.  Klnninff{a),  the  Court  of 
Exchequer  Chamber  held  that  this  Court  had  given  undue 
weight  to  the  word  ^duly"  in  a  plea.] 


Jeryis,  C.  J. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court  The  action  is  on 
a  bill  of  exchange,  payable  two  months  after  date,  to  which 
the  defendant  has  pleaded,  in  substance,  that  a  corrupt 
agreement  was  entered  into  for  the  advance  of  STL ;  and 
that  for  securing  such  payment  a  bill  should  be  given,  for 
which  the  bill  sued  upon  was  given  in  substitution.  The 
replication  states  that  both  transactions  occurred  after  the 
passing  of  the  3  &  4  Wm.  4,  c.  98 ;  that  the  loan  was  made 
on  the  security  of  the  first  bill,  and  that  both  bills  were 
payable  in  less  than  three  months.  The  rejoinder  states 
that  the  transactions  occurred,  and  the  bills  were  made, 
afler  the  passing  of  the  acts  of  Victoria. 

Several  points  were  raised  in  the  course  of  the  discussion, 
but  it  is  not  necessary  to  express  an  opinion  upon  all  of 
them.  Mr.  Phinn  contended  that  the  3  &  4  Wm.  4,  c  98, 
does  not  qualify  the  statute  of  Anne,  but  in  effect  absolutely 
repeals  it,  so  far  as  relates  to  bills  of  exchange  having  less 
than  three  months  to  run ;  and,  therefore,  that  this  is  no 
plea  of  usury  with  respect  to  those  bills  which  are  men- 
tioned in  the  statute  of  William.  It  is  unnecessary  to 
express  any  opinion  on  that  point,  because  I  am  of  opinion 
that  the  statute  of  12  Anne,  st  2,  c.  16,  at  all  events,  was 
qualified  by  the  3  &  4  Wm.  4,  c.  98,  as  to  such  bills. 

(a)  Ante,  p.  526. 
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Then  comes  the  question^  is  that  act  absorbed  by  the  L,  M.  5-  P. 
2  &  3  Vict.  c.  37  (continued  by  the  subsequent  acts),  which 
applies  the  provisions  of  the  earlier  statutes  almost  in  words 
to  all  bills  '^  payable  at  or  within  twelve  months  after  the  date 
thereof,  or  not  having  more  than  twelve  months  to  run,"  and 
to  all  contracts  "  for  the  loan  or  forbearance  of  money"  above 
lOL ;  with  a  proviso  that  the  act  shall  not  apply  to  loans  upon 
the  security  of  lands,  tenements,  and  hereditaments.  I 
am  of  opinion  that  the  later  act  does  not  absorb  the  earlier 
one.  The  two  acts  are  not  inconsistent  with  each  other. 
The  Legislature  said  in  the  3  &  4  Wm.  4,  c  98,  that  certain 
instruments,  which  might  be  described  as  mercantile  in- 
struments, should  not  be  subject  to  any  restriction  as  to  the 
rate  of  interest:  and  having  tried  the  experiment  with 
success,  they  thought  they  might  apply  the  same  exemption 
to  all  other  contracts ;  with  this  qualification,  however,  that 
there  should  be  no  collateral  deposit  of  landed  security. 
I  therefore  think  that  the  3  &  4  Wm.  4,  c.  98,  can  subsist 
with  the  2  &  3  Vict  c.  37 ;  that  it  applies  to  bills  having 
less  than  three  months  to  run,  and  the  act  of  Victoria  to 
twelve  months'  bills  and  other  contracts. 

What,  then,  is  the  effect  of  this  view  upon  the  pleadings 
in  this  case?  If  it  be  correct  that  the  plea,  in  effect,  simply 
states  that  there  was  a  con*upt  agreement — and  a  corrupt 
agreement  may  well  subsist  notwithstanding  the  statute  of 
William, — ^and  that,  as  part  of  that  corrupt  agreement,  a  bill 
was  given,  it  is  quite  plain  that  the  replication,  which  says 
merely  that  the  bill  was  given  after  the  act  of  3  &  4  Wm.  4, 
c.  98,  would  be  no  answer  to  the  plea;  because  there  might 
be  other  circumstances  which  might  make  the  agreement 
corrupt.  But,  upon  consideration,  I  think  that  is  not  the 
meaning  of  the  plea.  The  meaning  is  this:  that  it  was 
corruptly  agreed  in  this,  that  there  should  be  an  advance  of 
37/.,  and  that  the  payment  of  that  sum,  and  of  more  than 
51.  per  cent,  should  be  secured  by  a  bill  having  less  than 
three  months  to  run ;  and  that  brings  tlie  case  within  the 
statute  of  Anne.  If  so,  then  as  soon  as  it  is  shewn  by  the 
replication,  that  the  bill  was  given  after  the  3  &  4  Wm.  4, 
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c.  98,  the  statute  of  Anne  does  not  apply-  Then,  the 
rejoinder  is  no  answer  to  the  replication ;  for  the  2  & 
3  Vict  c.  37,  is  not  inconsistent  with  the  3  &  4  Wm.  4, 
c.  98.  I  am,  therefore,  of  opinion,  that  the  plaintiff  is 
entided  to  the  judgment  of  the  Court* 


Maul£,  J. — I  also  think  that  the  plaintiff  is  entided  to 
judgment  I  agree  that  the  3  &  4  Wm.  4,  c.  98,  is  in  fiiU 
operation.  The  object  of  that  statute  was  to  give  ftcility  to 
the  circulation  of  bills  of  a  mercantile  character.  It  was 
found  that  more  than  5L  per  cent,  was,  in  point  of  fiict, 
constantly  given  upon  such  bills ;  and  it  was  thought  con- 
venient that  it  should  be  made  lawful  to  give  more.  The 
enactment,  therefore,  provided  that  the  usury  laws  should 
not  apply  to  any  bill  having  not  more  than  three  months 
to  run, — a  description  which  would  comprehend  most  inland 
bills  of  exchange.  The  2  &  3  Vict,  a  37,  was  a  step  m 
advance  to  relax  the  usury  laws.  It  was  intended,  not  to 
restrict  the  doing  of  any  thing  which  might  have  been  done 
before,  but  to  authorize  the  doing  of  what  could  not  have 
been  done  before ;  and  it  enacted,  that  all  contracts  what- 
ever for  the  loan  or  forbearance  of  money,  not  relating  to 
lands,  tenements  or  hereditaments,  should  be  exempted 
from  the  operation  of  the  usury  laws.  It  protected  contracts 
which  were  already  protected  by  the  statute  of  3  &  4  Wm.  4, 
c.  98, — if,  peradventure  there  might  arise  any  necessity  for 
such  protection, — but  it  was  not  intended  to  deprive  them 
of  any  protection  which  they  derived  from  that  statute. 
It  may  be,  and  I  believe  it  is  the  fact,  that  they  have  a 
protection  from  the  3  &  4  Wm.  4,  c.  98,  which  they  have 
not  from  the  2  &  3  Vict  c.  37.  There  is  nothing  in  the  latter 
statute  to  require  that  the  former  shall  be  repealed.  Both 
are  affirmative  statutes:  both  may  stand  together:  and  I 
therefore  think  that  the  3  &  4  Wm.  4,  c.  98,  is  not  repealed, 
but  is  now  in  full  force. 

I  at  Brst  apprehended,  from  the  aigument  of  Mr.  M. 
Smith,  that  the  replication  stated  a  corrupt  agreement 
contrary  to  the  form  of  the  statute,  and  that  the  bill  was 
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p'ven  in  pursuance  of  the  agreement     If  that  had  been  so,     ^' ^*  *"  ^* 
he  ai^ument  might  have  been  well  founded ;  but  it  is  not.  - 


Sainbbury. 


Clack 

'IThe  meaning  of  the  plea  is,  that  it  was  corruptly  agreed     ^     v. 

^Jiat  S7L  should  be  advanced  at  more  than  5L  per  cent, 

^nd  that  the  bill  was  given  to  secure  the  money.     If  that 

^^igreement  had  been  denied,  that,  and  no  other,  must  have 

V^een  proved ;  and  I  therefore  think  that  the  (]!ourt  can  see 

-^wrhat  the  alleged  corruption  is.     Perhaps  it  may  be — as  the 

dates  are  under  a  videlicet — that  the  plea  leaves  it  uncer- 

^tain  whether  the  transaction  was  before  the  passing  of  the 

^  &  4  Wra.  4,  c.  98.    If  it  was  before,  it  may  have  been  a 

4x>rrupt  agreement  within  the  statute  of  Anne.     But  the 

replication  removes  the  uncertainty,  for  it  states  that  the 

1)ill  was  made  after  the  3  &  4  Wm.  4,  c.  98;  and  thus  gives 

m  good  answer  to  the  plea.     Indeed,  the  latter  is,  perhaps, 

demurrable,  for  not  stating  explicitly  whether  the  agreement 

uras  before  or  after  the  3  &  4  Wm.  4,  c.  98. 

The  state  of  facts,  then,  appears  to  be  this:  that  the 
a(;reement  was  entered  into  after  the  passing  of  the  3  &  4 
Wm.  4,  c.  98  ;  and,  therefore,  it  has  not  that  quality  of  cor- 
roptness  impressed  upon  it  which  the  plea  alleges.  The 
plea,  therefore,  is  no  answer  to  the  action.  The  transaction 
disclosed  by  the  plea  and  replication  together  is  protected 
by  the  3  &  4  Wm.  4,  c.  98,  and  is  relieved  from  the  inva- 
lidity which  would  have  been  impressed  upon  it  by  the 
statute  of  Anne ;  and  the  rejoinder  does  not  shew  that  it 
is  not  protected.  For  these  reasons,  I  think  that  the 
plaintiff  is  entitled  to  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  not 
necessary  to  decide  whether  the  argument  that  the  statute 
of  Anne  was  totally  repealed  by  the  3  &  4  Wm.  4,  c.  98,  is 
"K^t  to  its  full  extent  It  is  sufficient  to  say  that  I  think  the 
latter  act  is  in  full  operation  to  qualify  and  control  that  of 
A'^ne,  notwithstanding  the  several  acts  of  Victoria.  If  this 
"^  soj  then  as  the  transaction  was  after  the  3  &  4  Wm.  4, 
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c.  98,  it  was  not  illegal ;  and  the  plea,  therefore,  is  no  bar 
of  this  action. 

I  assume  that  the  dates  in  the  plea  ape  not  material  or 
traversable.  If  they  were,  the  plea  would  be  bad  on  the 
face  of  it. 


Talfourd,  J.,  concurred. 


Judgment  for  the  Plaintiff. 


November  20. 


Gribewood  v.  Blanb. 


[In  the  Common  Pleas. 


To  a  decU- 
ratioD  for 
differences  of 
prices  of  rail- 
war  shares, 
defendant 
pleaded  that 
the  contract 
declared  upon 
was  a  contract 
by  way  of 
gaming  con- 
trary to  the 
form  of  the 
statute. 

Ifeldt  on 
special  de- 
murrer, a  bad 
plea. 


Coram  JerviSf  C.  J,,  Mauk,  J.,  WUtkofMy  J.^  and 

Talfourd,  J.] 

Assumpsit.  The  first  count  stated,  that  bef<»e  the 
making  of  the  agreement  after  mentioned,  to  wit,  on,  &c, 
the  plaintiff,  at  the  request  of  the  defendant,  baigained  for 
and  bought  of  the  defendant,  and  the  defendant  sold  to  the 
plaintiff  divers,  to  wit,  450  shares  in  divers  railway  com- 
panies, which  had  been  established  under  divers  acts  of 
Parliament,  at  certain  prices,  that  is  to  say,  ten  shares  b  a 
certain  company  called,  to  wit,  the  Great  Western  Railway 
Company,  at  a  certain  price,  to  wit,  58/.  I5s.  for  each 
share,  and  also  divers,  to  wit,  &c,  [the  purchase  and  price  of 
a  number  of  shares  in  three  other  companies  were  then 
stated],  the  aggregate  amount  of  the  purchase  money  of  the 
said  several  shares  amounting  to  a  large  sum,  to  wit,  8,885/., 
and  on  the  terms  that  all  such  several  shares  were  to  be 
delivered  by  the  defendant  to  the  plaintiff  at  a  certain  then 
future  day  and  time,  to  wit,  on  the  13th  of  September  then 
next  following,  and  were  then  and  on  such  delivery  to  be 


Blane. 
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accepted  and  paid  for  bj  the  plaintiff.     That  the  defendant     ^V, ^' *"  ^' 
was  not,  at  the  time  of  the  aforesaid  bargain  and  sale  of  the — 

Grisewood 

said  shares,  possessed  thereof  or  of  any  of  them,  and  for  the  ^  «. 
purpose  of  delivering  the  same  to  the  plaintiff,  must  have 
purchased  or  otherwise  acquired  the  same  on  or  before  the 
said  day  appointed  for  their  delivery.  That  during  the 
interval  between  the  sale  and  the  day  appointed  for  delivery 
of  the  shares  they  rose  in  value  in  the  public  market,  and 
were  afterwards  and  within  a  very  short  time  of  the  day  so 
appointed  in  that  behalf  for  the  delivery  thereof,  to  wit, 
within  two  days  of  such  appointed  future  time,  to  wit,  the 
11th  of  September,  1850,  publicly  bought  and  sold  in  the 
market  thereof,  at  the  respective  enhanced  and  increased 
prices  hereinafter  mentioned;  by  reason  whereof  the  de- 
fendant would  have  been  unable  to  acquire  the  said  shares 
by  purchase  in  the  public  market,  so  as  to  deliver  the  same 
on  siud  fiiture  day,  except  by  purchasing  the  same  in  such 
public  market,  for  delivery  to  the  plaintiff,  at  such  enhanced 
and  increased  prices,  which  defendant  then  well  knew. 
And  thereupon  in  consideration  of  the  premises,  after  such 
sale  and  before  breach  of  the  said  contract  on  either  side, 
and  before  the  day  for  the  delivery  of  the  said  shares,  &c., 
to  wit^  on  the  said  11th  of  September,  1850,  it  was  agreed 
between  the  plaintiff  and  the  defendant,  at  the  request  of 
the  defendant,  that  the  plaintiff  should  not  call  upon  or 
require  the  defendant,  or  hold  him  liable  to  deliver  the  said 
shares  or  any  of  them  to  the  plaintiff  on  the  said  future  day, 
and  that  the  defendant  should  not  call  upon  or  require  the 
plaintiff  or  hold  him  liable  at  any  time  to  pay  for  the  same, 
and  that  the  aforesaid  contract  and  sale  should  be  rescinded 
and  annulled  so  far  as  related  to  the  said  delivery  of  said 
shares;  and  that  instead  thereof^  the  plaintiff  should  sell  to 
the  defendant,  and  the  defendant  buy  of  the  plaintiff  an  equi- 
valent number  of  the  said  several  shares  in  the  said  several 
companies,  at  the  then  market  price  of  such  shares  as  were  con- 
tained in  the  said  contract  of  bargain  and  sale,  such  market 
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prices  then  being  the  increased  and  enhanced  prices  herein- 
after mentioned,  that  is  to  saj,  the  said  ten  shares  in  The 
Great  Western  Railway  Company,  at,  to  wit,  67i  for  each 
and  every  of  such  shares,  (similar  statements  respecting 
the  enhanced  prices  of  the  other  shares),  the  aggr^ate 
amount  of  such  enhanced  prices  amounting,  to  wit,  to  the 
sum  of  9,992^  10«.,  and  that  the  defendant  should  pay  to 
the  plaintiflF  the  difference  between  the  two  aforesaid 
amounts  of  the  purchase  moneys  of  the  said  several  sets  of 
shares,  such  difference  amounting  to  a  certain  sum  of 
money,  to  wit,  &c.,  within  a  reasonable  time  in  that  behalf 
after  the  making  and  entering  into  the  last  mentioned  agree- 
ment ;  and  that  neither  the  said  shares  nor  any  of  them  in 
said  first  mentioned  contract  specified  should  be  actually 
delivered  by  the  defendant  to  the  plaintiff,  nor  the  said  shares 
nor  any  of  them  in  the  last  mentioned  contract  specified 
should  be  actually  delivered  by  plaintiff  to  defendant,  but 
that  the  said  two  sets  of  shares  should  be  set  off  against 
each  other  so  far  as  related  to  the  actual  delivery  thereof 
respectively  by  the  respective  parties  to  the  said  contract 
The  declaration,  after  averring  mutual  promises,  alleged  that 
the  defendant  did  not  within  such  reasonable  time  as  afore- 
said, or  at  any  other  time  pay  to  the  plaintiff  the  said  dif- 
ference arising,  &c.,  and  so  due  and  owing  from  the  de- 
fendant to  the  plaintiff,  under  and  by  virtue  of  the  last 
mentioned  agreement,  or  any  part  of  such  difference,  hot 
always  neglected  and  refused,  &c. 

The  second  count  was  for  the  value  of  railway  shares 
bargained  and  sold,  and  sold  and  delivered  to  the  defendant; 
for  money  paid  to  the  use  of  the  defendant,  and  had  and 
received  by  him  to  the  plaintiff's  use;  and  upon  an  account 
stated. 

Pleas :  2.  To  the  first  count,  that  the  alleged  contract 
for  a  breach  whereof  the  plaintiff  has  above  in  his  first  count 
complained,  was  and  is  a  contract  made  by  and  between 
the  plaintiff  and  defendant  by  way  of  gaming,  contrary  to 


GftlSEWOOD 

Blank. 
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the  form  of  the  statute  then  and  still  in  force  in  such  case     ^'  -W.  ^  p. 

loci 

made  and  provided ;  and  that  the  same  contract  was  made 
after  a.  d.  1847.     Verification. 

4.  To  the  same  count,  that  the  alleged  contract  in  the 
first  count  first  mentioned,  was  and  is  a  contract  by  way  of 
gaming,  &c,  (following  the  language  of  the  second  plea). 

7.  To  the  same  count,  that  the  alleged  selling  by  plaintiff 
to  defendant  of  the  shares,  and  the  buying  of  them  by  the 
defendant,  was  a  contract  by  way  of  gaming,  &c.,  (as  before). 

8.  To  the  last  count,  that  the  shares  and  interests  therein 
mentioned  were  respectively  bargained  and  sold,  and  sold 
and  delivered,  and  the  said  money  was  paid,  and  had  and 
received,  and  the  said  account  was  stated  by  way  of  gaming 
and  wagering,  contrary,  &c. 

Special  demurrer  and  joinder. 

H.  Pearsanf  in  support  of  the  demurrer.     The  pleas  are 
bad  for  not  shewing  how  the  transactions  to  which  they 
refer  were  gaming  transactions.     It  will  be  contended 
that  they  are  good  when   read  with  the  declaration ;  but 
the  declaration    does    not    disclose   any    ill^ality.       It 
states  two  distinct  contracts,   each  of  which  is  perfectly 
legal.     A  contract  to  deliver  shares  or  goods  at  a  future 
Ume,  is  quite  legal,  although  the  defendant  be  not  pos- 
sessed of  them   at  the   time  of  the  contract;    Hibblewhite 
▼•  M^Morine  (a).     And  the  Stock  Jobbing  Act,  7  Geo.  2, 
c  8,  applies  only  to  securities  which  were  in   existence 
when  it  was  passed.     Thus,  it  has  been  held  that  it  does 
not  apply  to  gambling  transactions  in  the  foreign  funds ; 
Wpflf  V.  Porter  (b).     The  pleas,  it  is  true,  follow  the  lan- 
goage  of  the  8  &  9  Vict,  c  109,  s.  18,  which  enacts,  that 
"all  contracts  or  agreements,  whether  by  parol  or  in  writing, 
hy  way  of  gaming  or  wagering,  shall  be  null  and  void ; " 
hot  the  act  does  not  dispense  with  the  necessity  of  observing 

(a)  5  M.  &  W.  462.  194.    Nor  does  the  act  apply  to 

tf)  2  Bing.  N.  C.  722  ;  S.  C.  railway  shares ;  Hewitt  v.  Price, 

3  Scott,  141 ;  and  Oakley  v.  Rigby,  4  M.  &  G.  365. 

2  Bing.  N.  C.  732  ;  S.  C.  3  Scott, 
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the  rules  of  pleadings  and  these  have  not  been  followed. 
The  particulars  of  the  illegal  contract  should  have  been  set 
out,  as  was  done  in  AUport  v.  Nuti  (a),  and  Cooke  v.  StriU- 
ford  (b).  The  plea  of  illegality  on  the  ground  of  gaming,  io 
thb  respect  resembles  the  plea  of  usury,  which  must  set 
forth  the  transaction  with  particularity.  In  BStt  ▼•  Man- 
tagu  (c),  where  a  general  plea  of  usury  was  held  bad  on 
special  demurrer,  Lord  EUenborough  observed :  **  usury  is 
not  like  fraud  and  covin,  which  usually  consist  of  a  multi- 
plicity of  circumstances,  and  therefore  it  might  be  inconve- 

nient  to  require  them  to  be  particularly  set  forth The 

corrupt  contract  ought  to  be  particularly  set  forth,  and  the 
usurious  interest,  that  the  party  may  know  what  to  answer." 
In  1  Wms.  Saund.  295,  n  ( 1 ),  after  stating  that  the  usurious 
contract  must  be  stated  correctly  and  truly  so  as  to  meet 
the  evidence,  on  pain  of  a  fatal  variance,  it  is  said:  '*  There 
is  however  a  distinction  taken  between  actioni  or  mforma" 
twns  on  the  statute,  and  pleas  in  bar;  in  the  latter,  it  is 
necessary  to  set  forth  the  whole  matter  qfedalfy,  because  it 
lies  within  the  defendant's  own  knowledge;  but  in  the 
former  it  is  sufficient  to  set  forth  the  corrupt  contract  ffe^e- 
ralfy,  because  an  action  or  information  may  be  brought  bj 
a  stranger!^  The  contract  stated  in  the  declaration  is  not 
void  as  a  gambling  contract,  and  the  plea  does  not  alter  its 
character,  unless  it  amounts  to  importing  an  additional  term 
in  the  contract.  But  in  that  case  the  plea  is  bad  as  amount- 
ing to  the  general  issue.  [He  also  objected  that  the  pleas 
were  bad  for  not  negativing  the  proviso  in  the  18th  section, 
and  referred  to  ThSbauU  v.  Gibson  {d),  but  the  argument  is 
omitted,  as  it  was  not  noticed  in  the  judgment.] 


Bovill,  contr^  The  declaration  states  a  contract  which 
may  be  legal,  or  which  may  be  void  for  gaming.  The 
pleas  admit  that  the  contract  was  entered  into  as  alleged, 


(fl)  1  C.  B.  974  ;  S.  C.  3  D.  & 
L.  233. 

(b)  13  M.  &  W.  379;  S.  C.  2 
D.  &  L.  399. 


(c)  2  M.  &  S.  377, 37S. 

(d)  12M.&W.88;  S.  C.lD. 
&  L.  253. 
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but  saj  that  the  transaction  was  void,  being  a  gambling    ^*  ^'  ^  ^• 
contract     It  was  unnecessary  to  set  out  in  the  pleas  the  — ^ — 

Grisewood 

terms  of  the  contract,  for  they  were  akeady  stated  in  the  _  ». 
declaration.  {JermSf  C.  J. — Suppose  the  action  were  for 
money  had  and  received  (a).]  Then,  it  is  admitted,  the 
contract  must  have  been  set  forth.  [Jervis^  C.  J. — Why  is 
the  plea  to  vary  according  to  the  form  of  the  declaration  ?] 
The  reason  why  the  particulars  of  the  contract  must  be 
stated  in  the  plea  of  usury  does  not  turn  upon  any  rule  of 
pleadings  but  arises  out  of  the  language  of  the  12  Ann. 
St.  2,  c.  16.  Sect  1  of  that  statute  enacts,  '<  that  all  bonds, 
contracts,  and  assurances  whatsoever,  made  after  the  time 
aforesaid,  for  payment  of  any  principal  or  money  to  be  lent  or 
covenanted  to  be  performed  upon  or  for  any  usury,  where- 
upon or  whereby  there  shall  be  reserved  or  taken  above 
the  rate  of  five  pounds  in  the  hundred,  as  aforesaid,  shall  be 
utterly  void;"  and  in  order  to  shew  that  more  than  5/.  per 
cent  has  been  taken,  it  is  necessary  to  shew  what  the 
contract  wa&  Here  the  contract  is  set  out  in  the  declara- 
tion; and  the  question  which  would  have  been  raised  if 
the  pleas  had  been  replied  to,  would  have  been,  not  whether 
the  contract  in  the  declaration  mentioned  had  been  entered 
into^  but  whether  it  was  a  gaming  contract  It  would  have 
undoubtedly  been  held  a  gaming  contract  by  Lord  Tenter* 
den,  who  said,  in  Bryan  v.  Lewis  (b) :  ''  I  have  always 
thought,  and  shall  continue  to  think,  until  I  am  told  by  the 
House  of  Lords  that  I  am  wrong,  that  if  a  man  sells  goods 
to  be  delivered  on  a  foture  day,  and  neither  has  the  goods 
at  the  time,  nor  has  entered  into  any  prior  contract  to  buy 
them,  nor  has  any  reasonable  expectation  of  receiving  them 
by  consignment,  but  means  to  go  into  the  market  and  to 
buy  the  goods  which  he  has  contracted  to  deliver,  be  can- 
not maintain  an  action  upon  such  a  contract  Such  a  con- 
tract amounts,  on  the  part  of  the  vendor,  to  a  wager  on  the 
price  of  the  commodity,  and  is  attended  with  the  most 

(a)  It  will  be  observed  that  the      cause  of  action, 
declaration  does  contain  such  a         (6)  R.  &  M.  3S6. 
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mischievous  consequences."  \^Mauk^  J. — If  Lord  Tenter- 
dejCs  proposition  were  law,  a  contract  to  supply  me  with 
fresh  eggs  every  day  for  a  year  would  be  illegal  and  void.] 

[Bovill  also  contended,  that  it  was  not  necessary  to 
negative  in  the  pleas  the  proviso  in  the  18th  section.] 

Jervis,  C.  J. — As  I  understand  these  pleas,  they  are  in 
substance  this : — The  defendant  says,  I  do  not  intend  to  vary 
the  declaration  at  all;  but  it  may  mean  one  of  two  things: 
it  states  either  a  lawful  contract  or  a  gaming  one, — and  1 
say  it  states  a  gaming  one.  But  even  if  it  does,  he  is 
putting  a  legal  construction  upon  what  is  in  the  declara- 
tion, although  he  admits,  at  the  same  time,  that  it  does  not 
necessarily  shew  that  the  contract  was  a  gaming  one.  If, 
however,  the  pleas  mean  this,  that  in  addition  to  what 
appears  upon  the  declaration  there  is  something  which 
makes  it  illegal,  he  ought  to  have  stated  what  that  was, 
so  as  to  give  the  plaintiff  an  opportunity  of  traversing  it. 
There  is  no  difference  between  this  and  any  other  declara- 
tion ;  and  it  is  quite  obvious  that  the  pleas  would  be  bad  if 
pleaded  to  a  common  indebitatus  count  The  same  rule 
must  prevail  in  every  case.  I  therefore  think  that  judg- 
ment ought  to  be  given  for  the  plaintiff. 

Maule,  J. — I  think  that  the  contract  stated  in  the  decla- 
ration is  not  a  gaming  contract.  This  resembles  the  last 
case  (a),  where  we  held  that  the  contract  upon  the  record 
was  not  usurious,  and  that  the  allegation  that  it  was  corrupt 
did  not  help.  Here  we  can  see  that  the  contract  is  not  a 
gaming  one;  and  the  allegation  that  it  is  by  way  of  gaming 
is  a  mere  allegation  of  matter  of  law  contradictory  to  what 
is  upon  the  record.  To  plead  that  defence  according  to 
the  rules  of  pleading,  it  is  not  sufficient  to  follow  the 
language  of  the  statute.     A  plea  so  framed  is  open  to  the 


(a)  Clack  v.  Sainsbury,  ante,  p.  627. 
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objection  of  excessive  generality.     The  rules  of  pleading    ^\^'A^' 
require  that  such  a  defence  should  not  be  stated  in  this 


Blank. 


Ghisewood 
summary  and   unexplanatory   manner,  but  that  the  plea  v. 

should  contain  statements  to  enable  the  Court  to  see  that 

the  contract  was  a  gaming  one. 

Williams,  J. — I  am  of  the  same  opinion.  The  Court 
could  not  allow  the  pleas  to  stand  without  disregarding  one 
of  the  most  important  rules  of  pleading,  viz.,  that  one 
party  ought  to  let  the  other  know  what  is  to  be  the  contro- 
versy at  the  trial.  Mr.  Bavitt  says  that  if  the  pleas  were 
allowed  to  stand,  he  might  prove  that  the  sale  mentioned 
in  the  declaration  was  not  real,  but  colourable  only;  but 
it  is  open  to  him,  upon  this  state  of  the  pleadings,  to  take 
Hibblewhite  v.  M'Morine  (a)  to  a  Court  of  error.  I  think 
the  pleas  are  clearly  bad. 

Talfourd,  J. — I  also  think  that  the  pleas  are  bad  for 
vicious  generality.  As  to  the  second  plea,  I  do  not  see 
how  any  state  of  facts  could  make  the  transaction  it  refers  to 
a  gaming  one.  If,  however,  there  are  any  facts  which 
make  it  so,  the  plainti£P  ought,  at  least,  to  be  informed  what 
they  are. 

Judgment  for  the  Plaintiff. 

(a)  5  M.  &  W.  462. 
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Where  the 
judge  directs 
a  nontoit,  and 
the  plaintiff 
does  not  insist 
on  appearinff 
when  called, 
but  allows 
himself  to 
be  nonsuited, 
he  cannot 
tender  a  bill 
of  exceptions 
and  bring  a 
writ  of  error, 
on  the  ground 
that  the  non- 
suit is  erro- 
neous. 

His  proper 
course  is  to 
appear  and 
reauiro  the 
juGge  to  direct 
the  jur}'  in 
point  of  law ; 
and  on  the 
judge  either 
refusing  to 
allow  biro  to 
appear,  or 
retusins  to 
direct  the  jurj 
in  his  favour, 
he  may  tender 
a  bill  of  ex- 
ceptions and 
bring  a  writ 
of  error. 


CoBSAR  and  Others  v.  Rbbd. 

[In  the  Queen's  Bench. 

Coram  Lord  Campbell^  C.  J.,  Patteion^ «/.»  and  Coieridg^^  J.] 

On  a  writ  of  error  to  the  Judge  of  the  Court  of  record  of 
the  borough  of  Kingston  upon  Hull,  the  record  as  trans- 
mitted by  the  Judge» — after  stating  a  declaration  in  debt  for 
goods  sold  and  delivered  and  on  an  account  stated,  and  the 
defendant's  pleas  of  never  indebted,  payment,  and  set-off, 
upon  which  issues  were  tendered  and  joined,  and  the  im- 
panelling of  the  jury, — proceeded  thus,  *^  and  the  jurcH^  of 
the  jury  whereof  mention  is  made,  being  summoned,  also 
came,  who  to  speak  the  truth  of  the  matters  within  con* 
tained  being  chosen,  tried  and  sworn,  after  evidence  being 
given  to  them  thereupon  withdrew  from  the  bar  here,  to 
consider  of  the  verdict  to  be  by  them  given  of  and  upon 
the  premises ;  and  afier  they  had  considered  thereof  and 
agreed  amongst  themselves,  they  returned  to  the  bar  to 
give  their  verdict  in  that  behalf.  Whereupon  the  plaintiffs, 
being  solemnly  called,  come  not,  nor  do  they  further  prose- 
cute their  writ  against  the  defendant.  Therefore  it  is  con- 
sidered that  the  plaintiffs  take  nothing  by  their  writ,  but 
that  they  be  in  mercy,  &c.,  and  that  the  defendant  do  go 
thereof  without  day,  &c.  And  it  is  further  considered  by 
the  Court  here,  that  the  defendant  do  recover  against  the 
said  plaintiffs  40/.  2«.  8d.  for  his  costs  and  charges,"  &c. 

The  bill  of  exceptions,  after  setting  out  the  pleadings, 
the  impanelling  and  swearing  of  the  jury,  and  the  evidence 
given  by  the  plaintiffs  of  a  sale  and  delivery  of  goods  to  the 
defendant,  in  proof  of  the  issue  on  the  first  count,  stated 
that,  *^  upon  the  aforesaid  proof,  the  counsel  for  the  defend- 
ant  insisted  that  the  evidence  proved  a  delivery  of  the 
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goods"  "  at  A.  in  Scotland,  and  not  any  delivery  of  them** 
'^within  the  jurisdiction  aforesaid,  and  that,  therefore,  the 
plaintifis  were  not  entitled  to  recover  upon  the  first  count  f 
"  the  plaintifis*  counsel,  on  the  other  hand,  insisted  that  the 
evidence  proved  a  delivery  of  the  goods  to  the  defendant 
by  the  plaintifis  within  the  jurisdiction  ;"  "  the  said  Judge  of 
the  said  Court,  however,  declared  it  to  be  hb  opinion,  and 
held  and  afiirmed  that  the  evidence  so  given  as  aforesaid 
proved  a  delivery  of  the  goods  to  the  defendant  at  A.  in 
Scotland,  and  not  at  Hull  within  the  jurisdiction  of  the  said 
Court"  It  then  stated  the  evidence  which  had  been  given 
in  support  of  an  account  stated,  but  alleged  that  the  said  Judge 
"  then  declared  it  to  be  his  opinion,  and  held,"  &a,  "  that 
there  was  no  evidence  of  an  account  stated  within  the  juris- 
diction, so  as  to  maintain  the  second  count  of  the  declaration. 
And  the  Judge  of  the  Court  aforesaid,  having  so  declared  his 
opinion  and  decision  in  favour  of  the  defendant  on  the  issues 
aforesaid  with  respect  to  both  the  counts,  nonsuited  the  plain- 
tifis. Whereupon  the  counsel  for  the  plaintifis,  conceiving  that 
such  opinions  and  decisions  of  the  said  Judge  were  erroneous 
and  bad  in  law,  made  his  exceptions  to  the  said  opinions, 
decisions  and  judgments  of  the  Judge,  and  inasmuch  as 
the  matters  aforesaid  do  not  appear  by  the  record  of  the 
nonsuit  aforesaid,"  'Sprayed  that  the  Judge  would  put  his 
hand  and  seal  to  this  bill  of  exceptions ;"  which  he  accord- 
ingly did. 

The  error  assigned  was,  that  the  Judge  *' declared  his 
opinion  to  the  jury  that  the  causes  of  action"  ^*  did  not,  nor 
did  any  part  thereof  arise  or  accrue  within  the  jurisdiction,** 
&c,  **and  that,  therefore,  the  plaintifis  should  be  non- 
suited, and  with  that  direction  nonsuited  the  plaintifis; 
whereas  the  said  several  causes  of  action  did  accrue,"  &c, 
'^and  the  plaintifis  ought  not  to  have  been  nonsuited.'* 


L.      Mm    0*     P» 

1851. 

C0KSA& 

and  Others 

r. 

Rbbo. 


Crompton,  for  the  plaintifis  in  error,  cited  Strother  v. 
Hutchinson  (a). 

(a)  4  Bing.  N.  C.  83 ;  S.  C.  5  Scott,  346 ;  6  Dowl.  238. 
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Melluhy  for  the  defendant  in  error,  referred  to  Minckm  v. 
Clement  {a) ;  Evans  v.  Swete  (b) ;  Kempland  v.  Maccndeyiey 
[Newell  v.Pidge<m{d)  was  also  referred  to  in  the  course  of 
the  argument.] 

Cur.  adv.  vuU. 


Lord  Campbell,  C.  J.,  delivered  the  judgment  of  the 
Court — This  was  a  writ  of  error  on  a  bill  of  exceptions, 
that  was  supposed  to  have  been  tendered  after  a  nonsuit 
We  are  opinion  that  i^  upon  the  trial  of  the  cause,  the 
Judge  directs  a  nonsuit,  and  the  plainti£P  does  not  appear 
when  called,  he  cannot  tender  a  bill  of  exceptions  and  bring 
a  writ  of  error,  assigning  for  error  that  the  Judge  improperly 
directed  the  jury.  The  proper  course  would  be,  for  the 
plaintiff  when  called,  to  appear,  and  require  the  Judge  to 
direct  the  jury  in  point  of  law ;  and  upon  the  Judge  refusing 
to  do  so,  or  refusing  to  permit  him  to  appear,  to  tender 
a  bill  of  exceptions  and  bring  a  writ  of  error.  The  plain- 
tifis  here  might,  if  they  had  thought  fit,  have  had  the  issue 
joined  submitted  to  the  jury,  and  tendered  a  bill  of  excep- 
tions on  the  Judge's  direction  in  point  of  law,  and  if  the 
Judge  had  refused  to  permit  them  to  appear,  and  insisted  on 
nonsuiting  them  against  their  will,  this  would  have  been  a 
miscarriage,  for  which  a  bill  of  exceptions  would  lie.  But  if 
a  plaintiff,  acquiescing  in  a  nonsuit,  does  not  appear,  and  no 
direction  in  point  of  law  is  given  to  the  jury,  and  no  verdict 
is  pronounced,  we  conceive  that  a  bill  of  exceptions  is  an 
absurdity.  When  the  plaintiff  has  made  default  and  aban- 
doned his  suit,  he  is  not  in  Court,  and  it  is  impossible  he  can 
tender  a  bill  of  exceptions :  his  only  remedy  is  by  an  applica- 
tion to  the  Court  from  which  the  record  comes  to  set  aside  the 
nonsuit  and  grant  a  new  trial.  In  a  vast  majority  of  cases 
ample  justice  is  thus  done  to  a  plaintiff;  but  if  he  desert 
the  Court  from  which  the  record  comes,  and  wishes  to  put 


(a)  1  B.  &  A.  252. 
ib)  2  Bing.  326 ;  S.  C.  9  Moore, 
609. 


(c)  4  T.  R.  436. 

(d)  1  Stra.  235. 
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his  objection  on  the  record,  his  course  is  to  appear  and 
insist  on  the  Judge  directing,  and  on  the  jury  finding  a 
verdict.  That  he  is  entitled  to  do  so  is  clearly  established 
by  Minchin  v.  Clement^  and  various  other  authorities  col- 
lected in  1  Wms.  Saund.  195  d,  6th  ed. 

A  writ  of  error  may  be  brought  when  there  has  been 
judgment  of  nonsuit ;  but  this  is  for  some  error  subsequent 
to  the  nonsuit,  so  that  it  can  rarely  occur,  although  there 
may  be  such  a  writ  of  error.  In  Evans  v.  Swete  (a),  Besty 
C.  J.,  says,  ^*  It  is  difficult,  indeed,  to  conceive  how  error 
can  lie  after  a  nonsuit,  except  for  some  mistake  in  entering 
up  the  judgment;  error  on  the  original  record  cannot  be 
complained  of  when  the  plaintiff  has  abandoned  all  his 
proceedings.'' 

Mr.  Cromptan  placed  all  his  reliance  on  Strother  v. 
Hutchinson  (&), — an  instance,  and  the  only  one  that  can  be 
found  in  the  books,  of  a  bill  of  exceptions  on  a  nonsuit ; 
but  when  examined,  it  will  be  found  to  be  no  authority  for 
him,  and  the  judgment  of  the  Judges  must  be  construed 
with  reference  to  the  proceedings  there ;  because  the  plain- 
tifl^,  instead  of  acquiescing  in  the  nonsuit,  appeared  when 
called,  and  the  very  exception  taken  was,  that  the  Judge 
still  insisted  on  nonsuiting,  instead  of  leaving  it  to  the  juiy. 
There  the  bill  of  exceptions  alleged,  that  '^  though  the 
said  plaintifi^,  did  then  and  there  by  his  said  attorney 
insist  upon  the  cause  being  lefl  to  the  jury,  and  did  offer  to 
abide  their  determination,  and  did  appear  on  his  being 
called,  and  did  refuse  to  consent  to  a  nonsuit ;  yet  the  said 
sheriflF"  **did  then  and  there"  "  order  the  said  plaintiff  to  be 
called;  and  did  then  and  there  declare  that  the  said  plaintiff 
was  nonsuited;  and  the  jury  thereupon  did  not  give  any 
verdict ;  whereupon  the  said  plaintiff,  by  his  said  attorney, 
did  then  and  there  except  to  the  opinion  of  the  said  sheriff, 
and  did  insist  on"  *^  the  illegality  of  nonsuiting  him,  the  said 
plaintiff,  without  his  consent,  and  contrary  to  his  wish." 


L,  M,  ^  p, 

1851. 

CORSAR 

and  Others 

o. 

Rero. 


(a)  2  Ring.  326,  328. 


(6)  4  Bing.  N.  C.  83»  85. 
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Tindaly  C.  J.,  says  (a),  *'  It  is  objected  that  the  Judge's 
directing  a  nonsuit  cannot  be  the  subject  of  a  bill  of  excep- 
tions. I  tbink^  however,  that  such  a  direction  falls  within 
the  principle  on  which  that  remedy  has  been  provided  for 
errors  in  judgment  at  the  trial.  It  is  not  confined  to  errors 
in  directing  the  jury,  but  extends  to  any  directions  in  the 
counse  of  the  cause  in  which  the  Judge  may  be  mistaken." 
This  must  be  understood  of  directions  when  the  phunUff 
appears  and  has  refused  to  be  nonsuited.  Hiere  is  no 
difficulty  in  supposing  him  to  tender  a  bill  of  exceptions  in 
that  case ;  but  here  there  is  the  following  statement  in  the 
record  of  the  judgment:  <*  Whereupon  the  plaintifls,  being 
solemnly  called,  come  not,  nor  do  they  further  prosecute 
their  writ ;"  ''  therefore  it  is  considered  that  the  plaintifi 
take  nothing :"  and  the  bill  of  exceptions  appended  to  the 
judgment  really  shews  that  the  plaintiffs  acquiesced  in  the 
nonsuit,  and  never  oflered  to  appear,  brother  v.  HvUMn" 
son  (a),  therefore,  is  not  an  authority  in  point 

We  have  only  fiirther  to  observe,  that  extreme  inconve- 
nience would  follow,  if  a  practice  were  introduced  of 
tendering  a  bill  of  exceptions  on  a  Judge's  directing  a 
nonsuit  upon  a  point  of  law,  without  a  finding  of  the  issoe 
by  the  jury ;  for  the  record  might  thus  be  carried  to  the  House 
of  Lords,  and  after  a  decision  by  the  Court  of  Appeal  in 
the  last  resort,  the  nonsuit  could  merely  be  confirmed,  and 
the  plaintiff  would  be  at  liberty  to  commence  a -fresh 
action. 

Upon  the  whole,  we  are  of  opinion  that  no  error  is  assigned 
in  the  present  case  of  which  we  can  take  notice,  and  that 
the  defendant  in  error  is  entitled  to  our  judgment 


Judgment  for  the  Defendant 


(ff)  4  Bing.  N.  C.  83»  90. 
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Rbgina  v.  The  Justices  of  the  West  Riding  of        November  24. 

YORKSHIBE. 

[Bail  Court.     Coram  Wightman^ «/.] 

J.  HIS  was  a  rule  calling  upon  the  justices  of  the  West  On  the  trial 
Riding  of  Yorkshire  to  shew  cause  why  a  mandamus  should  tgainst  ul 
not  issue  commanding  them  to  enter  continuances  and  hear  ^^^^l^^^' 
an  appeal  against  an  order  for  the  maintenance  of  a  lunatic  i«n*tic  paaper, 

'  *         ^^   ,  the  appellants, 

pauper,  in  which  the  overseers  of  the  poor  of  the  township  to  prove  an  ap. 
of  Spotland,  in  the  county  of  Lancaster,  were  appellants,  copies"^  the 
and  the  overseers  of  the  poor  of  the  township  of  Halifax,  in  <^«po«J^>pn»  ^ 

tr  r  '         as  to  bnng 

the  West  Riding  of  Yorkshire,  respondents.  themscWes 

Upon  the  appeal  in  question  being  called  on  for  trial  i]&i2yict. 
at  the  last  July  sessions  for  the  West  Riding  of  York-  ^iew^'iblt 
shire,  the   respondents  required  the  appellants   to   prove  ***«"  overseer 

^       ,  ^      ,  ^^  wrote  a  letter 

that  they   had    given   a   notice   of  appeal.     More   than  to  the  clerk 
twenty-one  days  having  elapsed  between  the  receipt  of  ^ho  made  *^ 
the  notice  of  chargeability  and  the  giving  the  notice  of  ^^t^bi!^  diys 
appeal,  the  appellants  relied  on  the  fact  of  an  application  afterwards  be 
having  been  made  by  them  under  the  11  &  12  Vict.  c.  81,  post  copies  of 
8.  3,  for  copies  of  the  depositions,  which  under  sect.  9  of  rnhxch^m^ 
the  same  act  entitled  them  to  a  further  period  of  fourteen  J^^^ed-    The 

^  letter  was  not 

days  from  the  sending  of  the  copies  for  giving  the  notice,  produced,  and 

-__-  sccondarv  evi* 

They  called  with  this  view  their  assistant  overseer,  who  denceofits 
proved  that  the  notice  of  chargeability  was  received  on  the  ^"^IJ^  ^** 
26th  of  last  April ;  that  on  the  12th  of  the  following  May,  he  '^^^^ 
wrote  and  addressed  a  letter  to  Halifax  to  the  clerk  of  the  missed  the 
justices  who  had  made  the  order,  and  put  it  into  the  post  Jroand  that  ^ 
office  at  Rochdale ;  that  according  to  the  course  of  the  JJISBcienTevi. 
post,  the  letter  would  reach  its  destination  on  the  following  dence  of  an 

^  application 

for  the  de- 
positions ;  this  Court  refused  to  grant  a  mandamus  to  them  to  hear  the  appeal. 
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'■ —  porting  to  be  written  by  one  J.  H.,  on  behalf  of  the  clerk 

p.  of  the  justices  making  the  order,  certain  documents,  por^ 

Wkot*bSding.  P<>rting  to  be  copies  of  the  depositions  on  which  the  order 
was  made,  and  which  he  produced.  The  letter  which  he 
wrote  to  the  clerk  was  not  produced ;  and  the  respondents 
objected  to  secondary  evidence  of  its  contents.  Under 
these  circumstances  they  contended  that  there  was  no 
evidence  of  any  application  for  copies  of  the  depositions 
under  the  statute;  and  the  sessions  adopting  that  view, 
ordered  the  appeal  to  be  struck  out  (a). 

Pashley  and  Pickering  shewed  cause.  They  cited  Beg.  v. 
TTie  Justices  of  Kesteven  {b) ;  Reg,  v.  The  Justices  of  Ftint" 
shire  (c) ;  Reg.  v.  Deputies  of  Freemen  of  Leicester  {d) ;  Beg. 
V.  The  Justices  of  Carmarthenshire  (e) ;  Reg.  v.  Buchanan  [f\ 

Cromptan  and  Overend,  in  support  of  the  rule,  referred 
to  Reg.  V.  Richards  (g). 

WiGHTBiAN,  J. — I  do  not  think  it  necessary  to  determine, 
in  the  present  case,  under  what  circumstances  this  Court 
will  interfere  with  an  erroneous  decision  of  the  Court  of 
quarter  sessions  on  a  preliminary  point. 

Here  the  appellants,  in  order  to  excuse  the  not  giving  a 
notice  of  appeal  within  twenty-one  days,  were  bound  to 
shew  an  application  for  copies  of  the  depositions  to  the  clerk 
of  the  justices  making  the  order;  and  the  question  is, 
whether  the  Court  ought  to  have  gone  into  the  merits  of 
the  case  without  further  proof  of  that  fact  than  was  laid 

(a)  The  accounts  given  in  the  &  M.  113. 
affidavits  of  what  took  place  be-  (c)  4  D.  &  L.  644. 
fore  the  sessions  were  in  some  (d)  IS  Q.  8.671. 
respects  conflicting,  but  the  above          {e)  4  B.  &  Ad.  563. 

is   the   construction   which   the         (f)  Q.  B.,  in  the  present  Term. 
Court  put  upon  the  facts.  Not  yet  reported. 

(b)  3  a  B.  810;   S.  C.   1  D.  ig)  Ante,  pp.  263,  266. 
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before  them^  or  whether  they  ought  to  have  come  to  a  difFe-     ^\^r?  ^' 

rent  decision  on  the  sufficiency  of  that  proof.    The  assistant  — 

overseer  of  the  appellant  township,  as  it  was  alleged,  had  ». 

made  a  written  application  by  the  post  for  copies  of  the  yf^^  Ridiko. 
depositions;  but  the  letter  containing  it  was  not  produced, 
nor  was  its  non-production  accounted  for,  and  no  evi- 
dence of  its  contents  could  therefore  be  given.  No 
other  application  than  the  one  by  letter  was  alleged  to 
have  been  made,  and  no  proof  of  any  other  was  offered. 
Copies  of  the  depositions,  it  is  true,  were  sent;  and  it  was 
said  that  the  fact  of  their  being  received  was  evidence  of  an 
application  for  them,  but  it  was  quite  consistent  with  their 
having  been  sent  voluntarily  and  without  application  being 
made  for  them  under  the  statute.  The  quarter  sessions 
thereupon  decided  that  there  was  not  sufficient  evidence 
before  them  of  an  application  for  the  depositions,  and  they 
dismissed  the  appeal.  It  was  said,  indeed,  in  the  argument, 
that  what  the  sessions  decided  was,  that  the  appellants 
having  shewn  the  application  to  be  in  a  letter,  and  the  letter 
not  being  forthcoming,  they  could  not  prove  the  fact  of  the 
application  by  any  other  evidence ;  but  I  think  that  that  is 
not  so,  and  that  putting  a  reasonable  construction  on  the 
affidavits,  the  sessions  merely  decided  that  they  were  not 
satisfied,  upon  the  evidence  before  them,  of  the  fact  of  an 
application  having  been  made.  Can  I  see  that  they  were 
wrong  in  coming  to  this  conclusion?  I  confess  I  do  not 
think  I  can ;  and  unless  I  could,  I  ought  not  to  interfere. 
The  rule  must,  therefore,  be  discharged. 

Rule  dischai]ged. 


VOL.   II.  XX  L.   M.  &  p. 
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Money  aod 
htmk  notet 
seised  by,  aod 
still  in  the 
hands  of  the 
sheriff  under  a 
fi.  fa.,  are  not 
liable  to  seisure 
under  another 
fi.  fa.  against 
the  execution 
creditor. 


COLLINGRIDGE  9.   PaXTON. 

[In  the  Common  Pleas. 

Coram  Jervis,  C.  J.f  Mauk,  J.,  WiOiams,  J,,  and 

Talfourd,  J.] 

JL  HIS  was  a  rule,  calliiig  upon  the  sheriff  of  Oxfordshire 
to  shew  cause  why  he  should  not  pay  313/L  17«.  to  the 
plaintiff.  The  rule  ordered  that  notice  of  it  should  be  given 
to  Sir  Henry  Edward  Leigh  Dryden,  Bart 

The  following  facts  appeared  upon  the  affidavit  in  sap- 
port  of  the  rule.  The  action  was  in  debt  to  recover  300il 
Judgment  was  signed  on  the  14th  of  June ;  and  on  the 
16th  a  fi.  fiu  was  issued,  directed  to  the  sheriff  of  Oxford- 
shire, and  indorsed  to  levy  Z\2L  15«.  and  expenses.  The 
vrrit  was  delivered  on  the  same  day.  Upon  being  ruled 
to  return  it,  he  filed  his  return  in  the  montJb  of  No- 
vember following,  stating  the  following  facts.  On  the 
18th  of  June,  he  took  goods  and  chattels  of  the  defendant 
to  the  value  of  3132!.  17^.,  consisting  of  Bank  of  England 
notes  and  current  coin.  Before  the  deliveiy  of  the  writ, 
however,  viz. :  on  the  10th  of  March,  another  writ  of  fi.  &, 
indorsed  to  levy  644/.  and  expenses,  had  been  delivered  to 
him  for  execution  against  the  goods  and  chattels  of  the 
plaintiff,  upon  a  judgment  recovered  against  him  in  the 
Exchequer  by  Sir  H.  £.  L.  Dryden,  which  writ  remained 
unexecuted :  and  upon  the  seizure  of  the  said  notes  and 
coins,  the  sheriff  specially  set  apart  and  appropriated  them 
in  part  satisfaction  of  Sir  H.  Dryden*s  writ,  and  afterwards 
paid  the  same,  less  lOZ.  10^.  for  sheriff's  poundage,  &c.,  to 
Sir  H.  Dryden. 
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Phipson  shewed  cause  on  behalf  of  the  sheriff  of  Oxford- 
shire. The  sheriff  acted  rightly  in  seizing  the  money  which 
was  in  his  hands,  and  appropriating  it  specifically  in 
payment  of  Sir  H.  Dryden's  debt  The  1  &  2  Vict.  c.  110, 
8.  12,  enacts  (d),  that  the  sheriff  may  seize  any  money  or 


L.  M,  ^  P. 
1851. 

Colling* 

RIDGE 
V, 

Paxton. 


(a)  "  And  be  it  enacted,  that  by 
virtue  of  any  writ  of  fieri  facias 
to  be  sued  out  of  any  superior  or 
inferior  Court  after  the  time  ap- 
pointed for  the  commencement 
of   this  act,  or  any  precept  in 
pursuance  thereof,  the  sheriff  or 
other  officer  having  the  execution 
thereof  may  and  shall  seize  and 
take  any  money  or  bank  notes, 
(whether  of   the   governor   and 
company  of  the  Bank  of  England, 
or  of  any  other  bank  or  bankers,) 
and  any  cheques,  bills   of   ex- 
change, promissory  notes,  bonds, 
specialties,  or  other  securities  for 
money,  belonging  to  the  person 
against  whose  effects  such  writ 
of  fieri  facias  shall  be  sued  out ; 
and  may  and  shall  pay  or  deliver 
to  the  party  suing  out  such  exe- 
cution any  money  or  bank  notes 
which  ahall  he  so  seized,  or  a 
sufficient  part  thereof;  and  may 
and  ahall  hold  any  such  cheques, 
Inlls    of   exchange,    promissory 
notes,  bonds,  specialties,  or  other 
securities  for  money  as  a  security 
or  securities  for  the  amount  by 
such  writ  of  fieri  facias  directed 
to  be  levied,  or  so  much  thereof 
as  shall  not  have  been  otherwise 
levied  and  raised ;  and  may  sue 
in  the  name  of  such  sheriff  or 
other  officer  for  the  recovery  of 
the  sum  or  sums  secured  thereby, 
if  and  when  the  time  of  payment 
thereof  shall  have  arrived;  and 
that  the  payment  to  such  sheriff 


or  other  officer  by  the  party  liable 
on  any  such  cheque,  bill  of  ex- 
change, promissory  note,  bond, 
specialty,  or  other  security,  with 
or  without  suit,  or  the  recovering 
and    levying    execution    against 
the   party   so  liable,   shall    dis- 
charge him  to  the  extent  of  such 
payment,  or  of  such  recovery  and 
levy  in  execution,  as  the  case  may 
be,  from  his  liability  on  any  such 
cheque,  bill  of  exchange,  promis- 
sory   note,    bond,    specialty,  or 
other  security;  and  such  sheriff 
or  other  officer  may  and   shall 
pay  over  to  the  party  suing  out 
such   writ  the  money  so  to  be 
recovered,  or  such  part  thereof 
as  shall  be  sufficient  to  discbarge 
the  amount  by  such  writ  directed 
to  be  levied ;  and  if,  after  satis- 
faction of  the  amount  so  to  be 
levied,    together    with    sheriff's 
poundage  and  expenses,  any  sur- 
plus shall  remain  in  the  hands  of 
such  sheriff  or  other  officer,  the 
same  shall  be  paid  to  the  party 
against  whom  such  writ  shall  be 
so  issued ;  provided  that  no  such 
sheriff  or  other  officer  shall   be 
bound   to   sue   any  party  liable 
upon   any  such   cheque,  bill  of 
exchange,  promissory  note,  bond, 
specialty,  or  other  security,  unless 
the  party  suing  out  such  execu- 
tion shall  enter  into  a  bond,  with 
two  sufficient  sureties,  for  indem- 
nifying him  from  all  costs  and 
expenses  to  be  incurred  in  the 

X  2 
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bank  notes,  &c.y  belonging  to  the   person  against  wbose 
effects  a  fi.  fa.  is  sued  out;  and  may  and  shall  pay  or  deliver 
to  the  party  suing  out  such  execution  any  money  or  bank 
notes  which  shall  be  so  seized.     Here,  the  bank  notes  and 
coins  which  he  had  seized  under  the  writ  of  the  16th  of 
June,  were  the  property  of  CoUingridge.     He  might  have 
insisted  upon  handing  them  in  specie  to  CoUingridge ;  and 
on  the  other  hand,  CoUingridge  might  have  claimed  to  have 
them,  and    not   their   value    merely,   delivered    to    him. 
[Mauky  J. — Could  CoUingridge  have  maintained  trover  for 
them  ?]     It  is  not  necessaiy  to  carry  the  argument  to  that 
extent.     It  is  enough  to  say  that  the  sheriff  had  a  right  to 
appropriate  the  particular  notes  and  coins  to  the  payment  of 
Coliingridge's   debt     They    then    became    his    property, 
although  still  in  the  sheriff's  hands,  and  were    properly 
seizable  by  him  under  an  execution  against  CoUingridge. 
[JervtSy  C.  J. — They  became  Collingridge's  property  at  the 
moment  of  the  seizure  or  not  at  all.     Maule,  J. — Suppose 
the  writ  were   indorsed   to   levy  a  debt  of  200/L   besides 
poundage,  and  five  50/.  pound  notes  were  seized,  which  of 
the  five  notes  would  vest  in  the  plaintiff?     It  is  clear  that 
he  would  only  be  entitled  to  four  out  of  the  five.     The 
truth  is,  the  act  leaves  chattels  exactly  where  they  were 
before;  and  merely  subjects  certain  other  things,  such  as  bank 
notes,  money,  &c.,  to  the  operation  of  a  fi.  fa.     But  there 
is  nothing  in  the  intent  or  spirit  of  the  act  to  shew  that  the 
property  in  chattels  shall  vest  in  the  execution  creditor  upon 
seizure:  why,  then,  should  we  put  those  other  things  in 
the  anomalous  position  of  becoming  immediately  vested  in 
the  creditor?]     The  obvious  and  unambiguous  language  of 
the  act  is  a  sufficient  reason.     It  is  clear  that  it  intended 
that  cheques,  bills  of  exchange,  &c.,  should  vest  at  once  in 
the  creditor,   for  the   act  directs  that  he  shall  sue  upon 
them  in  the  name  of  the  sheriff.     If  an  act  of  Parliament 

proBecotion  of  such  action,  or  to  of  such  bond  to  be  deducted  out 
which  he  may  become  liable  in  of  any  money  to  be  recovered  in 
consequence  thereof,  the  expense      such  action." 
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authorized  the  delivery  of  the  chattels  seized  instead  of 
payment  of  the  proceeds  of  their  sale,  the  property  would 
vest  in  the  creditor:  and,  pari  ratione,  an  act  which  directs 
the  delivery  of  notes  or  money  must  have  the  effect  of 
vesting  the  property  in  them  in  the  person  to  whom  they 
are  to  be  delivered.  In  Wood  v.  IVood  (a), — where  it  was 
held  that  the  balance  in  the  sheriff's  hands  of  the  proceeds 
of  the  sale  of  chattels  seized  under  a  fi.  fa.  was  not  liable  to 
seizure  under  a  fi.  fa.  against  the  execution  creditor,  as 
money  belonging  to  him  within  the  meaning  of  the  section 
now  under  discussion, — the  Court  observed  in  their  judg- 
ment :  *^  The  money  in  question  was  not  a  distinct  sum  of 
specific  money  belonging  to  the  defendant,  and  seized  by 
the  sheriff  by  virtue  of  the  power  given  by  the  act,  and 
which  he  would  have  been  bound  to  pay  or  deliver  to  the 
party  suing  out  the  fi.  fa.,  as  directed  by  the  act,''  &a  ;  from 
which  it  may  be  inferred,  that  the  Court  considered,  that 
if  specific  money  had  been  seized,  the  sheriff  would  have 
been  bound  to  pay  it  over  in  specie  to  the  plaintiff.  The 
cases  of  Robinson  v.  Peace  (A),  and  France  v.  Campbell  (c), 
may  be  cited  on  the  other  side ;  but  they  have  no  applica- 
tion, as  that  which,  in  both,  was  sought  to  be  taken  was 
not  notes  or  money  but  a  debt  merely. 


L,  M.  ^  p. 

1851. 
Colling- 

RIDGE 
V. 

Paxton. 


Chatmellf  Serjt.,  was  about  to  shew  cause  on  behalf  of 
Sir  H.  Dryden,  when 


Hawkins^  who  appeared  to  support  the  rule,  objected  to 
his  being  heard.  He  referred  to  Johnson  v.  Marriai  {dy 
The  only  reason  why  notice  was  given  to  the  execution  cre- 
ditor, was  to  give  him  the  opportunity  of  making  an  affidavit 
if  he  desired  to  do  so.  [Mauky  J. — It  is  quite  indifferent 
to  my  Brother  ChanneWs  client  whether  the  rule  is  made 
absolute  or  discharged.  In  either  case  he  keeps  the  money. 
He  has  no  concern  with  this  rule ;  and  I  do  not  think  that 


(a)  4  Q.  B.  397,401. 
{h)  7  Duwl.  03. 


(c)  9  Dowl.  914. 

(d)  2  Dowl.  343. 
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the  service  of  a  notice  of  a  rule  gives  to  every  person  served 
-a  right  to  be  heard  here.] 

ClianneUy  Serjt,  was  not  heard. 

Hawkins  was  stopped  by  the  Court. 

Jervis,  C.  J.— This  rule  must  be  made  absolute.  The 
whole  difficulty  arises  from  the  limited  construction  which 
Mr.  Phipson  desires  to  give  the  act;  or  rather,  I  should 
have  said,  a  construction  which  it  does  not  bear.  The  act 
says  that  the  sheriff  may  seize  money  or  notes,  and  may 
pay  or  deliver  such  money  or  notes  to  the  execution  cre- 
ditor; and  Mr.  Phipson  says,  that  as  the  notes  are  to  be 
delivered  to  him,  it  follows  that  he  acquired  a  property  in 
the  notes.  But,  I  think,  the  meaning  of  the  act  is  this :  to 
make  notes,  bills,  &c.,  which  were  not  seizable  before  the 
statute,  liable  to  be  seized  in  the  same  way  as  goods  and 
chattels  were  liable;  and  to  make  them  in  all  respects 
subject  to  the  same  incidents,  rights  and  liabilities  as  goods, 
and  the  proceeds  of  goods  were  subject  to.  When  money 
is  seized,  it  becomes  like  money  which  is  the  proceeds  of 
goods  and  chattels  seized;  but  it  does  not  become  ear- 
marked, nor  does  the  property  in  it  vest  in  the  execution 
creditor.  It  is  in  fact  like  the  ordinary  proceeds  of  an  exe- 
cution, which  the  sheriff  cannot  seize,  and  which  he  is  bound 
to  pay  over  to  the  creditor  in  the  performance  of  his  duty. 

Maule,  J. — I  am  of  the  same  opinion.  Seizure  has  not, 
in  ordinary  cases,  the  effect  of  vesting  the  property  in  the 
goods  seized  in  the  execution  creditor.  The  intention  of 
this  section  was  to  subject  to  the  process  of  fi.  fa.  money, 
bank  notes,  bills  of  exchange,  &c.,  in  the  same  manner  as  goods 
and  chattels  were  subject  before  the  act ;  with  this  addition, 
however,  that  where  money  or  bank  notes  were  seized,  it 
should  not  be  necessary  to  sell  them,  but  they  might  be  treated 
as  money,  and  paid  over.    I  should  rather  have  said,  should 
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be  treated ;  for  if  the  execution  creditor  desired  it,  he  would 
have  a  right  to  say :  do  not  sell,  but  hand  me  over  the  money 
or  notes  which  you  have  seized.  From  that  right,  however, 
it  does  not  follow  that  the  property  in  them  vests  in  him 
at  once.  I  do  not  think  it  necessary  or  convenient  so  to 
construe  the  statute.  If  it  be  a  right  and  just  thing  that  the 
rights  acquired  under  a  fi.  fa.  by  means  of  a  seizure  by  the 
sheriff  should  be  subject  to  a  (i.  fa.  against  the  plaintiff,  the 
defendant  in  another  suit,  the  subject  is  a  fitting  one  for 
the  consideration  of  the  Legislature.  I  do  not  mean  to 
say  that  it  would  be  wrong  to  give  the  sheiiff  the  power  of 
taking  anything  which  the  defendant  may  have ;  but  only, 
that  if  it  had  been  intended  to  give  him  such  power,  the 
intention  would  have  been  effectuated  by  means  of  a  suit- 
able provision :  and  the  property  in  the  things  seized  would 
not  have  been  left  in  the  anomalous  situation  in  which  it 
now  is,  according  to  Mr.  PhipsorCs  argument  He  says, 
that  when  the  sheriff  takes  bills  or  money,  these  vest  at 
once  in  the  execution  creditor,  so  as  to  be  seizable  in  an 
execution  against  him;  but  that  the  property  in  other 
things  remsuns  as  the  property  in  chattels  stood  at  common 
law.  I  do  not  think  that  that  was  intended  by  the  Legis- 
lature, and  it  would  be  a  most  inconvenient  state  of  things. 


L.  M.  ^  P. 

1851. 

COLUNG- 

RIDGB 

O. 

Paxton. 


Williams,  J. — I  am  of  the  same  opinion.  The  question 
is,  were  the  notes  and  coin  taken  in  execution  in  this  action 
the  property  of  Collingridge,  so  as  to  be  liable  to  be  seized 
Under  a  fi.  fa.  ?  Plainly  not,  unless  the  construction  of  the 
act  requires  it  The  section  in  question  does  not  expressly 
alter  the  property :  then  is  it  necessary,  in  order  to  give 
effect  to  the  act,  to  hold  that  it  does  so  impliedly  ?  So  far 
firom  being  necessary,  it  is  obvious  that  great  inconvenience 
Would  arise  from  such  a  construction,  which  is  avoided 
\)y  holding  that  money  seized  is  in  no  other  condition 
tlian  money  raised  by  the  sale  of  goods  seized. 


Talfourd,  J.,  concurred. 


Rule  absolute. 
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Novtmber  24,     Ex  parte  The  Ovbrsesrs  of  the  Parish  of  Christ- 
church,  Surrey. 


\^Bail  Court.     Coram  Wigktmany  J.I 


A  debt  was 
recovered  bj 
the  judgment 
of  a  County 
Court,  with 
costs.     The 
debt  aloue 
having  been 
paid,  the  clerk 
of  the  County 
Court  refused 
to  issue  exe- 
cution for  the 
costs.     Hdd^ 
that  before 
coming  to  this 
Court  for  a 
mandamus  to  j 
the  clerk,  ap- 
plication 
should  be 
made  to  the 
judge  of  the 
County  Court 
to  order  the 
clerk  to  issue 
such  execution. 


Cy  OLLIER  moved  for  a  rule  calling  upon  the  clerk  of 
the  Southwark  County  Court  of  Surrey  to  shew  cause  why 
a  mandamus  should  not  issue,  commanding  him  to  issoe 
execution  against  the  goods  of  John  Gore  for  the  sum  of 
61  2s.  8d. 

A  plaint  having  been  brought  in  the  Southwark  County 
Court,  in  which  the  overseers  of  the  parish  of  Christchurch, 
Surrey,  were  the  plaintiffs,  and  John  Gore  the  defendant, 
judgment  was  recovered  for  the  amount  claimed,  with 
5L  2s.  8d.  costs.  The  amount  recovered  was  paid  to  the 
plaintifls,  but  not  the  costs.  Application  was  made  to  the 
clerk  of  the  County  Court  to  issue  execution  for  the  costs 
only,  but  he  refused  to  do  so,  on  the  ground  that  by  anal- 
ogy to  the  proceedings  in  the  superior  Court  the  writ  of 
execution  must  follow  the  judgment.  The  affidavit  in  sup* 
port  of  the  rule  did  not  state  that  any  application  had 
been  made  to  the  judge  of  the  County  Court  to  order  the 
clerk  to  issue  execution. 


Collier.  The  clerk  of  the  County  Court  acted  wrongly 
in  refusing  to  issue  execution,  and  this  Court  will  compel 
him  to  do  so  bv  mandamus.  The  9  &  10  Vict  c.  95,  s.  94, 
enacts,  that  "  whenever  the  judge  shall  have  made  an  order 
for  the  payment  of  money,  the  amount  shall  be  recoverable, 
in  case  of  default  or  failure  of  payment  thereof  forthwith, 
or  at  the  time  or  times  and  in  the  manner  thereby  directed, 
by  execution  against  the  goods,"  ^^  c,  "  of  the  party  against 
whom  such  order  shall  be  made ;  and  the  clerk  of  the  said 
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Court,  at  the  request  of  the  party  prosecuting  such  order,     ^^  ^j^  ^• 
shall  issue  under  the  seal  of  the  Court  a  writ  of  fieri  facias 


Ex  parte 

as  a  warrant  of  execution  to  the  high  bailiff  of  the  Court,  Overseers  of 
who  by  such  warrant  shall  be  empowered  to  levy,  or  cause  cbitrch. 
to  be  levied,  by  distress  and  sale  of  the  goods,"  &c.,  "  such 
sum  of  money  as  shall  be  so  ordered,"  &c.  That  section 
imposes  the  duty  upon  the  clerk  of  the  Court  of  issuing 
execution  for  any  portion  of  the  sum  which  remains 
unpaid.  The  form  of  '^execution  against  the  goods  of 
the  defendant"  contained  in  the  Appendix  to  the  rules 
framed  by  the  Judges  in  pursuance  of  the  12  &  13  Vict. 
c.  101,  s.  12,  after  reciting  the  judgment  of  the  Court 
ordering  the  sum  to  be  paid,  recites  also :  "  and  whereas 
the  said  sum  of  £  [or  the  sum  of  £  being  part  of 

the  said  sum  of  £  ],  has  not  been  paid  pursuant  to  the 

said  judgment."  Both  the  section  and  the  form  contem- 
plate execution  issuing  for  a  less  sum  than  that  named 
in  the  judgment.  '^There  is  no  analogy  between  an  exe- 
cution in  the  County  Court,  and  one  in  the  superior  Courts 
where  the  writ  of  execution  must  closely  follow  the  terms 
of  the  judgment,  the  amount  to  be  levied  being  indorsed 
upon  it  In  the  County  Court  the  execution  issues  under 
the  special  powers  and  in  the  form  provided  by  the  act 
\^fVightmany  J. — Ought  you  not  to  have  applied  to  the  judge 
of  the  County  Court  in  the  first  instance  to  order  his  officer 
to  issue  execution  ?]  There  is  no  power  given  by  the  act  to 
authorize  the  judge  to  make  such  an  order.  \Wightmany  J. 
— Surely  there  must  be  such  a  power  incident  to  his  office.] 
On  examining  carefully  the  provisions  of  the  act,  there 
seem  to  be  separate  duties  cast  upon  the  judge  and  the 
clerk.  The  judge  is  to  adjudicate  upon  the  claim  and  to 
make  the  order  for  payment ;  but  he  has  no  power  to  issue 
execution.  That  power  seems  taken  out  of  the  judge's 
hands  and  vested  in  the  clerk. 

Cur.  adv,  vult. 
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WiGHTMAN,  J. — The  rule  for  a  mandamus  must  be  re- 


Oteesbers  of  fused.  The  affidavits  are  not  satisfactory ;  as  before  the 
ciTimcH.  ^^^^^  ^^  called  upon  by  this  Court  to  issue  execution, 
application  should  have  been  made  to  the  judge  of  the 
County  Court  to  direct  him  to  issue  execution,  and  the 
result  of  that  application  been  made  known  to  the  Court 
It  is  to  be  presumed  that  if  such  an  application  were 
made,  the  officer  of  the  Court  would  obey  the  direction 
of  the  judge. 

Rule  refused. 


Notember2b.  HoLGATE   V.    SlIGHT. 


[^Bail  Court     Coram  ErUy  •/.] 


A  warrant 


of  I  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
cfenSy  atte^^  ^^^J  ^^  warrant  of  attorney,  the  judgment  signed  thereon 
under  the  i&  2  and  all  subsequent  proceedings  should  not  be  set  aside  with 
8.  9,  b^  an  '     costs,  on  the  ground  that  the  warrant  of  attorney  was  not 

uncertificated  i       ^^     ^    i 

attorney.  properly  attested. 

The  following  facts  appeared  upon  the  affidavits.  The 
defendant,  being  indebted  to  the  plaintiff,  was  requested 
to  give  a  warrant  of  attorney  for  the  amount  of  the  debt 
On  the  10th  of  June,  1850,  he  attended,  at  the  plaintiff's 
desire,  at  the  office  of  the  plaintiff's  attorney,  at  Kirton 
Lindsey,  Lincolnshire,  for  the  purpose  of  executing  the 
warrant  He  was  there  told  that  it  was  necessary  that 
an  attorney  should  attend  on  his  behalf,  to  attest  the 
execution  and  to  explain  to  him  the  nature  and  effect  of 
the  warrant,  and  that  either  Mr.  H.  or  Mr.  T.,  then  resi- 
dent in  Kirton  Lindsey,  would  attend  on  his  behalf  The 
defendant  desired  that  the  latter  gentleman  should  be  sent 
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for,  which  was  done.     Mr.  T.  upon  his  arrival,  read  over     ^'^'Ji  ^' 
and  explained  to  the  defendant  the  contents  of  the  warrant, 


HotGATK 

and  informed  him  of  its  nature  and  effect     The  warrant  ». 

Slight 

was  then  signed  and  executed.  Mr.  T.  was  since  dead. 
It  was  subsequently  found  that  no  certificate  had  been 
taken  out  by  him  from  the  15th  of  November,  1849,  to 
the  11th  of  March,  1850.  The  affidavits  in  answer  shewed 
that  neither  the  plaintiff  nor  his  attorney  knew  of  his  not 
having  taken  out  his  certificate,  that  they  had  known  him 
for  upwards  of  nineteen  years  as  a  practising  attorney  at 
Kirton  Lindsey,  that  he  attended  the  Quarter  Sessions 
there  as  an  attorney,  and  that  they  had  no  reason  to 
suppose  that  he  was  not  regularly  qualified  to  practise. 

J.  G.  Malcolm  shewed  cause.  Previously  to  the  6  &  7  Vict. 
c  73,  it  has,  no  doubt,  been  held  that  an  uncertificated  attor- 
ney could  not  act  as  an  attesting  attorney  within  the  1  &  2 
Vict.  c.  110,  s.  9  (a).  But  the  reason  is  obvious.  As  the 
law  then  stood,  an  attorney  who  did  not  take  out  his 
certificate  was  no  longer  on  the  rolI(&);  and  the  application 
to  the  Court  was  to  "re-admit"  him  on  payment  of  the 
penalty.  Now,  all  that  it  is  necessary  to  do,  if  an  attorney 
omits  to  take  out  his  annual  certificate,  is  to  move  the 
Court  for  an  order  on  the  registrar,  under  sect.  25  of  the 
6  &  7  Vict  c.  73,  to  renew  his  certificate  (c).  In  Price  v. 
Carter  (rf),  the  case  of  Verge  v.  Dodd  (e),  which  will  be 
relied  on  in  support  of  the  motion,  was  referred  to  in  the 
ai^ument,  as  deciding  "  that  the  presence  and  attestation 
of  an  attorney,  who  had  not  taken  out  his  certificate  within 
a  year,  is  insufficient ;"  but  Lord  Denman^  C.  J.,  in  giving 
judgment,  speaks  of  it  as  a  case  "which,  if  deciding  the 
general  point  for  which  it  was  cited,  must  now  be  con- 

Ca)  Verge  v.  Dodd,  Tidd's  New  M.  &  P.  710. 

Pract.  279.  {d)  7  Q.  B.  83S,  845. 

iff)  See  37  Geo.  3,  c.  90,  8.  31.  (e)  Tidd's  New  Pract.  279, 280. 
(r)  See  Ex  parte  Howard,  1  L. 
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sidered  as  overruled."  In  Cox  v.  Cannon  (a),  it  was  held 
that  if  a  party  who  executes  a  warrant  of  attorney  intro- 
duces a  person  as  his  attorney,  he  cannot  afterwards  set 
the  warrant  aside  on  the  ground  that  such  attorney  was 
uncertificated.  [Erie,  J. — ^That  case  was  decided  on  the 
doctrine  of  estoppel]  Where  the  defendant  nominates  an 
attorney  suggested  by  the  plaintiff's  attorney,  it  b  a  8a£B- 
cient  nomination ;  Joel  v.  Dicker  (6).  Here  the  defendant 
nominates  one  of  two  attorneys  suggested  by  the  plaintiff's 
attorney,  and  he  is  estopped  from  now  objecting  that  he 
was  uncertificated  (c). 


H.  Pearson,  in  support  of  the  rule.  The  case  of  Vhye  v. 
Dodd  {d)  is  expressly  in  point.  [£!rle,  J. — Is  that  case 
to  be  found  reported  elsewhere?]  It  is  not  Looking, 
however,  at  the  intention  of  the  Legislature  in  framing 
the  1  &  2  Vict  c.  110,  s.  9,  it  was  rightly  decided.  The 
object  of  the  enactment  was  that  the  defendant  should 
have  the  fullest  information  and  advice  as  to  the  l^al 
effect  of  the  instrument  which  he  is  to  sign.  If  the 
attestation  of  an  uncertificated  attorney  were  admitted, 
an  attorney  who  had  not  practised  for  forty  years,  and 
who  might  have  foi^otten  his  profession,  would  be  a  suffi- 
cient attesting  attorney.  [Erk,  J. — You  must  take  also  the 
opposite  case,  where  an  attorney  of  the  greatest  experience 
and  practice  might,  through  the  negligence  of  his  London 
agent  in  taking  out  his  certificate,  be  uncertificated  without 
knowing  that  he  was  so.]  The  country  attorney  might 
have  an  action  against  his  agent  By  the  6  &  7  Vict  c.  73, 
s.  26,  an  attorney  practising  without  a  certificate  is  pre- 
vented from  recovering  fees.  That  is  in  the  nature  of  a 
penalty.  Whatever  the  law  prohibits  by  a  penalty,  it  is 
illegal  to  do. 


(a)  4  Bini?.  N.  C.  453 ;  S.  C. 
6  Scott,  347 ;  6  Dowl.  625. 
(6)  5  D.  &  L.  1. 


(c)  See  Jeyes  v.  Booth,   1  B. 
&  P.  97. 

(d)  Tidd's  New  Pract.  279. 
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£ble,  J. — I  am  of  opinion  that  an  attorney,  although    ^'  ^^^  ^- 
uncertificated,  may  be  a  good  attesting  attorney.     The  6  &  7 


SUGHT. 


HOLOAT» 

Vict  c  73,  s.  2,  says,  that "  no  person  shall  act  as  an  attorney,"  ^  v. 
&C.,  '*  unless  such  person"  shall  '*  be  admitted  and  enrolled 
and  otherwise  duly  qualified  to  act  as  an  attorney,"  &c. 
The  admission  and  enrolment  are  conditions  precedent  to 
the  right  to  act.  When,  however,  we  come  to  the  section 
which  regulates  the  granting  of  certificates,  we  find  that  the 
Commissioners  of  Stamps  are  not  to  issue  a  certificate  to  any 
attorney  until  certain  conditions  have  been  complied  with. 
Then  comes  section  26,  which  specifies  the  consequences 
of  practising  without  a  certificate,  namely,  that  the  attorney 
shall  not  be  capable  of  maintaining  any  action  for  his  fees. 
The  practising  without  a  certificate  has  two  aspects ;  one 
towards  the  public,  and  the  other  towards  himself:  as 
regards  the  public,  he  is  entitled  to  act  as  an  attorney ;  as 
regards  himself,  he  is  disabled  from  suing  for  any  reward 
for  his  services.  It  seems  to  me,  therefore,  that  an  attorney, 
although  uncertificated,  may  do  an  act  like  the  present, 
which  will  be  valid  as  being  done  by  an  attorney;  although 
the  efiect  may  be,  that  he  cannot  recover  any  fee  for 
his  service. 

[The  Court  took  time  to  examine  the  affidavit  as  to 
a  question  of  fact,  not  material  to  this  report ;  and  in  the 
Vacation  after  this  Term  gave  judgment  discharging  the 
rule]. 

Rule  discharged. 
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November  26.   Regina  V,  The  MajoF  of  the  Borough  of  Hartlepool. 


[^Bail  Court     Coram  Urky  J,] 

A  notice  of        I  HIS  was  a  rule,  calling  upon  the  mayor  of  the  borough 

5  &  6  Wm.  4,   of  Hartlepool  to  shew  cause  why  a  mandamus  should  not 

wJ^irned'      issue,  commanding  him  to  insert  the  name  of  Anthony 
"A.  W.D 

bing." 


Do. 
The 
claimant  did 
not  appear 
before  the 
mayor  at  the 
revision  of  the 
list,  but  the 
assistant  oter- 


Wilson  Dobing  upon  the  bui^ess  roll  of  the  borough  mider 
7  Wm.  4  &  1  Vict  c.  78,  s.  24  («> 

The  following  facts  appeared  upon  the  affidavits.     The 

name  of  the  claimant,  who  was  entitled  to  be  upon  the 

burgess  roll  of  the  borough,  was  accidentally  omitted  in  the 

leer  stated  that  list  made  out  by  the  assistant  overseer  for  the  present  year. 

the  claimant 
had  only  been 
accidentally 
omitted  from 
the  list;  that 
hb  name  was 
'*  Anthony 
Wilson  Do- 
bing," that 
there  was  no 
other  person 
of  the  same 
name  in  the 
borough,  and 
that  he  was 
described  in 
the  poor  rate 


He  accordingly  gave  notice  of  his  claim  to  the  town  cleil 
under  sect  17  of  the  5  &  6  Wm.  4,  c.  76,  according  to  the 
form,  Na  2,  in  the  Schedule  D.  Upon  the  revision  of  the 
lists  before  the  mayor  and  assessors,  on  the  6th  of  October 
in  the  present  year,  his  claim  was  objected  to,  on  the 
ground  that  the  notice  was  signed  "  A.  W.  Dobing,*'  with- 
out giving  the  Christian  name  at  full  (&).  The  claimant 
did  not  attend  before  the  mayor  at  the  revision  of  the  list, 


(a)  On  moving  for  the  mle, 

boolL  sometimes   W.  R,  Cole  asked  for  a  rule  ab- 

"  V  A"'.!*®"?     solute  in  the  first  instance  for  a 
Dobmg,**and  ^  ,  ,  .  , 

sometimes  as      peremptory    mandamus,    which 

**  Anthony  W.    was  refused.     He  relied  on  the 

Dobing.»»  language  of  the  section  7  Wm.  4 

Held,  that  „    *..  *  .  j     .     ■. 

there  was  suf-    &  1  Vict.  c.  78,  s.  24,  and  cited 

ficient  evidence  Reg.  v.  The  Mayor  of  Eye,  9  A. 

to  warrant  the  ^  g    g^Q    ^^^  ^^^  judgment  of 
mayor  in  in-  . 

serting  the  Liord  Denman,  C  J.,  in  Reg,  v. 

name  of  the        The  Mayor  of  Dovor,  11  Q.  B. 
the  bu^eT"     2^^'  ^^^-     ^®  ^*^°  ^^^^^  ^^^  * 


rule  nisi ;  but  Erie,  J.,  refused 
to  grant  the  rule  in  that  form, 
saying  that  the  Master  reported 
that  such  a  rule  had  never  been 
granted,  and  was  contrary  to  the 
practice  of  the  Crown  Office. 

{b)  It  was  also  objected  that 
the  notice  claimed  in  respect  of 
a  rating  "  for  three  years,"  with- 
out saying  "  the  last  three  years ;" 
but  this  point  was  not  raised  on 
the  argument. 


roll ;  and  he 

having  refused  to  do  so,  this  Court,  under  the  7  Wm.  4  &  1  Vict.  c.  78.  s.  24,  granted  a 

mandamus,  commanding  him  to  insert  the  name,  omitting  the  clanse,  **  or  shew  cause  to  the 

contrary.** 
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but  the  assistant  overseer,  upon  that  occasion,  stated  that    ^*  ^'  ^  ^• 
the  name  of  Anthony  Wilson  Dobing  had  been  omitted 


through  an   oversight,   and   the  poor   rate  book  of   the  9. 

borough  was  produced,  where  the  name  of  the  claimant  ^l^^^^j^ 
was  entered.  The  assistant  overseer  also  stated  that  An- 
thony Wilson  Dobing  had  been  an  inhabitant  householder 
and  ratepayer  for  the  whole  of  the  preceding  three  years ; 
that  his  name  was  incorrectly  entered  in  the  rate  book, 
being  entered  for  the  year  1848  as  "Anthony  Dobing," 
and  for  the  year  1849  as  "Anthony  W.  Dobing;"  that 
there  was  no  other  person  of  the  same  name  in  Hartlepool ; 
and  that  the  claimant  was  better  known  in  Hartlepool  by 
the  name  of  "  A.  W.  Dobing,"  than  by  any  other  name. 
The  mayor  and  assessors,  however,  refused  to  enter  the 
name  upon  the  burgess  roll,  on  the  ground  that  the  in- 
sertion by  initials  only  would  be  improper ;  and  that  they 
were  not  warranted,  under  the  circumstances,  in  entering 
the  name  as  Anthony  Wilson  Dobing. 

Ckasby  shewed  cause.  The  notice  of  claim  was  insuffi- 
cient, being  signed  with  the  initials  only  of  the  Christian 
name  of  the  claimant.  The  mayor  would  have  acted 
wrongly  in  entering  the  name,  as  signed,  on  the  burgess 
roll,  nor  could  he  decide  that  "  A.  W."  necessarily  meant 
"Anthony  Wilson,"  and  enter  that  name  upon  the  roll. 
Whether  if  the  claimant  had  attended  before  the  mayor, 
when  the  revision  of  the  lists  took  place,  and  had  stated 
that  his  name  was  "  Anthony  Wilson,"  and  that  the  initials 
signed  meant  that  name,  the  mayor  would  have  been  bound 
to  accept  the  explanation  and  place  his  name  upon  the  roll, 
it  is  not  necessary  to  inquire ;  as  he  did  not  attend.  It 
may  be  conceded,  that  it  now  appears,  that  the  name  A. 
W.  Dobing,  meant  Anthony  Wilson  Dobing;  but  the 
question  is,  not  what  now  appears,  but  what  appeared 
before  the  mayor ;  as  it  is,  upon  the  state  of  facts  as  they 
appeared  at  that  time  alone,  that  this  Court  will  grant  a  man- 
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Foiume  IL     damus.     The  act  of  Parliament,  5  &  6  Wm.  4,  c.  76,  s.  17, 

1851.  »  #  ' 

requires  that  the  claim  shall  be  in  the  form  in  the  schedule 


V.  or  to  the  like  effect.     That  form  contains  the  full  Christian 

Hartlepool.  ^°^  surname.  The  interpretation  clause,  sect  142,  does  not 
assist  the  present  applicant,  as  that  section  refers  only  to 
a  '*  misnomer  or  inaccurate  description  of  any  person,"  &&, 
**  named  in  any  schedule  to  this  act  annexed,  or  in  any 
roll,  list,  notice,"  &c.,  '^  required  by  this  act,"  and  enacts 
that  no  misnomer,  &c,  '^  shall  hinder  the  full  operation  of 
this  act  with  respect  to  such  person,**  &c,  ^'provided  that 
the  description  of  such  person,"  &&,  ^'be  such  as  to  be 
commonly  understood."  That  section  is  to  be  read  red- 
dendo singula  singulis, — '*  misnomer"  of  a  **  person,"  &&, 
"  inaccurate  description"  of  a  ^'  place."  This  is  not  a  mis- 
nomer but  a  defective  statement  of  the  name.  The  state- 
ment should  be  such  as  would  indicate  the  Christian  and 
surname  of  the  party,  and  then  although  inaccurately 
stated,  the  section  would  aid  it,  if  it  were  such  as  to  be 
commonly  understood.  [Erk^  J. — Would  a  signature  of 
"  Thos."  for  "  Thomas"  be  sufficient  ?J  Yes,  it  would  mean 
"  Thomas,"  and  be  one  way  of  writing  it.  [Erk,  J. — The 
mayor  must  import  an  ordinary  knowledge  that  it  is  so 
used.  Then  why  cannot  he  say  that  "A.  W.  Dobing" 
means  "  Anthony  Wilson  Dobing,"  where  he  has  evidence 
to  that  effect]  The  notices  of  claim  must  strictly  follow 
the  form  given  in  the  schedule  to  the  act  In  Reg. 
V.  7%e  MayoTy  ifc,  of  Kidderminster  (a),  a  notice  of  claim 
omitting  to  state  the  name  of  the  parish  in  which  the  house 
was  situated  in  respect  of  which  the  claim  was  made,  was 
held  bad.  [JSrky  J. — In  that  case  there  was  an  omission  of 
a  portion  of  the  notice,  and  that  could  not  be  termed  an 
inaccurate  description.] 

W,  R,  Coky  in  support  of  the  rule,  was  not  called  upon. 

(a)  Ante,  p.  201. 
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EjiLSy  J. — The  intention  of  the  Legislature,  as  it  seems    ^'  ^- *  ^' 

to  me,  was  to  provide  that  a  person  having  a  qualification  — '- — 

in  substance  and  in  truth  should  be  placed  upon  the  burgess  v. 

roily  notwithstanding  any  defect  of  form.     It  is  clear  upon  Habtl^ool. 

affidavit   that  *'A«  W.  Dobing,"  was  well  understood  in 

Hartlepool  to  mean  **  Anthony  Wilson  Dobing,'*  and  that 

the  claimant  was  the  only  person  of  that  name  there ;  and 

as  there  was  before  the  mayor  sufficient  information,  in  my 

judgment,  to  that  effect,  I  think  that  the  mayor  would  have 

been  ililly  justified  in  placing  the  name  of  the  applicant 

upon  the  roll.     I  put  myself  now   in    the  position  in 

which  the  mayor  was  at  the  time  of  the  claim,  and  I 

think  that  the  claimant  is  entitled  to  have  his  name  put 

upon  the  roll.     The  rule  will,  therefore,  be  absolute  for  a 

mandamus  to  the  mayor,  commanding  him  to  place  the 

claimant's  name  upon  the  burgess  roll,  omitting  the  clause 

«<  or  shew  cause  to  the  contrary." 

Rule  absolute  accordingly. 


Edwards  and  Wife  v.  Martin  and  Others.  Nmmhw  ^s. 

[In  the  Queen^s  Bench. 

Coram  Jx>rd  Campbell^  C.  J.,  Fattesaih  J.^  Coleridge^  J., 

and  fFiffhtman,  J.] 

This  was  an  action  of  trover,  brought  by  the  husband  TheprMtiee 

of  ulSchttTfflDff 

and  wife  in  the  right  of  the  wife  as  administratrix.     Two  a  married 
of  the  defendante  having  obtained  a  verdict  in  their  favour,  J^ISIdj^bore 

Jadgmeat  ii 
signed  agunst  both  husband  and  wife,  is  not  confined  to  cases  where  the  husband  abo  is  in  enstodj. 
Hosband  and  wife  brought  tro?er  in  the  right  of  the  wife  as  administratrix.  A  verdict  baying 
passed  for  the  defendants,  they  taxed  their  costs,  and  issued  a  ea.  sa  ,  under  which  the  wife  alone 
was  taken  in  execution.     The  Court,  upon  motion,  ordered  her  discharge  out  of  custody. 

VOL.    IL  Y   Y  L.    M.    &    P, 
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taxed  their  costs  and  issued  execution  against  both  plain- 
tifis.  The  female  plaintiff  was,  however,  alone  taken  in 
execution.  She  applied  to  Pattaon^  J.  at  Chambers,  for  her 
discharge  out  of  custody,  on  the  ground  of  her  being  a 
married  woman  and  having  no  separate  property ;  and  he 
made  an  order  accordingly. 

A  rule  nisi  having  been  obtained  to  rescind  the  above 
order  (a). 


Ogle  shewed  cause.  The  Judge  had  power  to  dis- 
chai^  the  female  plaintiff  out  of  custody.  In  2  TxAd't 
Pract.  1043,  7th  ed.,  it  is  said,  ^'In  an  action  against 
husband  and  wife,  they  may  both  be  taken  in  execution ; 
and  it  was  formerly  holdeii,  that  the  wife  should  not  be 
discharged,  unless  it  appeared  there  was  fraud  and  collusion, 
between  the  plaintiff  and  her  husband,  to  keep  her  in 
prison.  But  it  is  now  the  practice  to  discharge  her  when 
taken  in  execution,  as  well  as  on  mesne  process"  {b\ 

It  is  true  that,  in  Larkin  v.  Marshall  (e),  the  Court  of 
Exchequer  refused  to  discharge  the  wife  out  of  custody, 
where  she  alone  had  been  taken  in  execution,  and  inti- 
mated that  they  disapproved  of  the  practice  of  discharging 
the  wife,  and  were  determined  not  to  go  beyond  the  pre- 
cedents; but  in  that  case  the  wife  had  committed  the 
assault  for  which  the  action  was  brought.  There  can 
be  no  ground  for  detaining  in  execution   a  person  who 


(a)  The  rule  nisi  was  moved 
upon  affidavits  shewing  that  the 
wife  had  separate  property,  and 
that  every  exertion  had  been 
made  to  arrest  the  husband,  with- 
out success ;  but  Ogle  objected  to 
their  being  used,  and  the  Court 
held  that  no  affidavits  could  be 
read  except  those  which  had  been 
used  before  the  Judge  at  Cham- 
bers. 

(b)  In  the  8th  and  9th  ed.,  the 
passage  is  thus  altered :  "  In  an 


action  against  husband  and  wife, 
they  may  both  be  taken  in  exe- 
cution :  and  when  the  wife  is 
taken  in  execution,  she  shall  not 
be  discharged,  unless  it  appear 
that  she  has  no  separate  property 
out  of  which  the  demand  can  be 
satisfied,  or  that  there  is  fraud 
and  collusion  between  the  plain- 
tiff  and  her  husband,  to  keep  her 
in  prison." 

Cc)  I  L.  M.  &  P.  186 ;  S.  C. 
4  Exch.  S04. 
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by  law  can  have  no  separate  property,  and  who,  there- 
fore, can  never  satisfy  the  debt. 

Gray^  in  support  of  the  rule.  Larkin  v.  Marshall  is 
expressly  in  point.  The  practice  of  discharging  the  wife 
out  of  custody  is  there  said  not  to  be  founded  upon  any 
principle.  Pollock^  C.  B.,  in  delivering  judgment  in  Bey^ 
non  V.  Jones  (a),  expresses  himself  to  that  effect.  None 
of  the  cases,  however,  go  so  far  as  the  present,  and  the 
practice  should  not  be  extended  where  the  effect  is  to 
deprive  a  party  of  his  legal  right  llere,  too,  the  wife 
is  the  real  plaintiff,  and  the  husband  is  only  joined  for 
conformity.  The  case  of  Chalk  v.  Deacon  (&)  shews  that 
the  wife  cannot  claim  her  discharge  as  a  matter  of  right; 
at  the  utmost,  the  appeal  is  to  the  discretion  of  the  Court 
No  authority  has  been  cited  except  the  passage  in  Tidcfs 
Practice;  but  it  is  admitted  that  the  practice  of  late  years 
has  been  to  discharge  the  wife,  where  both  husband  and 
wife  are  taken  in  execution.  [Newton  v.  Boodle  (c)  was 
also  referred  to.] 
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L.  M.  ^  P. 

l»S5L 

Edwards 

V, 

Martim 
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Lord  Cajcpbell,  C.  J. — This  rule  must  be  discharged. 
It  appears  to  me  that  my  Brother  Patteson  had  a  discretion- 
ary power  to  discharge  the  female  plaintiff,  and  that  he  has 
well  exercised  that  power.  The  defendants  had,  no  doubt, 
the  power  to  take  both  her  and  her  husband  in  execution, 
and  the  only  question  is,  whether  this  Court  or  a  Judge 
has  any  and  what  discretion  as  to  discharging  her  out  of 
custody,  she  being  a  married  woman.  It  is  admitted  that 
the  practice  of  late  years  has  been  to  discharge  the  wife, 
where  both  the  husband  and  wife  are  taken  in  execution,  and 
she  has  no  separate  property ;  and  it  is  so  stated  in  Tidd^s 
Practice^  which  is  alone,  I  consider,  a  sufficient  authority 
on  such  a  subject     If  the  practice  be  contrary  to  law,  of 


Ca)  16  M.  &  W.  666, 569 ;  S.  C. 
3  D.  &  L.  667. 

Y   Y   2 


{b)  6  Moore,  128. 
(c)  9  Q.  B.  948. 
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Voiume  //. 

EUWABDS 
9. 

Martin 
and  Otben. 


course  it  cannot  stand ;  but  if  not,  a  practice  which  has 
been  long  established  ought  to  be  upheld,  particularly 
where,  as  in  the  present  instance,  I  think  it  is  an  extremely 
reasonable  one.  Why  should  a  married  woman,  who  has 
no  separate  property,  be  kept  in  custody,  except  for  the 
purposes  of  oppression  and  of  working  upon  the  feelings  of 
her  family  ?  And  those  are  not  legitimate  purposes.  The 
Court  of  Exchequer  do  not  decide  that  the  Court  has  no 
discretion  to  discharge  the  wife.  All  that  Parke,  B.,  in 
Larhin  v.  Marshall  (a),  says,  is  that  the  Court  would  not 
go  beyond  the  precedents,  and  that  he  could  not  see  on 
what  principle  they  were  founded.  As  far  as  they  go,  he 
recognises  them ;  he,  therefore,  recognises  the  practice  of 
discharging  the  wife  where  both  husband  and  wife  are 
taken.  Upon  what  principle,  then,  can  it  be  said  that 
the  wife  is  not  entitled  to  her  dischaige  when  taken  alone? 
If  the  captivity  of  the  wife  is  not  of  any  legitimate  use  to 
the  creditor,  but  is  merely  oppressive,  how  can  her  discharge 
upon  that  ground  be  aflfected  by  the  circumstance  that 
her  husband  is  not  in  custody  ?  The  defendants  may  still 
take  the  husband  in  execution,  if  they  choose;  and  I 
think,  therefore,  that  the  distinction  suggested  cannot  be 
supported. 


Patteson,  J. — The  case  of  Larkin  v.  Marshall  was 
brought  under  my  notice;  but  I  thought  myself  bound  by 
the  practice  of  this  Court  In  Chalk  v.  Deacon  (6),  the  Court 
of  Common  Pleas  recognised  the  discretionary  power;  and 
in  Larkin  v.  Marshall^  the  Court  of  Exchequer  certainly 
did  not  abolish  the  practice.  The  Master  has  referred  me 
to  an  earlier  case  (c)  than  that  of  Clialk  v.  Deacon,  where 
husband  and  wife  having  been  taken  under  an  attachment 
for  nonpayment  of  a  sum  of  money,  the  Court  dischaiged 
the  wife.    Then,   is  there  any  ground,   in   principle,  for 


(a)  ]   L.  M.  &  P.  186 ;  S.  C. 
4  Ezch.  S04. 
(6)  6  Moore,  12S. 


(c)  Master  Jones.  The  case  re- 
ferred to  occurred  in  1S09,  upon 
habeas  corpus. 
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confining  the  practice  to  those  cases  only  where  both 
husband  and  wife  are  taken  in  execution?  I  confess 
that  I  cannot  see  that  there  is.  If  the  practice  is  an  im- 
proper interference  with  the  legal  rights  of  the  other  party 
let  it  be  abolished ;  but  I  am  unwilling  to  establish  an 
exception  inconsistent  with  the  very  principle  upon  which 
the  practice  itself  depends.  The  husband,  though  not  in 
custody  one  day,  may  be  the  next ;  and  I  am  unable  to 
see  any  reason  for  making  the  wife's  discharge  dependent 
upon  that  event. 


L.  Af.  fr  P. 

1851. 

Edwards 

Martin 
and  Othen. 


CoLERiDOEy  J.y  and  Wiohtman,  J.,  concurred. 


Rule  discharged.      * 


RoBiNsoKy  Appellant  v.  Lawremcb,  Respondent. 

[In  the  Exchequer. 
Coram  Parhe^  B.^  and  Martin^  B.] 

J  HIS  was  an  appeal  from  the  County  Court  of  Hert- 
fordshire. The  case  stated  that  the  plaintiff  levied  a 
plaint  and  issued  a  summons  to  recover  50L,  and  that 
the  defendant  gave  notice  of  set-off  to  the  extent  of 
50L  The  judge  after  taking  time  to  consider  his  judg- 
ment, decided  that  the  set-off  had  been  proved ;  but  gave 
the  plaintiff  the  option  of  being  nonsuited,  llie  plaintiff 
elected  to  be  nonsuited;  the  attorney  for  the  defendant, 
however,  objecting  that  the  judge  had  no  power  to  direct 
a  nonsuit  at  that  stage  of  the  proceedings. 


Jufy  10. 
Dtcmher  \, 


The  judge  of 
a  County  Court 
maT  nonsuit  a 
plaintiff  in  all 
caBes  in  which 
a  Jud^e  of  a 
superior  Court 
mar  do  so. 

The  Court 
will  always 
order  the  un- 
suooesdttl 
party  to 
pay  the  costs 
of  an  appeal 
from  a  County 
Court. 


Lush^  for  the  appellant     The  judge  of   the   County 
Court  had   no   power  to   allow  a   nonsuit.     A  judgment 
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of  nonsuit  in  the  superior  Courts  is  entered  upon  the 
supposition  that  the  plaintiff  does  not  appear  in  Court 
Indeed,  before  the  statute  2  Hen.  4»  c.  7  (a),  a  plaintiff 
might  have  been  nonsuited  after  verdict.  But  the  practice 
of  the  superior  Courts  in  this  respect  cannot  apply  to  the 
County  Courts,  which  are  created  by  statute  and  goyemed 
by  statutory  rules.  The  judge's  power  to  nonsuit  is  de- 
rived from  sects.  79  (6)  and  89  (c)  of  the  9  &  10  Vict  c  95; 
and  except  in  cases  falling  within  those  sections,  he  has  no 
power  to  nonsuit  The  power  which  is  given  to  the  judge 
by  sect  10  of  13  &  14  Vict  c.  61,  to  award  costs  to  the 
defendant  in  cases  where  the  plaintiff  does  not  appear  at 
the  hearing,  shews  that  the  plaintiff  may  not  withdraw  from 
a  suit  when  once  commenced.  In  Webster  and  Another  v. 
Mason{d)y  the  question  having  arisen,  whether  the  judge  of 
a  Court  of  Requests,  established  by  statute,  could  allow  a 
plaintiff  to  be  nonsuited,  Coleridgey  J.  said:  '^I  entertain 
great  doubts  whether  there  can,  under  this  statute,  be  any 
nonsuit  of  the  plaintiff.  If  there  can,  it  is  obvious  that  the 
plaintiff  may  in  effect  procure  a  new  trial  as  often  as  he 
pleases,  without  first  paying  the  costs  of  the  former  trial. 


(a)  See  1  Wois.  Saund.  195  d, 
n.  (t),  6th  ed.  Keat  v.  Barker, 
5  Mod.  208. 

[Jb)  Which  enacts,  "  that  if 
upon  the  day  of  the  return  of 
any  summons,  or  at  any  con- 
tinuation or  adjournment  of  the 
said  Court,  or  of  the  cause  for 
which  the  said  summons  shall 
have  been  issued,  the  plaintiff 
shall  not  appear,  the  cause  shall 
be  struck  out;  but  if  he  shall 
appear,  and  shall  not  make  proof 
of  his  demand  to  the  satisfaction 
of  the  Court,  it  shall  be  lawful 
for  the  judge  to  nonsuit  the 
plaintiff,  or  to  give  judgment  for 
the  defendant,  and  in  either  case, 
where  the  defendant  shall  appear 


and  shall  not  admit  the  demand, 
to  award  to  the  defendant,  by 
way  of  costs  and  satisfaction  for 
his  trouble  and  attendance,  such 
sum  as  the  judge  in  his  discretion 
may  think  fit,"  &c. 

(c)  Which  enacts,  **  that  every 
order  and  judgment  of  any  Court 
holden  under  this  act,  except  as 
herein  provided,  shall  be  con- 
clusive between  the  parties,  but 
the  judge  shall  have  power  to 
nonsuit  the  plaintiff  in  every  cue 
in  which  satisfactory  proof  shall 
not  be  given  to  him  entitling 
either  the  plaintiff  or  defendant 
to  the  judgment  of  the  Court," 
&c. 

id)  8  Dowl.  705, 708. 


Robinson 

V. 

Lawaencb. 
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or  giving  security  for  those  of  the  second,  terms  carefully  L.  M,^  P. 
imposed  in  the  only  instances  of  submitting  the  same 
matter  twice  for  judgment  contemplated  by  the  act ;  and 
I  may  observe,  that  there  is  not  the  same  legal  theory 
existing  here,  upon  which  the  nonsuit  of  the  plaintiff,  at 
his  own  election,  proceeds  in  the  superior  Courts.** 

The  respondent  did  not  appear. 

Cur.  adv.  vuU. 

Parke,  B.  delivered  the  judgment  of  the  Court — We 
have  looked  through  the  County  Courts  Acts,  but  we  do 
not  find  in  them  any  provision  which,  in  our  opinion,  takes 
away  the  common  law  right  which  a  plaintiff  in  every  suit 
possesses,  of  being  nonsuited,  according  to  the  doctrine  laid 
down  in  Co.  Litt.  138  i,  139  a.  In  the  present  case,  the 
judge  of  the  County  Court  being  about  to  deliver  judg- 
ment, the  plaintiff  withdrew  his  claim  and  elected  to  be 
nonsuited.  There  is  no  prohibition,  either  express  or 
implied,  in  the  statute,  to  prevent  his  so  doing.  There 
must,  therefore,  be  judgment  for  the  respondent 

With  regard  to  the  costs  of  the  appeal,  we  have  consulted 
the  other  members  of  this  Court,  and  also  others  of  the 
Judges,  and  they  agree  with  us  in  thinking,  that  in  appeals 
from  the  County  Courts  the  costs  of  the  appeal  should 
always  follow  the  result,  since  the  value  of  the  subject- 
matter  of  dispute  in  a  County  Court  usually  bears  a 
small  proportion  to  the  costs  incurred  by  an  appeal. 

Appeal  dismissed,  with  costs. 
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A.  plaintiff 
bmviog  a  claim 
exceeding  5(H,, 
•oed  in  a 
County  Court 
for  50i.    At 
the  trial  ao 
entry  was  made 
on  the  par- 
ticulars and 
judgment,  that 
he  abandoned 
the  excess  over 
60L 

Held,  that 
the  Court  had 
jurisdiction 
under  9  &  10 
Vict  8.  95, 
s.  63. 

The  proper 
course,  bow- 
e?er,  in  such 
a  case,  is  to 
enter  the  aban- 
donment on 
the  summons 
before  senrice. 


In  the  matter  of  Isaacs  v.  Wyld. 

[In  the  Exchequer. 

Coram  PoUock^  C.  B.,  Parke,  B.,  Aldersan,  B.,  and 

PlaU,B.] 

A  RULE  had  been  obtained,  calling  on  the  plaintiff  to 
shew  cause  why  a  prohibition  should  not  issue  to  restrain 
the  judge  of  the  County  Court  of  Cornwall,  held  at  Liskeard, 
from  proceeding  in  the  above  suit 

It  appeared  upon  the  aflSdavits  that  the  plaintiff  entered 
a  plaint  and  sued  out  a  summons  which,  being  in  the  form 
prescribed  by  the  County  Court  Rules  (a),  stated  the  cause 
of  action  to  be  a  claim,  *'the  particulars  whereof  are  here- 
unto annexed."    The  particulars  contained  several  items  for 
goods  sold  and  delivered,  amounting  in  the  whole  to  SOL 
As  the  defendant  resided  out  of  the  district,  application  for 
leave  to  serve  the  summons  (fi)  was  made  to  the  judge  by 
the  plaintiff;  who  then  stated  that  the  defendant  was  in- 
debted to  him  in  98L  19^.,  but  that  as  to  4SL  19<.,  he  was 
willing  to  abandon  his  claim  in  order  to  bring  it  within  the 
Jurisdiction  of  the  County  C/Ourt«     At  the  hearing,  the^^.c 
plaintiff  after  giving  evidence  of  his  demand,  admittedf^^ 
upon  cross-examination,  that  he  had  a  further  claim  of  48/J^ 
I9s.    The  defendant's  attorney  thereupon  objected  that 
Court  had  no  jurisdiction.    The  judge  said  that  the  plaintiflR  f  J 
might,  by  abandoning  the  excess,  under  sect  63  of  9  &  ICO  f 
Vict  c.  95  (c),  recover  to  the  extent  of  50L     The  plaintii 


(a)  See  rules  34  and  37,  and 
form  of  summons  in  Schedule. 

(6)  9  &  10  Vict  c.  95,8.  60. 

(c)  Which,  after  providing  that 
demands  may  not  be  divided  in 
order  to  bring  two  or  more  suits. 


enacts,  that  "  any  plaintiff  havin/QA 
cause  of  action  for  more  thanes 
twenty  pounds,  for  which  a  plaints  * 
might  be  entered  under  thk  aet^" 
if  not  for  more  than  tweot 
pounds,  may  abandon  the  excess,  .^ 


i 
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then,  under  the  direction  of  the  Judge,  wrote  upon  the     ^,^'Ji^' 
particulars  of  demand,  as  follows :  *^  The  above  is  in  full  - 


WYLa 


Isaacs 
satisfaction  of  98 JL  19^.,  the  overplus  thereof  having  been  v. 

abandoned  previous  to  the  trial."    The  defendant's  attorney 

still  objected,  but  the  judge  continued  the  hearing  and  gave 

judgment  for  50iL,  which  was  entered  in  the  clerk's  minute 

book  with  a  memorandum  similar  to  that  made  on  the 

particulars. 

T,  K.  ^ngdon  shewed  cause.  First.  The  question  is 
one  of  practice  and  not  of  jurisdiction,  therefore  the  Court 
vnll  not  interfere  with  the  proceedings  of  the  inferior  Court; 
Ex  parte  Smyth  (a);  JoUy  v.  Baines  (b);  In  re  Lenor 
ghan  (c).  [Parhey  B. — In  the  present  case,  unless  the  debt 
was  within  50il,  the  County  Court  had  no  jurisdiction.  It 
roust  appear  that  the  debt  was  within  50JL,  or  that  the  excess 
was  properly  abandoned.] 

Secondly.  The  proceedings  were  correct,  and  are  justified 
by  decided  cases.  In  Vines  v.  Arnold  (rf),  in  which  a 
question  arose  as  to  the  proper  mode  of  abandoning  the 
excess,  although  the  Court  held  that  the  mere  levying  of 
a  plaint  for  a  portion  of  a  demand  was  not  per  se  an  aban- 
donment, yet  they  appear  to  have  considered  that  any 
positive  act,  such  as  an  entry  on  the  judgment  or  other 
proceedings  of  the  Court  would  su£Bce.  In  JStmptan  v. 
fniley  (e\  Wilde,  C.  J.,  commenting  on  sect  63  of  9  &  10 
Vict  c.  95,  says:  '*  the  statute  expressly  says,  that  the  judg- 
ment ^  shall  be  in  full  discharge  of  all  demands  in  respect  of 

and  thereupon  the  plaintiff  shall,  s.  1»  by  which  the  jurisdiction  is 

on  proving  his  case,  recover  to  extended  to  fifty  pounds. 

an  amount  not  exceeding  twenty  (d)  3  A.  &  E.  719. 

pounds ;  and  the  judgment   of  (6)  12  A.  &  E.  201 ;  S.  C.  4  P. 

the  Court  upon  such  plaint  shall  &  D.  224. 

be  in  full  discharge  of  all  de-  (e)  2  Exch.  333;  S.  C.  6  D.  & 

mands  in  respect  of  such  cause  L.  713. 

of  action,  and  entry  of  the  judg-  {d)  8  C.  B.  632 ;   S.  C.  7  D.  & 

ment  shall  be  made  accordingly."  L.  277- 

This  roust  now  he  read  in  con-  (e)  1  L.  M.  &  P.  280, 292. 

junction  with  13  &  14  Vict.  c.  61, 


•r  ife  jadgnent  shaU  be 
is  to  state  oo  the 
tbeezccasL''    In  the 
bydbejudgmeDt 
ia  AesHBMODS  or  paiticolan  to 
to  reeofcr  mofe  than  50/.    In 
T.  Bmrf  {m)t  whiA  was  a  plaint 
to  iccLwq^  penaOiB  6r  iBcgaDj  pncdnig  as  an  apothecary 
S5  Geo.  3,  c  IM,  &  SO,  (wfaidi  prorides  that  any 
who  stall  taaUML  as  an  apothecary  without  a  certiB- 


dnU  fafffeit  'far  cvor  aodi  oflence*  201LX  the  pa^ 


ticabn  tfaied,  that  the  adiaQ  was  brooght  to  recover  20Ls^  ^-s 
6r  that  the  ddendant  on  diven  days  acted  as  an  apothecar|^e7 
wkhoot  a  certificate  at  tour  phoes  named,  by  attending  an( 
auppljing  medicioe  to  fiwr  persops  mentionedy  wherebj 
defendant  had  forfeited  the  sum  of  20L    Upon  a  motioi=3 
for  a  prohibition,  it  was  held,  that  whether  the  fects  statec    d 
in  the  particolais  amoonted  to  four  oflences,  <v  one  only^^ 
the  som  recoverable  being  limited  by  the  sammons  ai 
particulars  to  202.,  the  Court  had  jorisdiction.   AUermm, 
in  giving  judgment,  said:  '^I  do  not  see  that  the  plaintiffii^ 
claim  to  recover,  or  say  that  they  have  cause  of  action  for^^ 
more  than  20L ;  and  it  is  only  where  the  cause  of  acti< 
exceeds  20L  that  a  plaintiff  is  called  upon  to  abandon  th( 
excess."    [Parke,  B. — ^There  can  be  no  doubt  that  the  m< 
convenient  course  to  pursue  would  be  to  enter  the  abandon- 
ment on  the  summons.     If  that  is  not  done,  the  defendant 
does  not  know  whether  the  excess  is  abandoned  or  not ; 
it  may  depend  upon  this  whether  he  will  appear  at 
Court  with  his  witnesses  to  resist  the  claim,  or  merely  U 
except  to  the  jurisdiction.] 

Udally  in  support  of  the  rule.  There  has  been  no  aban« 
(lonment  within  the  meaning  of  sect  63  of  9  &  10  Vict  — 
c.  95.  The  plaintiff  ought  to  abandon  the  excess  upor:^ 
entering  the  plaint,  so  that  it  may  appear  on  the  summon^^ 

(a)  6  Exch.  363,  367  ;  S.  C.  1  L.  M.  &  P.  406. 


/ 


Wyld. 


MICHAELMAS   TERM,    15   VICT.  679 

and  the  deFendant  may  know,  before  he  attends  the  Court,     ^  Jf^f^' 

what  is  the  demand  he  has  to  answer.     If  the  defendant  — — 

Isaacs 

had  not  appeared,  judgment  against  him  would  have  been  ^9. 
entered  for  50/.,  and  the  plaintiff  might  have  afterwards 
sued  him  for  the  balance,  according  to  the  rule  laid  down 
in  Vines  v.  Arnold  (a),  which  was  acted  upon  by  this  Court 
in  BrunskiU  v.  Powell  (b) ;  since  no  entry  of  the  abandon- 
ment would  appear  upon  the  proceedings. 

Cur.  adv.  vuU. 

Parke,  B.,  delivered  the  judgment  of  the  Court — 
This  was  a  motion  for  a  prohibition  to  the  judge  of  the 
County  Court  of  Cornwall,  to  prohibit  him  from  proceeding 
with  a  plaint  of  50/.  for  goods  sold.  It  appeared  on 
affidavit  that  this  was  part  of  a  larger  sum  of  98/.  19«.  for 
goods  supplied  at  different  times,  which  would  constitute 
an  entire  demand,  upon  the  principle  laid  down  in  Grimhhf 
V.  Aykrot/d{c);  and  it  was  contended  that  the  judge  had  no 
jurisdiction  to  try  a  plaint  for  part  of  a  demand,  which  this 
was,  unless  a  disclaimer  was  entered  on  the  proceedings  of 
the  Court  at  the  time  of  the  plaint  entered. 

The  63rd  section  of  9  &  10  Vict  c.  95,  provides,  « that 
it  shall  not  be  lawful  for  any  plaintiff  to  divide  any  cause 
of  action  for  the  piu*pose  of  bringing  two  or  more  suits  in 
any  of  the  said  Courts,  but  any  plaintiff  having  cause  of 
action  for  more  than  twenty  pounds,  for  which  a  plaint 
might  be  entered  under  this  act  if  not  for  more  than  twenty 
pounds,  may  abandon  the  excess,  and  thereupon  the  plain- 
tiff shall,  on  proving  his  case,  recover  to  an  amount  not 
exceeding  twenty  pounds;  and  the  judgment  of  the  Court 
upon  such  plaint  shall  be  in  fiiU  discharge  of  all  demands 
in  respect  of  such  cause  of  action,  and  entry  of  the  judg- 
ment shall  be  made  accordingly." 

On  the  construction  of  this  clause,  it  has  been  held  in 

(a)  8  C.  B.  632 ;    S.  C.  7  D.  &      n.  (a),  p.  552. 
L.  277.  (c)  1  Exch.  479. 

(6)  1   L.  M.  &  P.   550.     See 


Wyld. 
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''Ihs/'       Ftn^*  V.  Arnold  (a\  and  BrurukOl  v.  I\noett{b),  that  the 
— ; mere  fact  of  siiiiur  for  a  portion  of  an  entire  demand  is  not 

Isaacs  ^  *^ 

V.  an  abandonment  of  the  excess,  but  that  some  act  of  abaD- 

donment  in  the  Court  is  necessary;  and  it  seems  that  a 
memorandum  of  such  abandonment  ought  to  be  entered 
on  the  proceedings  of  the  Court 

But  it  does  not  clearly  appear  from  the  wording  of  this 
section,  nor  has  it  been  decided,  when  such  abandonment 
must  take  place.  He  *^  may  abandon,**  and  **  thereupon*' 
*^  on  proving  his  case,"  recover  an  amount  to  the  extent  to 
which  the  County  Court  has  jurisdiction. 

The  most  reasonable  course  undoubtedly  is,  that  the 
abandonment  should  be  on  the  face  of  the  summons  or 
particulars  annexed,  so  that  the  defendant  may  at  once 
acquiesce  if  he  is  so  minded,  instead  of  being  obliged  to 
be  at  the  trouble  and  expense  of  attending  the  County' 
Court,  in  order  to  compel  the  plaintiff  to  abandon  the 
excess  above  SOL  on  the  hearing;  but  there  is  no  express 
provision  to  this  effect  in  the  act  of  Parliament,  and  the 
language  of  the  63rd  section,  though  equivocal,  seems 
rather  to  intimate  that  the  abandonment  may  be  on  or 
before  the  hearing. 

In  this  case,  there  was,  at  the  time  of  the  hearing,  a  formal 
abandonment  of  48il  19«.,  the  excess  of  the  entire  denumd 
above  SOL,  and  an  entry  or  minute  was  made  on  the  hce  of 
the  proceedings ;  and  after  such  an  abandonment,  we  can- 
not say  that  the  judge  of  the  County  Court  had  not  juris- 
diction to  give  judgment,  and  grant  execution  for  SOL 

We,  therefore,  think  that  the  rule  should  be  discharged 
It  certainly  would  be  well,  however,  that  the  County  Court 
judges  should,  under  the  powers  of  12  &  13  Vict  c  101, 
8.  12,  make  a  rule  to  require  the  disclaimer  to  be  stated  on 
the  face  of  the  summons  or  particulars  of  demand  annexed. 

Rule  dischaiged. 

(a)  8  C.  B.  632.  ib)  I  L.  M.  &  P.  550. 
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X«a    ill*    ^   4t  • 

1851. 


McDoTTQAL  V.   PaTEBSON.  November  24. 

December  5. 

[In  the  Coromon  Pleas. 

Coram  JerviSf  C.  «/!»  Mauk^  J.,  WiUiamSy  J.,  and 

Talfourd,  J.'] 

J  HIS  was  a  rule  calling  npon  the  defendant  to  shew  Apenonwho 
cause  why  the  Master  should  not  be  directed  to  tax  the  nent  dwelling 
plaintiff's  costs.  «[- -^^i„ 

The  action  was  upon  a  promissory  note  for  9i  14*.  6rf.  *^«  meaning  of 

^  '^  "^  the  l-28tli  lee- 

It  was  commenced  on  tlie  23rd  of  May»  and  was  tried  before  tion  of  the 
the  undersheriff  in  the  following  month,  when  the  plaintiff  ^  95,  at  a 
obtained  a  verdict  for  the  amount.  P^"f®  'J^®'* 

be  bat  lodg* 

The  rule  was  granted  upon  the  affidavit  of  the  plaintiff,  iogi  for  a 
which  stated  that  he,  at  the  time  of  the  commencement  pniposeonly. 
of  the  action,  dwelt  and  carried  on  his  business  more  if^^J"^ 
than  twenty  miles,  to  wit,  five  hundred  miles  from  the  do«  dwell, 
residence  of  the  defendant ;  that  the  place  of  the  plaintiff's  Mction,  in  two 
residence  and  business  was  Inverness,  in  the  kingdom  of  ^hicb  is  more 
Scotland,  and  not  elsewhere,  and  the  defendant's  was  in  ^IJ,*frJ2^ 
Surrey;  that  the  plaintiff  usually  came  to  London  every  4**®*^®^f* 
summer  before  the  commencement  of  the  shooting  season  in  laperior  Courts 
Scotland,  for  the  purposes  of  his  business,  but  that  he  had  remj^ldiol 
not,  and  never  had  had,  any  permanent  dwelling  or  place  ^J?  h  Mcti*^' 
of  business  there,  but  took  lodgings  and  a  show  room  for  at  it  could  not 

bave  been 

patterns,  whilst  he  remained  in  London,  in  such  part  of  the  suggested  on 
town  as  he  deemed  most  suitable;  and  that  this  year  he  IbepUin^ffdid 

not  dwell  more 
than  twenty  miles  from  the  defendanL 
Sect.  13  of  the  13  &  14  Vict.  c.  61,  —which  enacts,  that  where  the  plaintiff  shall  make  it  appear 
to  the  satisfaction  of  the  Court,  or  to  a  Jod^e  at  Chambers,  that  the  action  was  one  in  wnich 
the  Boperior  Courts  bad  concurrent  Jurisdiction  within  sect.  128  of  the  9  &  10  Vict  c  95,  or 
which  could  not  have  been  brought  in  a  County  Court,  or  which  was  remored  by  certiorari,  the 
Court  or  Judffe  **  may**  giTe  the  plaintiff  costs,p— confers  an  authority,  and  not  a  discretion  upon 
the  Court  or  Judfe ;  and  the  Court  or  Judge  are  bound  to  ailow  the  plaintiff  bis  costs  where 
the  case  comes  within  any  one  of  the  three  cases  mentioned  in  that  section. 
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Vohtme  IL     had  had,  in  addition,  a  stand  at  the  Exhibition  in  Hyde 
1851.        ^    , 
Park. 

The  affidavit  of  the  defendant,  in  answer,  stated  that  the 
plaintiff  dwelt  and  carried  on  business,  at  and  before  the 
comraencement  of  the  action,  at  19  b,  Golden  Square,  Mid- 
dlesex ;  that  he  dwelt  and  carried  on  business  there  every 
year;  and  that  19  b,  Golden  Square  was  vnthin  twenty 
miles  of  the  dwelling  place  and  place  of  business  of  the 
defendant,  to  wit,  within  three  miles. 

In  addition  to  the  above  statements,  the  affidavits  on  each 
side  entered  into  detmls  of  the  circumstances  under  which 
the  debt  had  been  originally  contracted  and  the  note 
given,  of  the  conduct  of  the  parties  before  and  pending 
the  action,  of  the  pecuniary  circumstances  of  the  defend- 
ant, &c. 

A  summons  was  taken  out  on  the  1st  of  August,  calling 
on  the  defendant  to  shew  cause  why  the  Master  should  not 
tax  the  plaintiff's  costs;  but  it  was  dismissed  by  PatU- 
son^  J.,  before  whom  it  was  heard,  his  Lordship  indorsing 
the  following  memorandum  upon  it : — **  Dismissed.  I 
think  there  was  concurrent  jurisdiction,  but  no  sufficient 
reason  given  why  plaintiff  sued  in  the  superior  Court 
August  7.** 

Lush  shewed  cause;  and  Badeley  supported  the  rule. 
The  judgment  of  the  Court  renders  a  report  of  the  argu- 
ment superfluous.  The  following  authorities  were  cited. 
Jones  V.  Harrison  (a);  Palmer  v.  Richards  (6);  Latham  v. 
Spedding  (c) ;  Peterson  v.  Davis  (d) ;  Rex  v.  Barlow  (e) ; 
Alderman  BackwelVs  case  (f) ;  Standen  v.  The  University 
of  Oxford  (ff)  I  19  Vin.  Abr.  529;  Sheils  v.  J?a«V  (A),  and 
Nias  V,  Davis  (t). 

(a)  Ante,  p.  267.  (e)  2  Salk.  609. 

(6)  Ibid.  376.  if)  2  Vern.  152. 

(c)  Ibid.  378.  {g)  Sir  W.  Jooes  R.  17. 

(d)  6  C.  B.  235  ;   S.  C.  6  D.  &  (*)  7  C.  B.  116. 
L.  79 ;  7  D.  &  L.  109.  (t)  4  C.  B.  444. 
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Jebvis,  C.  J. — The  Court  see  cogent  reasons  for  dis-        i^^f 
sen  ting  from  the   decision    of  the   Court   of  Exchequer.    mcDoogal 
They  will,  therefore,  take  time  to  examine  the  question.  ^' 

A  AT Jv&SO  N  • 

Cur,  adv,  vuU, 

Jervis,  C.  J. — ^The  first  question  in  this  case  is,  whether 
this  Court  has  a  concurrent  jurisdiction  with  the  County 
Court,  under  the  128  th  section  of  the  statute  9  &  10  Vict. 
€•  95  ;  and  we  are  of  opinion  that  it  has.  The  defendant 
contends  that  at  the  time  of  the  action  brought,  the  plain- 
tiff dwelt  in  two  places, — in  Scotland,  and  in  Golden 
Square ; — and  perhaps,  even  if  this  had  been  the  case,  this 
Coiurt  would  have  had  concurrent  jurisdiction,  because  it 
could  not  have  been  suggested  on  the  roll,  that  the 
plaintiff  did  not  dwell  more  than  twenty  miles  from  the 
defendant  But  it  is  unnecessary  to  decide  that  question ; 
because  we  are  of  opinion  that,  under  the  circumstances, 
the  plaintiff  did  not  dwell  in  Golden  Square. 

Each  case  must  depend  upon  its  particular  circum- 
stances; but  when  a  party  has  a  permanent  place  of  dwell- 
ing, we  do  not  think  that  he  dwells,  in  the  sense  of  that 
word  as  used  in  the  statute,  at  a  place  where  he  has 
lodgings  for  a  temporary  purpose  only. 

^rhe  second  question  depends  upon  the  true  construction 
of  the  Stat  13  &  14  Vict.  c.  61,  s.  13,  and  is  of  much  im- 
portance, not  only  on  account  of  its  general  bearing  upon 
the  practice  of  the  Court,  but  because  we  are  unfortunately 
unable,  after  much  consideration,  to  concur  with  the  Court 
of  Exchequer  in  the  view  which  they  have  taken  of  that 
section.  We  are  not  disposed  to  depart  from  the  rule  of 
construction  of  statutes  so  frequently  referred  to  by  my 
Brother  Parke.  We  consider  ourselves  bound  to  adhere  to 
the  ordinary  meaning  of  the  words  used,  and  to  their  gram- 
matical construction,  unless  that  is  at  variance  with  the 
intention  of  the  Legislature,  to  be  collected  from  the  statute 
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itself,  or  leads  to  some  manifest  absurdity  or  repugnance. 
The  real  point  turns  upon  the  meaning  of  the  word  *<  may." 
Does  it  mecessarilj  give  the  Courts  and  the  Judges  a  dis- 
cretion in  the  three  cases  mentioned  in  the  13th  section;  or, 
was  it  used, — and,  as  we  think,  aptly  and  properly  used, — 
to  confer  upon  them  an  authority  in  the  cases  mentioned; 
or  is  it  doubtful  in  which  of  these  two  senses  it  was  used  by 
the  Legislature  ?  If  the  second  is  the  true  meaning,  we 
adhere  to  the  ordinary  meaning  of  the  words  used^  and  to 
their  grammatical  construction,  by  holding  that  the  Courts 
and  Judges  have  no  discretion  when  either  of  the  three 
cases  exists  upon  which  the  authority  arises.  K  it  is 
doubtful  in  which  sense  the  word  was  used,  we  must  consi- 
der whether  it  would  not  lead  to  manifest  absurdity  and 
repugnance  to  hold  that  the  word  '*  may,''  conferred  upon 
the  Courts  and  the  Judges  a  discretion  in  all  the  cases 
mentioned  in  that  section. 

Before  the  passing  of  the  County  Court  Act,  this  plain- 
tiff would  have  had  his  costs  by  the  Statute  of  Gloucester ; 
and,  since  that  act  (9  &  10  Vict  c  95,  s.  128),  he  would 
have  had  his  costs,  because  the  defendant  could  not  have 
suggested  that  the  plaintiff  did  not  dwell  more  than  twenty 
miles  from  the  defendant  at  the  time  of  the  action  brought 
In  this  state  of  the  law,  the  statute  13  &  14  Vict  c  61,  was 
passed,  the  11th,  12th  and  13th  sections  of  which  refer  to 
costs.  The  principal  object  of  the  11th  section  seems 
to  have  been  to  get  rid  of  the  very  expensive  and  dilat(»y 
proceeding  by  suggestion  necessary  under  the  former  act.  In 
substance,  for  the  purposes  of  this  case,  it  enacts  that  if  in 
any  action  of  debt  commenced  in  the  superior  Courts,  the 
plaintiff  shall  recover  a  sum  not  exceeding  202^,  he  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs,  except 
in  the  cases  thereinafter  provided ;  and  that  no  su^estion 
shall  be  necessary  to  deprive  the  plaintiff  of  costs.  The 
cases  thereinafter  provided  are  to  be  found  in  the  12th  and 
13th  sections,  and  are  of  two  kinds — those  which  may 
appear  at  the  trial  before  the  Judge  or  other  presiding 
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officer,  and    those  which  may  be  established  by  affidavit     ^-  ^Jf^- 
before  the  (yoiirt  or  a  Judge  at  Chambers,  whether  there  be     ^,  ^     — 

...  .  ®  McDoUGAL 

a  verdict  in  the  action  or  not.     Of  the  former,  two  cases  are  ». 

provided  for  by  the  12th  section — the  one,  where  it  appears 
to  the  Judge  or  presiding  officer  at  the  trial,  that  the  cause 
of  action  was  one  for  which  no  plaint  could  have  been 
entered  in  a  County  Court ;  the  other,  where  it  appears  to 
the  Judge  or  presiding  officer  at  the  trial,  that  there  was  a 
sufficient  reason  for  bringing  the  action  in  the  superior 
Court :  and  in  either  of  these  cases,  if  the  Judge  or  presiding 
officer  certifies  to  that  effect  upon  the  back  of  the  record, 
the  plaintifi^  is  to  have  his  costs.  Of  the  latter,  three  cases, 
and  three  only,  are  provided  for  in  the  13  th  section — 
where  there  is  concurrent  jurisdiction;  where  no  plaint 
could  have  been  entered  in  the  County  Court ;  and  where 
the  cause  has  been  removed  from  the  County  Court  by 
certiorari :  and  if  either  of  these  cases  appear  to  the  satis- 
faction of  the  Court  or  a  Judge  at  Chambers,  such 
Court  or  Judge  may  thereupon  direct  that  the  plaintiff 
shall  recover  his  costs.  Is  there  to  be  added  to  these 
three  cases  expressly  mentioned  in  the  section  a  fourth 
inquiry,  independent  of,  and  possibly  unconnected  with 
the  specific  question  before  the  Court  or  Judge ;  viz. 
an  inquiry  into  the  general  conduct  of  the  parties,  for  the 
purpose  of  ascertaining  whether  the  plaintiff  is  in  justice 
entitled  to  his  costs  ?  No  power  to  institute  such  an  in- 
<]uiry  is  expressly  given  by  the  13th  section ;  whereas  the 
12th  section  gives  the  judge  or  presiding  officer  a  discretion, 
and  enables  him  to  certify  that  there  was  a  sufficient  reason 
for  bringing  the  action  in  the  superior  Courts.  The  omis- 
sion from  the  13th  section  of  an  authority  expressly  given 
by  the  12th,  would  seem  to  shew  that  it  was  not  intended 
to  confer  upon  the  ('ourt  or  a  Judge  at  Chambers,  a  dis- 
cretion to  inquire  whether  there  was  sufficient  reason  for 
bringing  the  action  in  a  superior  Court.  Again,  it  could 
not  be  intended  that  a  Judge  at  Chambers  should  have  a 
discretion  whether  the  plaintifi^  should  have  his  costs  in  a 
VOL.  XL  z  z  L.  M.  &  p. 
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case  where  no  plaint  could  have  been  entered  in  the 
County  Court,  and  that  a  Judge  at  Nisi  Prius  should  have 
no  such  discretion  in  the  same  case ;  and  yet,  in  the  12th 
section,  in  addition  to  the  discretion  vested  thereby  in  the 
Judge  or  presiding  officer,  express  reference  is  made  to 
the  case  where  no  plaint  could  have  been  entered  in  the 
County  (>ourt,  which  would  have  been  unnecessary  if  in 
that  case  also  he  had  a  discretion ;  for  then  the  last  member 
of  the  section,  giving  a  general  discretion,  would  have 
included  all  cases.  To  take  the  instance  common  to  the 
12th  and  13th  sections,  the  11th  section  may  be  read  thus: 
— If  in  any  action  of  debt  the  plaintiff  shall  recover  in  a 
superior  Court  a  sum  not  exceeding  202i,  he  shall  have 
judgment  to  recover  such  sum  only  and  no  costs,  except  in 
the  case  where  no  plaint  could  have  been  entered  for  the 
cause  of  action  in  the  County  Court ;  in  which  case,  if  it 
so  appear  to  a  Judge  at  Nisi  Prius,  he  shall  certify  the  same 
upon  the  back  of  the  record ;  or  if  it  appear  to  the  satisfac- 
tion of  a  Judge  at  Chambers,  he  may,  that  is,  he  has 
authority,  to  direct  that  the  plaintiff  shall  have  his  costs. 
Critically  speaking,  the  word  ^'  may**  is  correctly  used  to 
describe  the  sort  of  authority  which  a  Judge  has  in  such 
cases.  He  is  not  bound  to  act  against  the  plaintiff  s  wish ; 
but  the  fact  being  established  which  gives  the  authority,  be 
may,  at  the  plaintiff  s  request,  make  the  order,  and  thus 
the  costs  are  awarded  to  the  plaintiff,  and  with  his  assent 

The  general  authorities  on  the  subject  appear  fully  to 
warrant  the  construction  which  we  have  thought  ourselves 
called  upon  to  put  on  the  statute.  An  early  case  was  cited 
by  Mr.  Badeky  {Alderman  BlackwelVs  case),  from  1  VenL 
152.  It  is  also  reported  in  1  Eq.  Cas.  Abr.  52,  and  2  Ck 
Cas.  190.  One  of  the  questions  there  raised  before  Lord 
Keeper  North  was,  whether  a  commission  of  bankrupt 
could  be  decreed  by  the  Lord  Chancellor,  or  whether  it 
was  de  jure.  And  the  Lord  Keeper  said,  (2  Ch.  Cas.  191), 
"  I  hold  that  the  commission  is  de  jure,  and  the  statute 
which  saith  that  the  Chancellor  may  grant,  &c,  is  as  if  it 
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had  been  shall  grant,  or  ought  to  grant ;  but  he  cannot    L,  M,^  P, 

grant  ex  cfficio^  but  on  request  of  persons  interested."    And  - 

he  added,  (1  Vem.  163 ;  1  Eq.  Cos.  Abr.  62),  that  "  it 

had  been  so  resolved  by  all  the  judges."    This  case  has 

been  followed  by  others,  the  last  of  them  being  Reg.  y.  The 

TUhe   Commissioners  (a),  which,   we   think,   support  the 

rule,  that  where  a  statute  confers  an  authority  to  do  a 

judicial  act  in  a  certain  case,  it  is  imperative  on  those  so 

authorized  to  exercise  the  authority  when  the  case  arises, 

and  its  exercise  is  duly  applied  for  by  a  party  interested 

and  haying  the  right  to  make  the  application. 

For  these  reasons  we  are  of  opinion  that  the  word 
^  may"  is  not  used  to  give  a  discretion,  but  to  confer  a 
power  upon  the  Court  and  Judges ;  and  that  the  exercise 
of  such  power  depends,  not  upon  the  discretion  of  the 
Courts  and  Judges,  but  upon  the  proof  of  the  particular 
case  out  of  which  such  power  arises. 

But  if  it  be  doubtful  in  which  sense  the  word  <<may"  is 
used,  we  should  be  justified,  by  the  rule  of  construction  to 
which  we  have  referred,  in  considering  whether  absurdity 
or  repugnance  would  not  follow  from  holding  that  a  discre- 
tion was  given,  and  might  accordingly  modify  the  word  so 
as  to  avoid  that  consequence.  In  our  opinion  absurdity 
and  repugnance  would  follow  from  such  a  construction.  If 
the  11th  section  was  intended  to  avoid  the  expense  of  a 
suggestion,  that  object  would  be  effectually  defeated  by 
giving  the  Judge  a  discretion  under  the  13th  section ;  for  not 
only  must  every  cause  be  retried  upon  affidavits,  but  the 
whole  conduct  of  the  parties,  and  perhaps  of  the  witnesses, 
must  be  examined  for  the  purpose  of  enabling  the  Judge 
to  say  if  the  plaintiff  should  have  his  costs.  A  Judge  at 
nisi  prius,  in  the  exercise  of  the  discretion  expressly  given 
to  him  by  the  12th  section,  must  be  governed  by  evidence 
applicable  to  the  issues  joined  between  the  parties;  but  a 
Judge  at  Chambers  will  be  subject  to  no  such  limitation,  and 

(a)  10  Law  Joum.  N.  8.  Q.  B.  177.    iMich.  Vac.  1S49). 

z  z  2 
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may  be  led  into  any  inquiry  which  the  parties  may  think 
fit  to  institute,  without  the  means  of  enforcing  the  produc- 
tion of  evidence.  This  further  consequence  would  follow 
from  holding  that  the  word  ^^  may**  conferred  a  discretion. 
Wherever  the  plaintiff  has  a  cause  of  action  for  which  he 
cannot  sue  in  the  County  Court,  and  in  respect  of  which 
he  has  not  sustained  the  damage  necessary  to  give  costs,  his 
right  to  costs  may  depend,  not  upon  his  success  in  the 
action,  but  upon  the  discretion  of  a  Judge,  to  be  exercised  at 
Chambers,  and,  as  it  is  said,  without  control,  and  without 
the  means  of  compelling  adverse  witnesses  to  depose  to  facts 
which  may  be  within  their  own  knowledge  only.  If  it  were 
doubtful  whether  the  word  ^^  may"  was  used  to  give  a  dis- 
cretion, or  to  confer  an  authority,  we  should  not  hesitate  to 
adopt  the  latter  meaning,  to  avoid  the  consequences  which 
we  have  pointed  out 

We  are  aware  that  this  decision  conflicts  with  two  cases 
which  have  been  decided  by  the  Court  of  Exchequer,  and 
to  which  reference  has  been  made.  We  regret  that  we  are 
compelled,  after  full  consideration,  to  arrive  at  this  con- 
clusion. 

The  case  of  Latham  v.  Spedding  (a),  in  the  Queen's 
Bench,  does  not  touch  the  question ;  for  that  was  decided, 
not  upon  the  words  of  the  statute,  but  upon  the  grouud 
that  the  plea  of  not  possessed  did  not,  as  was  erroneously 
supposed,  necessarily  put  in  issue  the  question  of  title. 
The  rule  must  be  absolute. 

Rule  absolute. 


(a)  Ante^  p.  37S. 
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CommissioDers  appointed  under  a 


private  act  of  Parliament  to  pave, 
light,  &c.,  a  parish,  were  empowered 
to  appoint  officers  at  such  salaries  as 
they  should  think  reasonable,  and  to 
remove  such  officers  and  appoint 
others.  In  some  sections  of  the  act 
the  officers  were  spoken  of  as  em- 
ployed by  the  commissioners.  The 
commissioners  were  empowered  to 
make  rates,  which  were  vested  in 
them,  and  they  were  directed  to 
apply  the  moneys  which  should  come 
to  their  hands  under  the  act,  in 
paving,  lighting,  &c.,  the  parish,  and 
carrying  the  several  purposes  of  the 
act  into  execution. 

Held^  that  assumpsit  did  not  lie 
against  them  by  one  of  their  officers 
for  arrears  of  salary. 

Semble,  that  his  proper  remedy 
was  by  mandamus,  or  by  action  on 
the  case ;  and  that  that  remedy 
existed  only  where  the  commis- 
sioners had  funds  in  their  hands  pro- 
perly applicable  to  the  payment  of 
his  salary.  Bogg  v.  Pearseand  An^ 
othery  21 
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ALDERMAN  (ELECTION  OF). 

See  Municipal  Corporation  Acts, 
1. 

ALDHAM    AND  UNITED    PA- 
RISHES INSURANCE  SOCIETY. 

See  Friendly    Societirs'    Act 
(10  Geo.  4,  c.  56,  s.  9). 

AMENDMENT. 
See  Limitations  (Statute  of). 


"  ANNUAL  RENT  OR  VALUE." 

See  Municipal  Corporation  Acts, 
2. 

"  APPARENT  VIOLATION'*  OF 
REG.  GEN.  HIL.  TERM,  4 
Wm.  4,  IL  R.  5. 

See  Declaration,  2. 

APPEAL. 

Whether  an  appeal  lies  from  the 
CouDty  Courts  where  the  plaint  has 
not  been  tried  by  a  jury,  quart. 
Per  Maule^  J. 

The  observations  made  by  the 
judge  of  the  County  Court  in  deli- 
vering judgment,  do  not  legitimately 
form  part  of  the  case  upon  appeal ; 
and  cannot  be  referred  to  either  as 
finding  a  fact,  or  as  giving  a  reason 
for  the  judgment. 

The  defendant  had  been  the  derk 
of  the  plaintifis  under  an  agreement 
for  140/.  a-year  determinable  by 
three  months'  notice  or  payment  of 
three  months*  salary,  and  had  been 
dismissed  without  notice.  In  a 
plaint  in  the  County  Court  for 
money  had  and  received,  he  claimed 
to  set  off  three  months'  salary,  which 
claim  was  disputed,  on  the  ground 
that  his  conduct  to  the  plaindffi 
justified  his  immediate  dismissal. 

Heldy  1,  That  whether  his  con- 
duct justified  his  immediate  dismissal 
was  a  question  of  fact,  and,  there- 
fore, not  one  in  respect  of  which  an 
appeal  lay. 

2,  That  the  dismissal,  for  what- 
ever cause,  was  not  wrongful,  inas- 
much as  it  was  authorized  by  the 
terms  of  the  agreement ;  and 

3,  That  as  the  plaintifis  upon  such 
dismissal  became  liable  in  debt  or 
indebitatus  assumpsit  to  pay  the  de- 
fendant three  months'  salary,  his 
claim  for  such  salary  .was  the  proper 
subject  of  a  set-off.  The  East 
Anglian  RaiUway  Company  v.  XjfM- 
goe,  221 
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APPEAL  FROM  COMMISSION- 
ERS OF  INLAND  REVENUE. 

See  Right  to  Begin. 
Right  to  Replt. 

APPEAL  FROM  COUNTY 
COURT  (COSTS  OF). 

See  Costs  of  Appeal  from  County 

Court. 

APPEAL  (NOTICE  OF). 
See  Mandamus,  4. 

APPEARANCE. 

See  Distringas  to  Compel  Appear- 
ance. 
Outlawry,  I. 

Where  plaintiff  entered  an  appear- 
ance by  attorney  sec.  stat.  for  an 
infant,  the  Court  set  it  aside,  upon 
the  defendant  undertaking  to  enter 
ED  appearance,  although  the  defend- 
ant did  not  apply  till  twelve  days 
after  notice  of  declaration.  Leech  v. 
Clabburny  614 

ARBITRATION. 

See  Declaration,  4. 
Plea,  8. 

Rule    of     Court     (Making 
Order  of  Reference  a). 

1.  A  person  authorized  to  act  as 
an  agent  for  a  party  before  an 
arbitrator,  may  waive  an  irregularity 
in  the  proceedings,  such  as  the  elec- 
tion by  lot  of  the  umpire.  In  re 
an  ArbitratioUf  between  Edmund 
Backhouse  and  Joseph  Taylor^      70 

2.  After  the  close  of  the  case  of 
both  the  parties  to  an  arbitration,  in 
which  a  question  arose — which  the 
affidavits  in  support  of  a  rule  to  set 
aside  the  award  alleged,  but  did  not 
shewy  to  be  material, — whether  the 
figures  on  the  stern  of  a  Spanish 
ship  denoted  English  or  Spanish  feet, 
two  of  the  three  arbitrators,  unat- 
tended by  the  parties,  asked  a  person, 
who  had  not  been  called  as  a  witness, 
whether  the  figures  marked  English 
or  Spamsh  feet.    lie  expressed  his 


ignorance  of  the  matter,  but  another 
person,  standing  by,  stated  that  the 
numbers  marked  English  feet,  as  the 
vessel  had  been  lately  coppered  in 
England.  The  three  arbitrators 
afterwards  made  their  award. 

The  Court  refused  a  rule  to  set 
aside  the  award,  on  the  ground  of 
misconduct  in  the  two  arbitrators. 
In  re  Errazquin  v.  Meek,  151 

3.  An  action  brought  by  one  weir 
proprietor  against  another,  for  dis- 
turbance of  a  weir,  was  referred  to 
an  arbitrator,  with  power  to  deter- 
mine, define,  and  for  ever  set  at  rest 
all  disputes,  &c.,  touchiug  all  man- 
ner of  rights  of  "  depths  of  weirs" 
and  other  water  privileges.  The 
arbitrator,  after  disposing  of  the  ac- 
tion, awarded  that  the  defendant  was 
"  entitled  to  maintain  his  weir  of  the 
depth  of  fourteen  inches."  He  also 
awarded,  that  for  the  purpose  of 
defining  the  limit  of  the  depth,  such 
durable  marks  should  be  placed  as 
D.  B.  of,  &c.,  should  direct,  and  that 
the  costs  of  the  reference  and  award 
should  be  borne  by  the  plaintiff. 
The  award  having  been  remitted 
back  to  the  arbitrator  to  reconsider 
the  directions  to  D.  B.,  the  further 
award  found  in  the  terms  of  the  for- 
mer award  up  to  the  directions  to 
D.  B.  It  then  recited  the  rule 
remitting  back  the  matter  to  the 
arbitrator,  and  proceeded  thus :  "and 
whereas  I  have  reconsidered  such 
directions,  and  have  caused  to  be 
placed  certain  marks,  &c.,  shewing 
the  depth  at  which  the  defendant  is 
entitled  by  my  award  to  maintain 
the  weir.  Now,  I  do  award  that  the 
said  marks,  8cc.,  do  correctly  denote 
the  depth,  &c.,  and  I  further  award 
that  the  map  hereunto  annexed  de- 
fines and  describes  the  depth  of 
the  weir,  and  marks,  &c. ;  and  I 
award  that  the  costs  of  placing  the 
marks,  &c.,  be  borne  by  the  defend- 
ant, and  that  the  same  be  main- 
tained for  ever,  at  the  cost  of  the 
defendant."  At  the  foot  of  the  map 
were   written    descriptions    of  the 
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places  delineated  ;  and  without  such 
descriptions  the  map  was  unintel- 
ligible. 

Held^  on  motion  to  set  aside  the 
award, 

1,  That  the  award  was  not  un- 
certain. 

2,  That  the  arbitrator  was  not 
bound  to  hear  the  parties  either 
upon  the  matter  referred  back,  or 
upon  the  costs  of  the  reference  and 
award  incidental  thereto. 

And  d|  that  the  directions  were 
part  of  the  map,  and  that  the  arbi- 
trator was  not  bound  to  refer  to 
them  separately  in  his  award. 

Disputes  were  brought  before  the 
arbitrator  touching  the  amount  of 
flood  water  which  the  defendant  was 
*  entitled  to  pen  hack,  and  the  size  of 
the  paddle  in  the  defendant's  weir. 
Ifeldf  that  the  award  was  good, 
although  silent  upon  both  these 
points. 

The  costs  of  the  reference  and 
award  having  been  taxed  by  the 
Master  under  the  first  award,  but 
not  re-taxed  upon  the  second ; 

Held^  upon  a  rule  for  payment  of 
these  costs,  that  the  first  award 
having  become  inoperative  by  the 
rule  remitting  the  matter  back,  the 
Master's  allocatur  became  inopera- 
tive also.     Johnson  v.  Latham^  20.") 

4.  "Where  an  award  is  bad  in  a 
portion  relating  to  a  matter  with 
respect  to  which  the  arbitrator  is  not 
bound  to  make  any  direction,  al- 
though a  power  is  given  to  him  to  do 
so,  the  whole  award  is  not  invali- 
dated, but  that  portion  of  it  which  is 
bad  may  be  separated  and  treated  as 
surplusage.     Nicholls  v.  Jones^    335 

5,  A  cause,  in  which  there  were 
several  issues,  having  been  referred, 
the  C05ts  of  the  cause  to  abide  the 
event,  the  arbitrator  awarded  that 
the  plaintiff  **  had  good  cause  of 
action"  against  the  defendant  **  as 
stated  in  the  declaration,*'  and  asses- 
sed the  damages  at  one  sum. 

Held^  on  shewing  cause  egainst  a 
rule  for  an  attaclinient   for  non-pay- 


ment of  the  money,  that  it  sufficiently 
appeared  upon  the  award  that  all  the 
issues  were  decided  in  the  plaintiff's 
favour. 

The  order  of  reference  directed 
that  all  documents  should  be  ad- 
mitted in  evidence,  although  un- 
stamped. The  ic>^ard  recited  that 
direction,  and  alleged  that  the  arbi- 
trator had  read  all  the  documeots 
produced  before  him. 

Heldy  that  the  award  was  not  in- 
valid, as  it  did  not  appear  that  the 
documents  produced  were  not  duly 
stamped.     Phillips  v.  Higgins^    355 

6.  Where  all  matters  in  difference 
in  the  cause  between  the  parties  are 
referred  by  a  Judge's  order,  the 
Court  will  enforce  the  award  by  a 
rule  under  the  1  &  2  Vict.  c.  110, 
s.  1 8,  before  the  time  for  moving  to 
set  it  aside  has  expired. 

Where  the  application  for  setting 
aside  an  award  is  in  the  nature  of  a 
motion  in  arrest  of  judgment,  the 
Court  does  not  enforce  the  award 
until  the  time  for  making  such 
motion  has  expired.  AiUer^  where 
such  motion  is  in  the  uature  of  a 
writ  of  error,  per  Maule^  J. 

It  is  no  objection  to  an  award,  that 
it  orders  the  defendant  to  pay  a  sum 
to  the  plaintiff  or  to  A.  B.,  his 
attorney. 

Upon  a  rule  under  the  1  8c  2  Vict, 
c.  lie,  s.  18,  ordering  the  defendant 
so  to  pay,  execution  can  be  issued 
by  the  plaintiff  only,  and  not  by  his 
attorney,  per  Mauley  J. 

A  rule  nisi  for  such  payment 
having  been  granted  on  the  I<Hh  of 
May,  upon  the  affidavit  of  the  attor- 
ney alone,  sworn  on  the  15th  of 
April,  averring  a  demand  by  him 
and  non-payment  to  him,  and,  to  his 
belief,  non-payment  to  the  plaintiff, 
the  Court  made  the  rule  absolute, 
the  defendant  not  asserting  payment. 
Sir  John  Hare,  Kht,  v.  Fleay,   392 

7.  The  Court  has  power,  under 
the  3  &  4  Wm.  4,  c.  42,  s.  39,  to 
enlarge  the  time  within  which  an 
arbitrator  may  make  his  award,  al- 
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though  the  time  limited  has  expired, 
and  the  arbitrator  has  since  its  ex- 
piration, made  his  award. 

And  it  is  no  objection  to  the  rule 
nisi  for  this  purpose,  that  it  is  not 
drawn  up  on  reading  the  rule  making 
the  order  of  reference  a  rule  of  Court, 
where  it  is  shewn,  upon  affidavit  that 
such  a  rule  has  been  made. 

Whether  the  enlargement  of  time 
will  relate  back  and  render  an  award 
so  made  valid,  qvare. 

If  not,  1,  whether  the  arbitrator 
may  at  once  proceed  to  make  a  fresh 
award,  qucBre. 

Or  2,  whether  an  application  must 

be  made  to  the  Court  to  remit  the 

matters  back  to  hira  qucpre.     In  re 

.an  Arbitration  between  Browne  and 

Colfyer,  470 

8.  Where  all  differences  between 

A.  on  the  one  side,  and  B.  and  (■. 
on  the  other,  are  referred,  the  arbi- 
trator may  award  as  to  differences 
which  A.  has  with  B.  or  C.  severally, 
as  well  as  those  which  he  has  with 
them  jointly. 

A  direction  in  an  award  that  one 
party  shall  pay  money  to  a  stranger 
is  good,  if  it  appear  on  the  face  of  it 
that  the  money  is  to  be  paid  for  the 
benefit  of  a  party  to  the  award. 
AJcock  V.  Wood,  501 

9.  An  agreement  of  submission 
empowered  the  arbitrator  to  say  **  by 
his  award  in  writing,  ready  to  be 
delivered  to  the  said  parties  or  any 
of  them,  on  or  before  the  30th  day 
of  December  next,  or  on  such  further 
and  ulterior  days  as  the  said  "  J.  H. 
(the  arbitrator),  "  by  a  memorandum 
in  writing  under  bis  hand  to  be  in- 
dorsed hereon,"  what  was  due  by 
defendants  to  plaintiff. 

Held,  that  it  sufficiently  appeared 
that  the  arbitrator  had  power  to 
enlarge  the  time  for  making  his 
award. 

By  an  agreement  between  A.  and 

B.  it  was,  among  other  things,  agreed 
that  certain  matters  in  dispute  be- 
tween A.  and  B.  should  be  referred 
to  an  arbitrator,  who  should  decide 


whether  a  promissory  note  made  by 
A.  and  M.,  and  which  was  in  the 
hands  of  R.,  who  had  brought  actions 
against  A.  and  M.  upon  it,  should  be 
cancelled,  and  upon  what  conditions. 
The  arbitrator  directed  that  the  note 
should  be  cancelled,  upon  conditioD 
that  A.  and  M.  should  not,  by  judg- 
ment of  non  pros,  or  other  step,  force 
R.  or  any  other  plaintiff  to  prosecute 
the  actions  or  pay  costs. 

Held  good,  since  the  award  did 
not  require  any  act  to  be  done  by 
M.,  who  was  a  stranger,  but  only 
made  it  a  condition  precedent  to  the 
delivery  up  of  the  note  that  A.  and 
M.  should  incapacitate  themselves 
from  compelling  R.  to  proceed  with 
the  action  or  pay  costs  Kirk  v.  ff, 
Unwin  and  Another,  519 

10.  The  affidavit  in  support  of  a 
motion  to  set  aside  an  award  on  the 
ground  that  the  arbitrator  has  re- 
fused to  examine  a  material  witness, 
should  state  what  reason,  if  any,  the 
arbitrator  gave  for  refusing  to  hear 
the   witness.     Bradley  v.  Ibbetson, 

583 

11.  The  firm  of  II.  and  M.,  after 
covering  wires  with  gutta  percha  for 
R.,  in  pursuance  of  a  contract,  as^ 
signed  their  business  to  C.  H.,  with 
a  power  of  attorney  to  take  proceed- 
ings for  recovery  of  moneys  payable 
to  them,  to  enforce  any  existing 
contracts,  and  otherwise  to  deal  in 
respect  thereof  as  he  might  think 
proper.  C.  H.  afterwards  covered 
wires  for  R.,  and  brought  two  actions 
against  him,  one  in  his  own  name, 
and  the  other  in  the  name  of  H.  and 
M.  After  issue  joined  in  the  first 
action,  but  before  the  second  was  at 
issue,  an  order  of  reference  at  nisi 
prius  "  in  the  cause  of  C.  H.  v,  R." 
was  made,  by  which  it  was  ordered, 
<*with  the  consent  of  the  parties,*' 
that  "  this  cause  and  all  matters  in 
difference  in  this  cause,  and  in  the 
cause  of  H  and  M.  t;.  R.,  and  all 
matters  whatsoever  in  difference  be- 
tween the  said  parties,  and  all  matters 
in  difference  in  the  cause  of  H.  and 
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M.   9.  R.    between   those   partiesy** 
should  be  referred ;  the  costs  of  the 
causes  to  abide  the  event.     A  rule 
to  discontinue  the  action  of  H.  and 
M.  V,  R.   having    been    afterwards 
taken  out,  the  order  of  reference  was 
amended  by  consent,  by   inserting 
the  words  '*  that  the  rule  to  discon* 
tinue  the  action  of  H.  and  M.  v.  R. 
be  suspended,  and  left  to  the  decision 
of  the  arbitrator."     The   arbitrator 
directed  a  verdict  for  the  plaintiff  in 
the  first  action  for  \25Lf  and  as  to 
the  second,  awarded  "  that  the  rule 
to  discontinue  be  no  longer  suspen- 
ded," and  that  the  **  action  be  dis- 
continued."    He   also   found,    that 
amongst  the  matters   in   difference 
were  claims  by  C.  II.  against  R.  for 
breach  of  contract  in  respect  of  wires 
covered    by   H.    and    M.    and    by 
C.  H. ;  and   by  R.  against  H.  and 
M.  and  C.  H.  for  special  damages 
for  spoiling  wires  and  covering  them 
defectively,   and    for   the   price   of 
certain  batteries  sold  by  R.  to  H. 
and    M.,    and    work    done    about 
cleaning  the  same :  and  he  awarded 
that  R.  should  pay  to  C.  H.  a  certain 
sum  of  money,  and  that  R.  had  no 
claim  against  H.  and  M.,  or  against 
C.  H.    He  also  found  that  the  batte- 
ries and  spoiled  wires  were  at  the 
time  of  making  the  order  of  reference, 
the  property  of  R.,  and  were  at  that 
time  upon  the  premises  of  C.  H. ; 
and  he  directed  the  latter  to  permit 
R.  to  enter  upon  his  premises  to  take 
away  any  batteries  and  spoiled  wires 
remaining  there.     M.  made  an  affi- 
davit that  he  never  consented  to  the 
order  of  reference.    It  appeared  that 
he  was  examined  as  a  witness  before 
the  arbitrator. 

Heldf  on  motion  to  set  aside  the 
order  of  reference  and  award, 

1,  That  the  order  was  not  bad  for 
want  of  consent  of  M.,  as  C.  H.  had 
authority  to  refer ;  nor  for  want  of 
mutuality ;  nor  for  uncertainty. 

2,  That  the  award  was  not  bad 
for  excess  of  jurisdiction  in  awarding 
on  the  claim  of  R.  against  II.  and 


M.,  as  the  daim  aroae  out  of  the 
same  contract  in  respect  of  which 
the  claim  of  II.  and  M.  against  R. 
was  made,  and  over  which  therefore 
the  arbitrator  had  jurisdiction ;  nor 
for  awarding  on  the  claim  to  the 
batteries  and  spoiled  wires ;  nor  for 
examining  M.  as  a  witness. 

3,  That  the  award  was  not  bad 
for  want  of  finality  in  awarding  that 
the  action  of  H.  and  M.  r.  R.  should 
be  discontinued  ;  nor  in  awarding  as 
to  the  property  in  the  batteries  and 
the  spoiled  wires,  without  awarding 
as  to  the  possession;  nor  for  un- 
certainty. In  re  an  ArbUraiion  6e- 
tween  Charles  Hancock^  Plaintiff; 
and  William  Reid^  Defendant:  and 
between  Walter  Hancock  and  Frede- 
rick Farmer  Moore^  Plakitiffs^  and 
the  same  Defendant^  684 

12.  A  plea  that  plaintiff  sued  de- 
fendant in  a  County  Court,  and  that 
they  mutually  referred  the  action 
and  all  matters  in  difference  therein, 
is  proved  by  an  order  of  reference 
made  by  the  judge  of  the  County 
Court,  by  consent  of  the  plaintiff  and 
the  defendant.     Roper  v.  Lem^  621 

ARBITRATOR. 
See  Abbitbatior  . 

ARGUMENTATIVENESS 
See  Plea,  1,  2,  3.  4. 

ARRANGEMENT  (DEED  OF). 
See  Plea,  2. 

ARREST. 

See  Bankruptct  Law  Consolida- 
tion Act,  1. 
Sheriff. 


ARREST  OF  JUDGMENT. 

See  Declaration,  5. 
Plea,  8. 


ATTACHMENT. 


ATTORNEY,  he         6d5 


ARTICLES  OF  CLERKSHIP. 
See  Attorney. 

ARTICLES  OF  THE  PEACE. 

The  Court  granted  an  attachment 
upon  articles  of  the  peace,  where  the 
threat  of  further  violence  was  con- 
ditional on  the  exhibitant  writing 
again  to  a  member  of  defendant's 
family;  although  it  did  not  appear 
that  the  exhibitant  had  written 
again,  or  was  under  any  necessity  of 
doing  so.  Begina^  an  the  Proseeu* 
turn  of  Hulse,  v.  ToUemachef      401 

ASSAULT  (CONVICTION  FOR, 
BEFORE  JUSTICES). 

See  CsBTiOBAHi,  4,  7. 

ASSUMPSIT. 

See  Action  (Form  op). 

Declaration,  1,  2,  3,  4. 
Limitations  (Statute  of),  1, 

3. 
Particulars  op  Demand,  2. 
Plea,  1,  3,  5,  8,  10,  12. 
Replication,  3. 

USURT. 

Winding- UF  Acts. 

ATTACHMENT. 

See  Arbitration,  5. 

Articles  of  the  Peace. 
Certiorari,  6. 

1 .  Where  a  rule  of  Court  ordered 
possession  of  lands  to  be  restored  to 
A.,  B.  and  C,  or  to  D.,  their  tenant, 
a  demand  by  A.  alone,  without  any 
special  authority  from  B.  and  C, 
was  held  sufficient. 

Upon  a  refusal  to  comply  with 
that  demand,  the  Court  granted  an 
attachment,  although  the  affidavits 
in  support  of  the  rule  nisi  did  not 
negative  that  possession  had  been 
delivered  to  B.  and  C,  or  to  D. 

Sembie^  that  such  omission  would 
be  fatal,  where  the  rule  is  a  rule 


absolute  in  the  first  instance.  Car* 
beU  d.  Clymer  v.  NichoUt,  87 

2.  On  a  motion  for  an  attachment 
for  nonpayment  of  money  pursuant 
to  an  award,  it  is  no  objection  that 
the  demand  was  not  made  till  up- 
wards of  two  years  after  making  the 
award. 

A  demand  by  one  alone  of  two 
plaintiffs,  without  a  warrant  of  attor« 
ney  from  the  other,  of  a  sum  awarded 
to  be  paid  to  both,  is  sufficient. 
BaUy  and  Another  v.  Curling,    161 

ATTESTING  WITNESS. 
See  Warrant  of  Attorney. 

ATTORNEY. 

See  Appearance. 

Attorney  (Bill  of  Costs). 
Replication,  2. 

Where  on  a  rule  to  reckon  the 
service  of  articles  of  clerkship  from 
the  date  of  the  articles,  and  not  from 
the  date  of  filing  the  affidavit  of 
execution,  it  appeared  that  nearly 
the  whole  time  of  service  had  elapsed; 
the  Court  ordered  that  the  matter 
should  be  inquired  into  by  the  Mas- 
ter, and  that  unless  he  certified  to 
the  contrary  within  a  certain  time, 
the  rule  should  be  absolute.  £x 
parte  Kellett,  1 1 

ATTORNEY  (BILL  OF  COSTS). 

1 .  An  attorney  was  employed  by 
the  solicitor  of  a  provisionally  regis- 
tered company  to  do  some  business 
for  the  company.  He  delivered  his 
bill,  headed  '<  N.  L.  &  H.  Railway 
to  R.  H.  D.,  debtor,"  to  the  solicitor, 
at  the  request  of  the  latter.  A  copy 
of  it  was  afterwards  produced  to  the 
defendant,  one  of  the  provisional 
committee,  who  said  that  he  had 
seen  that  bill  before,  that  some  of 
the  charges  were  high,  but  that  it 
would  not  be  disputed ;  and  the 
copy  so  produced  was  thereupon 
taken  back. 
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Ihld,  1,  that  the  hi^uding  uf  the 
bill  wa«  eiifficient  to  charee  the  de- 
fen<]i<r,i,  and 

2,  tbiil  there  wuit  evidence  to  go 
to  tlie  jury  of  a  pcmooal  delivery  to 
the  defendant. 

Whether  tlic  delivery  to  the  aoli- 
citor  of  the  company  was  a  delivery 
to  the  defenilnnt,  quttre  T  FktppM 
y.  Daubnei/,  180 

2.  A  Judge's  order  to  tax  an 
attorney's  bill,  contained  a  clause 
reaerviug  to  the  client  the  right  to 
dispute  his  liability,  on  the  ground 
of  want  of  retainer  and  of  negligence, 
and  directed  the  Master  to  lax  the 
items  disputed  on  the  latter  ground 
separately.  It  contained  no  direc- 
tion to  the  Master  to  tax  the  costs  of 
the  reference  as  required  by  6  &  7 
Vict.  c.  73,  8.  87.  The  Master 
haviog  taxed  off  less  than  a  sixth  of 
the  whole  bill,  and  having  taxed  the 
attorney  the  contt  of  the  reference. 
Held,  that  the  client  was  liable  for 
the  costs  of  the  taxation,  whatever 
might  be  the  event  of  the  questions 
80  reserved.  In  re  George  Shaw, 
Gent.,  One,  ifc,  214 

ATTORNEY  (LIEN  OF). 
See  Costs,  4. 

l>ISCSABat:  OUT  OF  CUBTOOT,  I. 

ATTORNEY  (UNCERTIFI- 
CATED). 

See  Warrant  of  Atiorket,  2. 
ATTORNEY  (WARRANT  OF). 


AUTHORITY  (EXCESS  OF). 
See  Arbitration,  11. 


See  A B Ell t RATION. 
Declaration,  4. 
Plea,  8. 


BANKRUPTCY  LAW,  & 


See  CotlHTY  COI'BT,  3,  1 1. 
MAItDAHDS,  3. 
PODKD  BrCACH. 

RANK  NOTES. 
See  ExECDTioii. 
BANKER  AND  CUSTOM 

Where  the  relation  of  bank 
customer  does  not  exist  beti 
debtor  and  two  or  more  joint 
tors,  payment  of  the  debt  to 
a  good  payment  to  all. 

A  payment,  therefore,  to  ' 
two  trustees  of  a  debt  due  t( 
in  that  character,  is  u  valid  po 
to  both. 

The  rule  that  when  money 
posited  with  a  banker  by  t 
more  persons  not  partners,  pa 
is  insufficient,  unless  made  i 
ariseB  out  of  the  relation  of  1 
and  customer,  and  is  part  of  t 
merchant;  pex  fi/auU,J.  Hi 
V.  Davit, 

BANKRUPTCY  LAW  CO? 
IDATION  ACT. 

See  Costs  (Taxation  oi 

1.  A  bankrupt  obtained  a  ' 
cate  of  conformity  (under  IS 
Vict.  c.  106),  with  a  suspensi 
six  months,  and  at  the  sami 
the  assignees  obtained  a  cer 
to  arrest  him.  A  ca.  sa.  was 
upon  the  latter  certificate  befi 
expiration  of  the  six  month 
the  bankrupt  was  not  arreatet 
after  that  period  had  expired, 
a  motion  to  discharge  the  bar 

Held,  that  he  was  liable 
arrested  during  the  period  of  s 
sion  only, — the  certificate  of 
and  all  proceedings  under  it,  ex 
upon  the  coming  into  operat 
the  certificate  of  conformity, 
thnt  ihe  bankrupt  was,  the: 
entitled  to  his  discharge.    In  r 


BEER  HOUSE,  &c. 

2.  A  creditor  by  judgment  ob- 
tained adversely  is  not  entitled  to 
have  his  judgment  salisfied  out  of 
the  proceeds  of  the  goods  of  his 
bankrupt  debtor  seized  and  sold 
UDder  execution,  unless  the  sale  took 
place  before  the  filing  of  the  petition 
for  adjudication.  Hutton  and  Vlheri, 
Atngneet  of  T.  Alport,  a  Bankrupt, 
».  Cooper,  104 

BASTARDY  (ORDER  IN). 

Wbere  part  of  an  order  of  justices 
U  good,  and  part  bad,  the  former 
part,  if  aeveratile  from  the  latter, 
may  be  enforced. 

Where,  therefore,  an  order  of  jus- 
tices under  the  7  Be  8  Vict.  c.  101, 
ordered  the  putative  father  of  a  child 
to  pay  the  mother  2t.  6d.  a-week 
from  the  birth  of  the  child,  and  It 
appeared  upon  the  face  of  the  order 
that  more  than  two  mouths  had 
elapsed  between  the  birth  and  the 
application  for  maintenance,  the 
Court  held  that  the  order,  though 
bad  quoad  the  payments  anterior  to 
the  date  of  the  application,  mrght  be 
enforced  as  to  those  accruing  due 
subsequently  to  it.  Hegina  v.  John 
Green,  E$g.,  and  Another,  Justices 
of  fForcesterihire,  130 

BEER  HOUSE  (INFORMATION 
FOR  PENALTIES). 
Upon  an  information  for  keeping 
opeA  a  beer  house  until  eleven  at 
Digbt,  contrary  to  the  3  &  4  Vict. 
C  61i  s.  15,  it  appeared  that  the 
bouse  was  situated  m  the  township 
ofC,  which  contained,  according  to 
the  last  parliamentary  census,  less 
than  2f?00  inhabitants ;  that  it  was 
also  situated  in  a  place  called  H., 
which  comprised  parts  of  three  towD- 
ships,  (C.  being  one),  and  was  an 
aggregation ofhouses  and  inhabitants 
under  a  distinct  name,  containing 
more  than  2,500  inhabitants,  but 
having  no  local  rights  peculiar  to 
itself,  and  that  it  was  not  included 
in  the  parliamentary  census.     The 
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application  for  the  beer  licence  des- 
cribed the  applicant  as  "  dwt^lliiig  in 
a  house  in  H.,  in  the  townKhip  of 
C."  The  certiiicate  of  charai^tcr  was 
signed  by  six  "  inhabitants  of  the 
township  of  C,"  and  the  certificate 
of  the  overseer  was  signed  by  the 
description,  overseer  "  of  the  town- 
ship of  C."  The  license  was  to  keep 
open  the  house  till  ten  o'clock  at 
night.  The  justices  having,  in  order 
to  obtain  the  opinion  of  this  Court, 
refused  to  adjudicate. 

Held,  on  a  rule  under  the  1 1  ft  12 
Vict.  c.  44,  8,  5,  requiring  the  jus- 
tices to  do  BO, 

1,  That  as  the  justices  bad  only 
refused  to  adjudicate  in  order  to 
raise  the  point  in  a  convenient  form 
for  the  opinion  of  (his  Court,  and  as 
the  facts  were  stated  on  which  tbey 
so  refused,  this  Court  would  decide 
whether  they  had  done  right  in  re- 
fusing to  convict. 

2,  That  H.  was  a  "  place"  con- 
taining more  than  2,500  inhabitants, 
within  the  meaning  of  the  15th  sec- 

And  3,  That  upon  this  informa- 
tion it  was  immaterial  to  what  time 
the  license  allowed  the  house  to  be 
kept  open.  Reg.  v.  Joseph  Charles- 
worth  and  Others,  Esqs.,  Jtuticet  f^ 
the  West  Riding  of  the  Comity  of 
York,  117 

BEGIN  (RIGHT  TO). 
See  RiOHT  TO  Begin. 

BILL  OF  COSTS. 
See  Attobnet  (Bill  or  Coaxa). 

BILL  OF  EXCEPTIONS. 

Where  the  Judge  directs  a  nonsuit, 
and  the  plaintiff  does  not  insist  on 
appearing  when  called,  but  allows 
himself  to  be  nonsuited,  he  cannot 
tender  a  bill  of  exceptions  and  bring 
a  writ  of  error,  on  the  ground  that 
the  nonsuit  is  erroneous. 

His  proper  course  is  to  appear  and 
require  the  Judge  to  direct  the  jury 
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AWARD. 


BANKRUPTCY  LAW,  &c. 


Heldy  1,  that  the  houdiog  of  the 
bill  wdK  sufficient  to  charge  the  de- 
fendant, and 

2,  tliat  there  wus  evidence  to  go 
to  the  jury  of  a  personal  delivery  to 
the  defendant. 

Whether  the  delivery  to  the  soli- 
citor of  the  company  was  a  delivery 
to  the  defendant,  quaref  Phipps 
V,  Daubfieiff  180 

2.  A  Judge*s  order  to  tax  an 
attorney's  bill,  contained  a  clause 
reserving  to  the  client  the  right  to 
dispute  his  liability,  on  the  ground 
of  want  of  retainer  and  of  negligence, 
and  directed  the  Master  to  tax  the 
items  disputed  on  the  latter  ground 
separately.  It  contained  no  direc- 
tion to  the  Master  to  tax  the  costs  of 
the  reference  as  required  by  6  &  7 
Vict.  c.  73,  8.  37.  The  Master 
having  taxed  off  less  than  a  sixth  of 
the  whole  bill,  and  having  taxed  the 
attorney  the  costs  of  the  reference, 
Held,  that  the  client  was  liable  for 
the  costs  of  the  taxation,  whatever 
might  be  the  event  of  the  questions 
so  reserved.  In  re  George  ShatOy 
Geni.y  One^  Sfc.^  214 

ATTORNEY  (LIEN  OF). 
See  Costs,  4. 

DiSCHABGE  OUT  OF  CUSTODT,  1. 

ATTORNEY  (UNCERTIFI- 
CATED). 

See  Warbant  op  Attorn et,  2. 

ATTORNEY  (WARRANT  OF). 

See  Attachment,  2. 

Warrant  of  Attorney. 

AUTHORITY  (EXCESS  OF). 
See  Arbitration,  H. 

AWARD. 

See  Arbitration. 
Declaration,  4. 
Plea,  8. 


BAILIFF. 

See  County  Coubt,  3,  1 1. 
Mandamus,  3. 
Pound  Breach. 

BANK  NOTES. 
See  Execution. 

BANKER  AND  CUSTOMER. 

Where  the  relation  of  banker  and 
customer  does  not  exist  betweeo  a 
debtor  and  two  or  more  joint  credi- 
tors, payment  of  the  debt  to  one  is 
a  good  payment  to  all. 

A  payment,  therefore,  to  one  of 
two  trustees  of  a  debt  due  to  them 
in  that  character,  is  u  valid  payment 
to  both. 

The  rule  that  when  money  is  de- 
posited with  a  banker  by  two  or 
more  persons  not  partners,  payment- 
is  insufficient,  unless  made  to  alU 
arises  out  of  the  relation  of  banker 
and  customer,  and  is  part  of  the  law^ 
merchant ;  per  MaulCf  J.  HusbanfT 
V.  DaviSj  5(P 

BANKRUPTCY  LAW  CONSOL- 
IDATION ACT. 

See  Costs  (Taxation  of). 

1.  A  bankrupt  obtained  a  certifi- 
cate of  conformity  (under  12  &  13 
Vict.  c.  106),  with  a  suspension  for 
six  months,  and  at  the  same  time 
the  assignees  obtained  a  certificate 
to  arrest  him.  A  ca.  sa.  was  issued 
upon  the  latter  certificate  before  the 
expiration  of  the  six  months,  but 
the  bankrupt  was  not  arrested  until 
after  that  period  had  expired.  Upon 
a  motion  to  discharge  the  bankrupt, 

Heldf  that  he  was  liable  to  be 
arrested  during  the  period  of  suspen- 
sion only, — the  certificate  of  arrest, 
and  all  proceedings  under  it,  expiring 
upon  the  coming  into  operation  of 
the  certificate  of  conformity, — and 
that  the  bankrupt  was,  therefore, 
entitled  to  his  discharge.  In  re  Evf' 
rard,  80 


BEER  HOUSE,  &c. 


BILL  OF  EXCEPTIONS,      697 


2.  A  creditor  by  judgment  ob- 
tained adversely  is  not  entitled  to 
have  his  judgment  satisfied  out  of 
the  proceeds  of  the  goods  of  his 
bankrupt  debtor  seized  and  sold 
under  execution,  unless  the  sale  took 
place  before  the  filing  of  the  petition 
for  adjudication.  Hutton  and  Others^ 
Assignees  of  T.  Alport^  a  Bankrupt, 
▼.  Cooper^  104 

BASTARDY  (ORDER  IN). 

Where  part  of  an  order  of  justices 
is  good,  and  part  bad,  the  former 
part,  if  severable  from  the  latter, 
may  be  enforced. 

Where,  therefore,  an  order  of  jus- 
tices under  the  7  &  8  Vict.  c.  101, 
ordered  the  putative  father  of  a  child 
to  pay  the  mother  2s,  6d.  a -week 
from  the  birth  of  the  child,  and  it 
appeared  upon  the  face  of  the  order 
that  more  than  two  mouths  had 
elapsed  between  the  birth  and  the 
application  for  maintenance,  the 
Court  held  that  the  order,  though 
bad  quoad  the  payments  anterior  to 
the  date  of  the  application,  might  be 
enforced  as  to  those  accruing  due 
subsequently  to  it.  Regina  v.  John 
Greeny  Esq.,  and  Another,  Justices 
of  Worcestershire,  130 

BEER  HOUSE  (INFORMATION 
FOR  PENALTIES). 

Upon  an  information  for  keeping 
opeA  a  beer  house  until  eleven  at 
night,  contrary  to  the  3  &  4  Vict. 
c  Q\i  s.  15,  it  appeared  that  the 
house  was  situated  in  the  township 
of  C,  which  contained,  according  to 
the  last  parliamentary  census,  less 
than  2,500  inhabitants ;  that  it  was 
also  situated  in  a  place  called  H., 
which  comprised  parts  of  three  town- 
ships, (C.  being  one),  and  was  an 
aggregation  of  bouses  and  inhabitants 
under  a  distinct  name,  containing 
more  than  2,500  inhabitants,  but 
having  no  local  rights  peculiar  to 
itself,  and  that  it  was  not  included 
in  the  parliamentary  census.     The 


application  for  the  beer  license  des- 
cribed the  applicant  as  **  dwelling  in 
a  house  in  H.,  in  the  township  of 
C."  The  certificate  of  character  was 
signed  by  six  *'  inhabitants  of  the 
township  of  C,"  and  the  certificate 
of  the  overseer  was  signed  by  the 
description,  overseer  "  of  the  town- 
ship of  C."  The  license  was  to  keep 
open  the  house  till  ten  o'clock  at 
night.  The  justices  having,  in  order 
to  obtain  the  opinion  of  this  Court, 
refused  to  adjudicate. 

Held,  on  a  rule  under  the  1 1  &  12 
Vict.  c.  44,  s.  5,  requiring  the  jus- 
tices to  do  so, 

1,  That  as  the  justices  had  only 
refused  to  adjudicate  in  order  to 
raise  the  point  in  a  convenient  form 
for  the  opinion  of  this  Court,  and  as 
the  facts  were  stated  on  which  they 
so  refused,  this  Court  would  decide 
whether  they  had  done  right  in  re- 
fusing to  convict. 

2,  That  H.  was  a  "place"  con- 
taining more  than  2,500  inhabitants, 
within  the  meaniug  of  the  15th  sec- 
tion. 

And  3,  That  upon  this  informa- 
tion it  was  immaterial  to  what  time 
the  license  allowed  the  house  to  be 
kept  open.  Heg,  v.  Joseph  Charles- 
worth  and  Others,  Esqs.,  Justices  of 
the  West  Riding  of  the  County  of 
York,  117 

BEGIN  (RIGHT  TO). 
See  Right  to  Begin. 

BILL  OF  COSTS. 
See  Attorney  (Bill  of  Costs). 

BILL  OF  EXCEPTIONS. 

Where  the  Judge  directs  a  nonsuit, 
and  the  plaintiff  does  not  insist  on 
appearing  when  called,  but  allows 
himself  to  be  nonsuited,  he  cannot 
tender  a  bill  of  exceptions  and  bring 
a  writ  of  error,  on  the  ground  that 
the  nonsuit  is  erroneous. 

His  proper  course  is  to  appear  and 
require  the  Judge  to  direct  the  jury 
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CERTIORARI. 


in  point  of  law ;  and  on  the  Judge 
either  refusing  to  allow  him  to  ap- 
pear, or  refusing  to  direct  the  jury  in 
his  favour,  he  may  tender  a  bill  of 
exceptions  and  bring  a  writ  of  error. 
Corsar  and  Others  v.  Beed,        646 

BILL  OF  EXCHANGE. 

Sm  Declaration,  1. 

Irsolysnt  Debtob,  2. 
Paymkiit  (Pjlsa  of),  2. 

Pl«EA,  5. 

BONA  FIDES. 
See  NoncB  of  Action,  1. 

BOOK. 
See  CouNTT  Court,  1 1. 

BOROUGH  RATE. 

See  Municipal  Corporation 
Acts,  2. 

BOUNDARY  (OF  MANORS). 
See  CoicMONS  Inclosurb  Act. 

BURGESS  ROLL. 

See  Municipal  Corporation  Acts, 

2,3. 

CAPIAS  AD  SATISFACI- 
ENDUM. 

See  Bankruptct  Law  Consolida- 
tion Act,  I. 
Discharge  out  of  Custody. 

CAPTION  (OF  ORDER). 
See  Certiorari,  6. 

CASE  (ACTION  ON). 

See  Action  (form  of). 
Declaration,  5. 
Notice  of  Action. 
Payment  into  Court  (Plea 
of),  1. 


Plea,  6. 
Pound  Breach. 
Replication,  2. 
Sheriff. 

CERTAINTY. 

See  Arbitration,  3,  5,  11. 
Declaration,  3,  5. 
Plea,  9. 
Replication,  3. 

CERTIFICATE  OF  CON- 
FORMITY. 

See  Plea,  9. 

CERTIFICATED  ATTORNEY. 
See  Warrant  of  Attorney,  2. 

CERTIORARL 
See  County  Court,  1,  2. 

1.  Sect.  90  of  9  &  10  Vict  c.  95, 
which  enables  a  party  to  obtain  a 
certiorari  to  remove  a  plaint  from 
the  County  Court  by  leave  of  a  Jodge 
of  the  superior  Court,  does  not  apply 
to  plaints  in  replevin. 

Where,  however,  a  certiorari  had 
issued  without  the  party  making  the 
required  declaration  before  the  judge 
of  the  County  Court,  but  the  judge 
had  not  at  the  time  of  the  motioa 
acted  upon  it,  the  Court  declined  to 
quash  the  writ.  Mungecanr,  Wkeai- 
ley  and  Another^  80 

2.  Where  a  certiorari  had  issued 
by  leave  of  a  Judge  under  9  &  10  Vict, 
c.  95,  s.  90,  to  remove  a  plaint  from 
a  County  Court,  upon  an  affidsTit 
which  did  not  disclose  certain  facts 
which  might  have  induced  the  Judge 
to  impose  terms,  as  to  costs,  npoo 
the  party  applying,  the  Court  quashed 
the  writ. 

Semblty  that  the  power  to  remove 
a  plaint  by  certiorari  which  is  given 
by  sect.  90  of  9  &  10  Vict.  c.  95,  is 
not  taken  away  by  13  h  14  Yict 
c.  61,  8.  16.      In   the  maUer  of 


CERTIORARI. 


CLERKf  te. 
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Parker  v.  T^e  Bristol  and  Exeter 
Railway  Company^  136 

(See  No.  5). 

3.  Where  a  certiorari  had  been 
issued  by  leave  of  a  Judge  under  the 
9  &  10  Vict,  c  95,  s.  90,  upon  an 
affidavit  which  stated  generally  that 
difficult  questions  would  arise,  but 
did  not  state  what  those  questions 
were,  or  the  grounds  upon  which 
they  would  arise,  the  Court  refused 
to  set  the  writ  aside, — as  it  did  not 
appear  that  those  particulars  were 
not  pointed  out  to  the  Judge  at 
Chambers.  Goldingv,  CaudweUy  175 

4.  Justices  have  no  jurisdiction 
under  the  9  Geo.  4,  c.  31,  s.  27,  to 
convict  of  an  assault,  except  upon 
the  complaint  of  the  party  aggrieved. 

Where  upon  an  information  for 
sureties  to  keep  the  peace,  an  assault 
as  well  as  a  threat  was  proved,  and 
the  justices  not  only  ordered  that  the 
defendant  should  find  sureties,  but 
also,  notwithstanding  the  protest  of 
thecomplainant,convicted  the  defend- 
ant of  tne  assault,  the  Court  granted 
a  certiorari  to  remove  the  conviction. 
Regina  v.  J.  Deny,  Esq,^  and  Others^ 
Justices  of  TotnesSf  230 

5.  The  power  of  removing  causes 
by  certiorari  from  the  County  Courts 
is  not  taken  away  by  the  13  &  14 
Vict.  c.  61,  s.  16. 

The  delivery  of  a  writ  of  certiorari 
to  a  person  acting  as  clerk  in  the 
public  office  of  the  County  Court, 
IS  a  sufficient  delivery  to  the  judge. 

Bat  such  service  is  not  sufficient 
for  the  purpose  of  an  attachment 
against  the  judge  for  disobedience. 

Where  the  writ  has  not  been  de- 
livered to  the  judge  personally,  he 
should,  sembUf  be  ruled  to  return  it, 
before  proceedings  are  taken  by  way 
of  attachment  against  him.  In  re 
Brookman  v.  Wenham,  233 

6.  On  motion  to  quash  a  certiorari 
removing  an  order  of  quarter  ses- 
sions, the  affidavit  of  notice  (under 
the  13  Greo.  2,  c.  18,  s.  5),  merely 
stated  that  the  deponent  saw  at  the 
aesaionsy  on  a  day  named  (the  first 


day  of  the  sessions),  the  two  justices 
served  "  then  and  there  acting  as 
justices,**  &c.  Held  insufficient. 
Held  also,  that  the  defect  was  not 
aided  by  the  caption  of  the  order  in 
which  the  names  of  the  two  justices 
appeared.  Regina  v.  The  Inhabit 
tants  of  the  Parish  of  St.  James, 
Colchester,  314 

7.  The  11  &  12  Vict.  c.  43,  s.  2, 
authorizes  justices  to  proceed  ex 
parte  where  it  is  proved  on  oath 
before  them  that  the  summons  has 
been  served  upon  the  defendant  "  a 
reasonable  time"  before  the  time 
appointed  for  hearing. 

A  summons  to  answer  a  charge  of 
assault  was  served  upon  the  defend- 
ant's wife  at  his  house  at  nine  o'clock 
in  the  morning,  to  appear  the  next 
day  at  eleven  o'clock  at  a  place  eight 
mUes  distant.  The  defendant,  who 
was  a  collier,  had  gone  to  his  work 
at  the  mine,  and  did  not  return  till 
eleven  at  night.  The  next  morning, 
having  left  some  work  unfinished,  he 
went  to  the  mine.  The  justices  pro- 
ceeded to  hear  the  case  in  his  ab- 
sence, and  adjudged  him  guilty  of 
an  assault,  and  sentenced  him  to  pay 
a  fine  or  be  imprisoned. 

On  motion  for  a  certiorari  to  bring 
up  the  conviction  for  the  purpose  of 
being  quashed. 

Held,  that  it  was  for  the  justices 
to  decide  whether  the  time  was  rea- 
sonable under  the  circumstances; 
and  that  having  so  decided,  this 
Court  would  not  review  their  de- 
cision.    Ex  parte  Williams,       580 

CHURCHWARDEN. 
See  Poor  Rate. 

CLAIM  TO  BE  ADMITTED  ON 
BURGESS  ROLL. 

See  MuNiciPAi.  Cobporatioh  Acts, 

2,3. 

CLERK  OF  COUNTY  COURT. 

See  CBBTIOBARIy  6. 

COUNTT  CoUETi  11,  12. 
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CONSTRUCTION,  kc. 


CLERKSHIP  (ARTICLES  OF). 
See  Attorney. 

COIN. 
See  EIxECUTTON. 

COMMISSION  TO  EXAMINE 
WITNESSES. 

An  order  and  commissioD  to  ex- 
amiDe  a  witness  residing  out  of  the 
jurisdiction,  under  1  Wm.  4,  c.  22, 
8.  4,  did  not  specify  the  time  or  place 
of  examination.  Held,  on  motion  to 
review  the  Master^s  taxation,  that  he 
acted  rightly  in  allowing  the  costs  of 
the  order  and  commission,  as  the 
defect  was  an  irregularity  merely, 
which  the  opposite  party  had,  by 
cross-examining  the  witness,  waived. 
Hawkins  v.  Baldwin,  250 

COMMITMENT. 

See  CouKTY  Coubt,  6,  11. 

Master  and  Servant's  Act, 
(4  Geo   4,  c.  34,  s  3). 

COMMONS  INCLOSURE  ACT. 

Where  a  feigned  issue  is  directed 
under  the  Commons  Inclosure  Act, 
8  &  9  Vict.  c.  118,  8.  44,  to  try  the 
question  of  boundary  between  two 
adjoining  manors,  and  the  lord  of 
the  manor  making  the  claim,  fails 
on  the  issue,  the  Court  will  order 
him  to  pay  the  costs  of  it.  Regina 
V.  Stephen  Kelcey,  134 

COMPANIES    CLAUSES    CON- 
SOLIDATION  ACT. 

See  Costs  (Security  for). 

"COMPLAINT"    OF    PARTY 
GRIEVED. 

See  Certiorari,  4. 

COMPOSITION  FOR  BOROUGH 

RATE. 

See  Municipal  Corporation  Act, 
2. 


CONDITION  PRECEDENT. 
See  Plea,  10. 

CONFESSION  (PLEA  IN). 
See  Winding -UP  Acts. 

CONSENT. 

See  Arbitration,  1,  11. 

C01CMI8810N  TO  Examine  Wit- 
ness. 

CONSTRUCTION. 


"ANNUAL    RENT   OR 

VALUE/' 

See  Municipal  Corporations  Act, 
2. 

"APPARENT  VIOLA- 
TION" OF  REG.  GEN.  HIL. 
TERM,  4  Wbi.  4,  II.  b.  5. 

See  Declaration,  2. 


"  DEPTH  OF  WEIR." 
See  Arbitration,  3. 

"  ET  CETERA." 


See  Nonsuit  (Judgment  as  in  Case 
op),  3. 

"MAY." 


See  Costs  (Order  por),  I,  4.  5,  6. 
"PLACE." 


See  Beer  House  (Information  for 
Penalties). 


"REASONABLE  TIME." 
See  Certiorari,  7. 


"  TOLL. 


>« 


See  County  Court,  4. 

CONSTRUCTION  OF  GENERAL 

RULES. 

See    Reguub   Gsnebalbs    (Coh- 
stbuctiok  of). 


COSTS. 
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CONSTRUCTION  OF  STA- 
TUTES. 

See  Statutes  (Construction  op). 

CONSTRUCTIVE  SERVICE. 

See  CsBTiOBARi,  5. 

Distringas    to   Compel  Ap- 
pearance, 1. 

CONTEMPT. 
ike  Attachment. 

CONTRADICTORY    AFFIDA- 
VITS. 

Set  Distringas  to  Compel  Ap- 
pearance, 2,  3. 

CONTRACT. 
See  Plea,  1. 

CONTRIBUTORY. 
See  Winding-up  Act. 

CONVERSION. 
See  Plea,  4,  7. 

CONVICTION. 
See  Certiorari,  4,  7. 

Copies  of  depositions. 

See  Mandamus,  4. 

Copies  of  documents. 

Inspection  op  Documents. 

COSTS. 

Arbitration,  3. 

Lands  Clauses  Consolidation 

Act,  1. 
Mandamus,  2. 
Payment  into  Court  (Plea 

OP),  2. 
Poor  Rate. 
Quo  Warranto. 

1.  The  proyision  of  sect.  133  of 

TOL.    n.  AAA 


5  &  6  Wm.  4,  c.  76,  which  directs, 
that  in  actions  against  pen^^oDs  for 
anything  done  in  pursuance  of  that 
act,  if  the  defendant  succeed,  he 
shall  recover  his  full  costs  as  between 
attorney  and  client,  applies  to  re« 
plevin  as  well  as  to  other  actions, 
although  the  earlier  provision  which 
requires  that  a  month's  notice  of  ac- 
tion  shall  be  given,  does  not  afiect 
replevin.  Jonee  v.  Johnson  and  An' 
other,  177 

2.  The  Stat.  4  Ann.  c.  16,  s.  5, 
does  not  entitle  a  plaintiff  to  the 
costs  of  the  issues  of  fact  found  for 
him,  if  his  declaration  is  bad. 

To  a  declaration  in  assumpsit,  de* 
fendant  pleaded  seven  pleas,  upon 
five  of  which  issues  of  fact  were 
joined;  and  the  plaintiff  succeeded 
at  the  trial.  To  the  two  others, 
plaintiff  demurred,  but  judgment  was 
given  for  defendant  on  the  ground 
that  the  declaration  was  bad. 

ffeldj  that  the  plaintiff  was  not 
entitled  under  4  Ann.  c.  16,  8.  5,  to 
the  costs  of  the  issues  in  fact  found 
for    him.     Partridge    v.    Gardner^ 

871 

3.  The  general  rule  that  where 
the  verdict  is  against  evidence,  a 
new  trial  is  granted  only  on  pay- 
ment of  costs,  applies  to  issues  nnder 
the  Interpleader  Act.  Janeey.  WhU" 
bread  and  Others^  407 

4.  Where  the  plaintiff  succeeded 
upon  the  issues  of  foct  joined  upon 
two  counts  of  the  declaration,  but 
the  defendant  had  judgment  upon 
demurrer  to  the  third  count,  the 
Court  allowed  the  plaintiff  to  deduct 
the  costs  of  the  demurrer  from  his 
own  costs  and  damages,  notwith- 
standing the  lien  of  the  defendant's 
attorney. 

Sembley  per  Idaule,  J.,  that  an  ap- 
plication to  the  Court  to  allow  such 
deduction  was  unnecessary.  Seoti 
V.  De  Richebourfff  421 

COSTS  (EXECUTION  FOR). 
See  CouNTT  Court,  12. 

L.   M.   &  p. 


702 


COSTS  (ORDER  FOR). 


COSTS  OF  APPEAL  FROM 
COUNTY    COURT. 

The  Court  will  always  order  the 
unsuccessful  party  to  pay  the  costs 
of  ao  appeal  from  a  County  Court. 
Rohinson  v.  Lawrence^  673 

COSTS  OF  FEIGNED  ISSUE. 
See  Commons  Inclosdre  Act. 

COSTS  (ORDER  FOR). 

See  Costs  (Suggestion  to  deprive 
Plaintiff  of). 

1.  Sect.  13  of  the  13  &  14  Vict, 
c.  61 — which  enacts,  that  in  actions 
in  which  the  superior  Courts  and 
the  County  Court  have  concurrent 
jurisdiction  within  the  1 28th  section 
of  9  &  10  Vict.  c.  95,  or  which 
could  not  have  been  brought  in  the 
County  Court,  or  which  were  re- 
moved by  certiorari,  the  Court  or 
the  Judge  *^  may'*  direct  that  the 
plaintiff  shall  recover  his  costs — is 
not  imperative,  but  permissive  only, 
and  gives  the  Court  or  Judge  a  dis- 
cretionary power  to  give  or  refuse 
costs.    Jones  v.  Harrisony  257 

See  infra  (6). 

2.  Where  the  sum  sued  for,  ex- 
ceeding 20/.,  is  reduced  below  that 
amount  by  a  pica  of  tender  of  part, 
(which  is  confessed),  and  a  verdict  is 
found  for  the  plaintiff  for  the  residue, 
the  plaintiff  is  not  deprived  of  his 
costs  by  the  County  Courts  Acts. 
Crosse  v.  Seaman^  273 

3.  A  plaintiff  who  gets  judgment 
upon  demurrer  in  an  action  on 
covenant,  and  recovers  less  than  20/. 
damages  upon  a  writ  of  inquiry,  is 
deprived  of  costs  by  the  llth  sec- 
tion of  the  13  &  14  Vict.  c.  61. 

Whether  the  presiding  officer 
upon  the  execution  of  a  writ  of  in- 
quiry has  power,  under  the  12th 
section  of  that  act,  to  certify  to  give 
the  plaintiff  costs,  quttre,  Prew  v. 
Squire,  346 

4.  The  Court  will  not  lay  down 
any  general  rule  with  regard  to 
giving  a  plaintiff  costs  under  13  &  14 
Vict.  c.  61,  s.  13. 


Semble,  per  Alderson^  B.,  that  a 
plaintiff  who  has  applied  to  a  Judge 
at  Chambers  for  an  order  under  that 
act  cannot  afterwards  apply  to  the 
Court.     Palmer  v.  Richards^       376 

o.  To  entitle  a  plaintiff  to  costs 
under  13  &  14  Vict.  c.  61,  s.  13,  on 
the  ground  that  the  action,  which 
was  in  trespass  to  realty,  could  not 
have  been  brought  in  a  County 
Court,  as  the  title  to  land  was  ia 
question,  he  must  shew  not  merely 
that  title  might  have  come  in  ques- 
tion, as  ex.  gr.,  that  the  defendant 
had  pleaded  not  possessed ;  but  that, 
at  the  trial,  the  title  was  really  and 
bond.  6de  in  dispute. 

Semble,  that  the  power  of  a  Judge 
to  grant  costs  under  that  section  is 
discretionary.  Latham  and  Another 
V.  Spedding^  37S 

(See  the  next  case). 

6.  A  person  who  has  a  permanent 
dwelling,  does  not  dwell,  within  the 
meaning  of  the  128th  section  of 
the  9  &  10  Vict.  c.  95,  at  a  place 
where  he  has  lodgings  for  a  tempo- 
rary purpose  only. 

SembUf  that  if  a  plaintiff  does 
dwell,  within  that  section,  in  two 
places,  one  of  which  is  more  than 
twenty  miles  from  the  dwelling  of 
the  defendant,  the  superior  Courts 
have  concurrent  jurisdiction  under 
the  128th  section,  as  it  could  not 
have  been  suggested  on  the  roll  that 
the  plaintiff  did  not  dwell  more  than 
twenty  miles  from  the  defendant. 

Sect.  13  of  the  13  &  14  Vict.  c.  6 1 , 
— which  enacts,  tliat  where  the  plain 
tiff  shall  make  it  appear  to  the  satis 
faction  of  the  Court,  or  a  Judge  a 
Chambers,  that  the  action  was  on 
in  which   the   superior  Courts  ha 
concurrent  jurisdiction  within  sec 
128  of  the  9  &  10  Vict.  c.  95,  o 
which  could  not  have  been  broug 
in  a  County  Court,  or  which  w 
removed  by  certiorari,  the  Court 
Judge  *'  may**  give  the  plaintiff  cost  ^- 
— confers  an  authority,  and    not 
discretion,  upon  the  Court  or  Jud^ 
and  the  Court  or  Judge  are  bound 
allow  the  plaintiff  his  coats,  whe 


COSTS  (TAXATION  OF). 

the  case  comes  withiD  any  one  or  the  I 
three  caws  mentioned  in  that  sec- 
tion.    McDougal  v.  Paterton,     6S1 

COSTS  (SECURITY  FOR).        I 

In  an  action  by  an  THah  railwny 
company  wlio  Iiad  do  property  iq 
England,  the  Court  required  the 
ptaintiRs  to  give  security  for  costs, 
althoagh  it  appeared  that  four-fifths 
of  the  •hareboldera  resided  in  Eng- 
land, against  wbom  the  defendants 
might  proceed,  under  the  36th  sec- 
tion of  the  Companies  Ctauiiei  Con- 
solidation Act  (H  &  9  Vict.  c.  16),  if 
there  could  not  be  found  sufEcieut 

Eroperty  of  the  company  to  satigfy 
is  costs.  The  Kilkenny  and  Grtat 
Houlhem  and  We$Um  Railway 
Company  v.  Fielding  and  Shake- 
speare, Executors  of  Sir  fPUliam 
fielding,  deceased,  124 

COSTS  (SUGGESTION  TO  DE- 
PRIVE PLAINTIFF  OF). 

Where  some  only  of  several  de- 
feudants  reside  within  the  jurisdic- 
tion of  the  County  Court  withia 
which  the  cause  of  action  arose,  the 
superior  Courts  have  concurrent 
jurisdiction  with  the  County  Court 
within  the  meaning  of  sect.  128  of 
the  9  &  10  Vict.  c.  95. 

For  this  purpose  the  persons  who 
fill  the  office  of  sheriff  of  Middlesex 
are  distinct  persons.  Doyle  v.  Law- 
rence, Sieoll,  and  TkrusUm.  Ro- 
bertson V,  Gunning  and  Others,  36H 

COSTS  (TAXATION  OF). 
See  Attorhet  (Bill  or  Costs),  2. 

COHHISSION  TO  EZAHIIIB  WlT- 

KBSBES. 
COBTB. 

CouHTY  Court,  3. 
1.  After  the  commencement  of 
the  action,  a  summons  in  bankruptcy 
was  issued  under  12  &  13  Vict, 
c.  106,  and  an  order  was  made  by 
the  commissioner  under  sect.  85, 
that  the  costs  of  the  summons  should 
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abide  the  event  of  the  action.  The 
plaintiff  afterwards  signed  judgment. 
ffeld,  that  the  costs  of  the  summons 
taxed  by  the  Master  in  bankruptcy 
became  part  of  the  judgment  of  this 
Court,  and  might  be  added  by  the 
Master  of  this  Court  lo  his  allocatur, 
without  being  taxed  by  him.  Webb 
V.  Hewlett,  4 

2.  In  an  action  of  debt  on  a  penal 
statute,  the  two  defendants  appeared 
and  pleaded  separately,  and  obtained 
a  verdict.  A  month  after  the  taxa- 
tion and  payment  of  the  costs  of  one 
defendant,  the  costs  of  the  other 
were  taxed. 

Held,  on  motion  to  set  aside  the 
latter  taxation,  that  it  was  regular, 
and  that  the  defendaDtB  were  not 
bound  to  have  their  costs  taxed  at 
the  same  time.  Bruford  v.  Griffin 
and  Another,  363 

COUNCILLOR. 

See  Qdo  Wakbanto. 

COUNTY  COURT. 
See  Appeal. 

Akbitratioh,  12. 
Cektiorari,  I,  2,  3,  fi. 
Costs  op  Appeal  proh  Codrtt 

CO0RT. 

Costs  (Order  tor). 
Costs  (SnooBSTioM  to  drprive 
Plaintit F  of). 

EVIDENCB. 


Mahi 


1, 1, ; 


Notice  OF  Action,  1. 

PsOBiniTIOK. 

1.  In  order  to  remove  a  plaint  in 
replevin  from  the  County  Court  into 
a  superior  Court,  under  9  &  10  Vict, 
c.  95,  the  party  must  proceed  under 
sect.  12J,  which  requires  him  to  de- 
clare before  the  judge  of  the  County 
Court  that  title  is  in  question,  or 
that  the  reot  claimed  is  more  than 
201. 

Sect.  90,  which  enables  a  party  to 
obtain  a  certiorari  by  leave  of  a 
Judge  of  the  superior  Conrt,  do« 
not  apply  to  plaints  in  replevin. 
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COUNTY  COURT. 


Where,  however,  a  certiorari  had 
issued  without  the  party  makiog  the 
required  declaration  before  the  judge 
of  the  County  Court,  but  the  judge 
had  not  at  the  time  of  the  motion 
acted  upon  it,  the  Court  declined  to 
quash  the  writ.  Mungeam  v.  iVheat- 
ley  and  Another^  30 

2.  In  order  to  remove  a  plaint  in 
replevin  from  a  County  Court  under 
9  &  10  Vict.  c.  95,  s.  12 1«  it  is  not 
necessary  that  the  conditions  imposed 
by  that  section  should  be  complied 
with  before  the  writ  of  certiorari 
issues ;  nor  is  it  necessary  that  the 
party  himself  should  make  personally 
the  declaration  required  by  that 
section ;  it  may  be  made  by  his 
attorney  or  agent. 

It  is  the  duty  of  the  Judge  of  the 
County  Court,  where  the  declaration 
required  by  section  121  is  made,  to 
fix  the  amount  of  security,  before 
requiring  the  execution  of  the  bond. 

SembUy  that  replevin  cannot  be 
joined  with  any  other  form  of  action 
in  the  Cohnty  Court. 

Semble  also,  that  the  proceedings 
required  by  sect.  12  J  of  9  &  10 
Vict.  c.  95,  are  not  affected  by 
13  &  14  Vict.  c.  61  (the  Extension 
Act),  but  the  bond  to  be  given  by 
the  party  removing  the  plaint  should 
still,  as  before  that  act,  be  conditioned 
to  prove  before  the  Court  into  which 
the  plaint  is  removed,  that  the  rent 
or  damage  claimed  exceeds  20/.  In 
the  matter  of  Mungeam  v.  Wheatley 
and  Another  J  1 55 

3.  To  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's 
house,  and  seizing  and  carrying  away 
his  goods,  the  defendant  pleaded  a 
justification  as  high  bailiff  of  a  County 
Court,  under  a  writ  of  fi.  fa.  issued 
out  of  the  County  Court,  against  the 
plaintiff's  goods.  The  plaintiff,  by 
his  replication,  admitted  the  issuing 
of  the  writ,  and  replied  de  injuri^ 
&c.  to  the  rest  of  the  plea.  At  the 
trial,  the  jury  found  a  verdict  for  the 
plaintiff,  with  U)/.  damages. 

Heldy  upon  the  construction  of  the 


139ih  section  of  the  9  &  10  Vict, 
c.  95,  taken  in  connexion  with  the 
128th  and  129th  sections  of  the  same 
act — that  the  plaintiff  was  not  en- 
titled to  costs. 

Whether  the  Master  ought  to 
proceed  in  such  a  case  to  tax  the 
plaintiff  his  costs,  if  no  soggestioo 
has  been  entered  by  the  defendant, 
qucere,     Mann  v.  BtLckerfield^      55 

4.  A  railway  company,  which  was 
empowered  by  act  of  Parliament  t« 
demand  certain  charges  for  the  con- 
veyance of  coal  along  their  railway, 
including  tolls  for  the  use  of  the 
railway  and  locomotive  power  at  a 
certain  rate,  and  also  certain  '*  rates, 
tolls,  and  charges*'  "for  every  car- 
riage," refused  to  convey  the  tracks 
of  the  plaintiff  laden  with  coals,  un- 
less he  paid  the  charge  not  only  of 
conveying  the  loaded  trucks  to  their 
destination,  but  also  of  reconveying 
them  empty. 

A  plaint  having  been  commenced 
in  the  County  Court  for  the  injury 
sustained  by  such  refusal.  Heldt  on 
motion  for  a  prohibition,  that  the 
"title  to"  "toll"  did  not  come  into 
question  in  the  plaint,  within  the 
meaning  of  the  9  &  10  Vict.  c.  95, 
s.  58.  In  the  matter  of  Hunt  v. 
The  Great  Northern  Railway  Com- 
panyy  268 

Same  v.  Same,  271 

5.  Whether  the  judges  of  the 
County  Courts  established  by  9  &  10 
Vict.  c.  95,  are  judges  of  Courts  of 
record,  to  whom  writs  of  trial  may 
be  directed  under  3  &  4  Wm.  4, 
c.  42,  s.  17,  gu€eref 

Semblcy  per  Pollock^  C.  B,,  and 
Alderson^  B.,  that  they  are;  per 
Parke,  B.,  and  Piatt,  B ,  that  they 
are  not.     Breese  v.  Owens^  340 

{See  infra,  9.) 

6.  The  judges  of  the  County 
Courts  have  jurisdiction  under  the 
9  &  10  Vict.  c.  95,  8.  99,  to  commit 
a  judgment  debtor  for  non-payment 
of  a  debt  for  which  a  judgment  has 
been  recovered  in  a  County  Court, 
although  the  debtor  has  been  dis- 
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charged  as  to  such  debt  by  the  In- 
solvent Debtors'  Court.  Abley  v. 
Dale,  433 

7.  The  9  and  10  Vict.  c.  95, 
8. 122,  applies  only  where  the  relation 
of  landlord  and  tenant  exists  between 
the  parties. 

Therefore  where  the  defendant 
was  in  possession  under  an  agreement 
to  purchase,  the  rent  to  be  deducted 
from  the  purchase-money,  and  he 
had  paid  a  sum  which,  together  with 
a  set-off,  equalled  the  amount  of  the 
purchase-money:  ffeid,  on  motion 
for  a  prohibition,  that  the  County 
Court  had  no  jurisdiction  under  the 
122nd  section.  In  re  a  Plaint,  Sfc, 
in  the  Whitechapel  County  Court  of 
Middlesex,  between  H,  Banks  and 
Another^  Plaintiffs,  and  Benjamin 
Rebbeck,  Defendant,  452 

8.  A  summons  from  the  County 
Court  required  the  defendant  to 
appear  to  answer  the  plaintiff  in  an 
action  of  tort  for  assaulting  the  wife 
of  the  plaintiff,  and  maliciously 
causing  her  to  be  charged  with  a 
felony,  and  conveyed  to  a  police  cell, 
and  kept  in  custody,  and  causing  her 
to  find  sureties  to  enter  into  recog- 
nizances to  await  any  indictment 
which  might  be  preferred  against 
her,  whereby  the  plaintiff  was  put  to 
expenses  in  producing  witnesses  to 
clear  her  from  the  said  malicious 
assault  and  charge,  to  the  plaintiff's 
damage  of  10/. 

At  the  hearing  no  assault  was 
proved  except  the  constructive  one 
of  giving  the  plaintiff's  wife  in  cus- 
tody on  the  charge  of  felony.  The 
judge  of  the  County  Court,  notwith- 
standing the  defendant's  objection  to 
his  jurisdiction,  heard  the  plaint,  and 
gave  judgment  for  the  plaintiff  for 
the  amount  claimed:  Held,  on 
motion  for  a  prohibition,  that  the 
cause  of  action  was  for  a  "  malicious 
prosecution**  within  the  exception  in 
the  58th  section  of  the  9  ^  10  Vict, 
c.  95,  and  that  the  judge  had,  there- 
fore, no  jurisdiction.  In  re  a  Plaint 
in  the  Southwarh  County  Court  of 
Surrey,    between    John    Jones   and 


Wife  V.  Andrew  Currey  and   Wife^ 

474 

9.  The  judges  of  the  new  County 
Courts  are  not  judges  of  Courts  of 
record,  to  whom  writs  of  trial  may 
be  directed,  under  the  3  &  4  Wm.  4, 
c.  42,  8.  1 7.     Owens  v.  Breese,   486 

10.  Where  real  and  personal  pro- 
perty is  left  to  executors  upon  trust 
to  sell,  and,  after  paying  certain 
legacies,  to  divide  the  residue  among 
certain  persons,  the  County  Court 
has  jurisdiction,  under  sect.  65  of 
9  &  10  Vict.  c.  95,  to  adjudicate  on 
a  claim  made  by  one  of  such  persons 
for  a  share  of  the  residue,  in  a  plaint 
against  the  executors.  In  re  a 
Plaint  in  the  South  Shields  County 
Court  of  Durham,  Between  Pears, 
Administrator,  S^.,  Plaintiff,  and 
WiUiams,  Executor,  Sfc.,  Defendant, 

515 

11.  The  copy  of  the  note  of  a 
County  Court  judge's  order  entered 
by  the  clerk  of  the  Court  in  the  book 
kept  for  that  purpose  under  the 
9  &  10  Vict.  c.  95,  8.  Ill,  is  conclu- 
sive evidence  of  the  order,  and  may 
not  be  contradicted  by  the  entry 
made  by  the  judge  in  his  own  minute 
book. 

The  clerk  of  the  County  Court  is 
not  liable  in  trespass  for  issuing  a 
warrant  under  sect.  102  of  the  above 
act,  to  enforce  an  invalid  order  of 
committal. 

The  13  &  14  Vict.  c.  61,  ».  19, 
enables  the  clerk  of  a  County  Court 
to  plead  the  general  issue  by  statute, 
even  where  the  action  is  brought 
against  him  alone.  Dews  v.  Riley ^  544 

12.  A  debt  was  recovered  by  the 
judgment  of  a  County  Court,  with 
costs.  The  debt  alone  having  been 
paid,  the  clerk  of  the  County  Court 
refused  to  issue  execution  for  the 
costs.  Held,  that  before  coming  to 
this  Court  for  a  mandamus  to  the 
clerk,  application  should  be  made  to 
the  judge  of  the  County  Court  to 
order  the  clerk  to  issue  such  exe- 
cution. Ex  parte  The  Overseers  of 
the  Parish  of  Christchurch,  Surrey, 

660 
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13.  A  plaintiff  having  a  claim  ex- 
ceeding 50/.,  sued  in  a  County  Court 
for  50/.  At  the  trial  an  entry  was 
made  on  the  particulars  and  judg* 
ment,  that  he  abandoned  the  excess 
over  50/. 

Held^  that  the  Court  had  jurisdic- 
tion under  9  &  10  Vict.  c.  95,  s.  63. 

The  proper  course,  however,  in 
such  a  case  is,  to  enter  the  abandon- 
ment on  the  summons  before  service. 
Isaacs  V.  Wyld^  676 

14.  The  judge  of  a  County  Court 
may  nonsuit  a  plaintiff  in  all  cases  in 
which  a  Judge  of  a  superior  Court 
may  do  so.     Robinson  v.  Lawrence^ 

673 
COVENANT. 

See  Costs  (Order  for),  3. 
Surety. 

CREDITOR. 

See  Discharge   out  of  Custody. 
Insolvent  Debtor,  2. 

CROSS-EXAMINATION. 

See  Commission  to  Exabune  Wit- 
nesses. 

CROWN. 

See  Right  to  Begin. 
Right  to  Reply. 

CUSTODY   (DISCHARGE    OUT 

OF). 

See    Discharge  out  of  Custody. 

DAMAGES. 

See  Inferior  Court  (Jurisdiction 

of),  2. 
Particulars  of  Demand. 
Paybcent  into  Court  (Plea 

of),  1. 
Sheriff. 
Surety. 

DEATH  OF  PLAINTIFF. 

See  Discharge  out  of  Custody, 
1,  2. 


DEBT. 

See  Attorney  (Bill   of  Costs), 
1. 
Particulars  of  Demand,  1. 
Payment  (Plea  of). 
Plea,  2,  9,  11. 
Plea    Puis    Darrkut     Cor- 

tinuancb. 
Replication,  ]. 
Set-Off. 
Writ  of  Summons. 

DEBT  (DESCRIPTION    OF   IN 
SCHEDULE). 

See  Insolvent  Debtor,  2. 

DEBT   (PAYMENT  OF,  AFTER 
ACTION  BROUGHT). 

See  Particulars  of  Demand,  1. 

DEBTOR. 

See  County  Court,  6. 

Inferior  Court  (Jurisdictioh 

of),1. 
Insolvent  Debtor. 
Replication,  3. 
Sheriff. 

DECLARATION. 

See  Plea,  8,  10. 
Surety. 

1.  An  averment  in  a  declaration 
upon  a  bill  of  exchange,  that  E.  in- 
dorsed to  T.  is  proved  by  shewing 
that  E.  wrote  his  name  on  the  back 
of  the  bill,  and  gave  it  to  B.  to  get 
discounted,  and  that  B.,  apon  ob- 
taining an  advance  of  money  from  T., 
deposited  the  bill  with  him  as  a 
pledge,  and  agreed  that  if  it  were  not 
redeemed  before  a  certain  time,  it 
might  be  sold.  Palmer  v.  Rich* 
ardsy  ) 

2.  The  first  count  alleged,  that  in 
consideration  that  plaintiff  and  others 
would  perform  certain  duties,  defend- 
ant promised  plaintiff  that  he  would, 
on  a  future  day,  pay  plaintiff  and  the 
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said  other  persons,  certain  arrears, 
amounting  to  1280/.  Averment, 
that  plaintiff  and  the  others  per- 
formed the  said  duties  ;  and  breach, 
non-payment. 

The  second  count  alleged,  that  for 
the  same  consideration  defendant 
promised  plaintiff  that  he  would,  on 
such  future  day,  pay  them  the  said 
1280/.,  and  that  he  would  also  make 
additional  payments  to  plaintiff  and 
the  others  on  other  days.  Aver- 
ment of  performance  by  plaintiff  and 
the  others,  and  that  1000/.  became 
due  for  such  additional  payments. 
Breach,  non-payment  of  the  1000/. 

The  third  count  was  in  indebitatus 
assumpsit  for  work  and  labour. 

Held^  upon  motion  to  strike  out 
one  or  more  of  these  counts,  that 
they  might  all  be  used  without  "  ap- 
parent violation''  of  Reg.  Gen.,  Hil. 
Term,  4  Wm.  4,  II.  r.  5.  Lucas  v. 
Beale,  47 

3.  The  declaration  stated  that  the 
defendant  promised  to  hire  two 
horses  from  the  plaintiff  '^  for  a  cer- 
tain space  of  time  then  agreed  upon 
between  them,  to  wit,  for  the  space 
of  one  year,"  and  to  pay  the  plaintiff 
'*  certain  hire  and  reward  in  that 
behalf,  to  wit,  50/.  a-year  for  each 
of  the  said  horses,  payable  quarterly, 
to  wit,"  &c.  Breach,  that  "  before 
the  expiration  of  the  said  space  of 
time  so  agreed  upon  as  aforesaid  in 
that  behalf,  to  wit,  on,"  &c.,  the 
defendant  refused  to  hire,  &c. 

Held^  after  verdict, 

1,  that  the  allegations  that  the 
contract  had  been  made  for  '*  a  cer- 
tain space  of  time,"  and  for  '*  certain 
hire  and  reward,"  were  sufficient 
averments  of  the  time  for  which  it 
had  been  entered  into,  and  the 
amount  to  be  paid,  to  render  it  un- 
necessary to  treat  the  averments 
under  the  videlicets  as  material;  and 
that,  consequently,  the  averments 
under  the  first  and  second  videlicets 
might  be  rejected. 

2,  that  the  declaration  was  there- 
fore supported  by  evidence  of  a  con- 


tract to  hire  the  horses  for  one  week, 
and  so  on  from  week  to  week,  at  the 
rate  of  50/.,  payable  weekly.   And, 

3.  that  the  words  '*  payable  quar- 
terly" were  protected  by  the  next 
preceding  videlicet.  Harris  v.  Pidt'- 
lipSf  164 

4.  The  declaration  stated  that  a 
certain  difference  had  arisen  between 
the  plaintiff  and  the  defendant  con- 
cerning twenty  shares  which  the 
plaintiff  had  purchased  for  the  de- 
fendant at  his  request,  and  for  which 
the  plaintiff  had  paid,  to  wit,  122/.; 
that  they  referred  the  said  difference 
to  the  award  of  A.  B.  and  C.  D., 
and  mutually  promised  to  fulfil  the 
award;  that  the  arbitrators  made 
their  award  concerning  the  said  dif- 
ference, and  did  thereby  award  that 
they  'decided  in  favour  of  the 
plaintiff,  and  that  50/.  which  had 
been  deposited  by  the  defendant 
with  the  plaintiff  was  in  part  pay- 
ment of  the  said  twenty  shares  ;** 
and  they  *'  by  their  said  award  re- 
quested the  defendant  to  pay  the 
balance  of  the  account  forthwith." 
Averment  of  request  to  pay  the 
balance  of  the  said  account,  to  wit, 
72/.;  and  nonpayment  by  the  de- 
fendant. 

Held,  on  special  demurrer, 

1,  that  the  request  "  by  their  said 
award  "  to  pay  was  equivalent  to  an 
order  to  pay.     And, 

2,  that  the  declaration  sufficiently 
shewed  authority  in  the  arbitrators 
to  order  the  payment  of  money. 

Whether  the  amount  to  be  paid 
was  sufficiently  stated,  on  special 
demurrer,  qtuBref 

A  count  for  interest  for  the  forbear- 
ance of  moneys  by  the  plaintiff  paid, 
laid  out  and  expended  "  for  the  de- 
fendant and  at  his  request,"  is  suffi- 
cient, although  it  does  not  state  that 
the  money  was  paid,  &c.  *^  for  the  use 
of  the  defendant."  Smith  v.  Hartley^ 

304 

5.  The  7  &  8  Vict.  c.  15,  s.  21, 
directs  that  all  parts  of  the  mill- 
gearing  of  a  fkctory  shall  be  securely 
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fenced,  and  that  the  protection  shall 
not  be  removed  while  such  parts  are 
in  motion  by  the  action  of  the  steam 
engine  for  any  manufactunng  pro- 
cess. The  declaration, — after  stat- 
ing that  the  defendants  were  pos- 
s^sed  of  a  factory  in  which  steam 
power  was  **  used  to  work  machinery 
employed  in  manufacturing  cotton, 
in  part  of  which  said  building  there 
was^  *'  a  shaft,  which  before  and  at 
the  time,*'  &c.,  was  *^  put  in  motion 
by  the  said  steam  power," — averred 
that  the  defendants  disregarded  their 
duty  and  the  statute,  *'  in  this,  that 
the  said  shaft  was  not  securely 
fenced,  contrary  to  the  form  of  the 
statute,"  **  whereby"  the  plaintiff  was 
injured  by  the  shaft,  &c. 

Held  bad  in  arrest  of  judgment, 
for  not  sufficiently  shewing  that  the 
shaft  was  in  motion  at  the  time  of 
the  injury,  for  any  manufacturing 
process. 

SenMe^  that  the  enactment  which 
requires  that  the  mill-gearing  shall 
be  fenced  whilst  in  motion,  applies 
not  only  as  regards  the  children  and 
young  persons  working  in  the  fac- 
tory, but  also  as  regards  other  per- 
sons who  may  be  in  the  factory. 
Coe  V.  PUUi  and  Another,  488 

DECLARATION    (AMEND- 
MENT OF). 

See  Limitations  (Statute  of), 

1,  3. 

DEFENDANTS  (JOINDER  OF). 
See  Limitations  (Statute  of),  1. 

DELAY. 
See  Special  Ju&v. 

DELIVERY  OF  BILL. 
5^  Attorney  (Bill  of  Costs),  1 . 

DEMAND. 
See  Attachbcsnt. 


DEMAND  (PARTICULARS  OF). 
See  Particulars  of  Demand. 

DEMAND  (PARTICULARS  OF, 
CREDITS  GIVEN  IN). 

See  Payment  (Plea  of),  3. 

DEMURRER. 

See  Costs,  2. 

Declaration,  4. 

Notice  of  Trial,  2. 

Pafer  Books. 

Plea,  1,  2,  3,  9,  10,  12. 

Poor  Rate. 

Replication. 

Usury. 

DEPOSITIONS  (APPLICATION 

FOR). 

See  Mandamus,  4. 

DEPUTY  OVERSEER. 
See  Overseer. 

DESCRIPTION    OF    DEBT   IN 
SCHEDULE. 

See  Insolvent  Debtor,  2. 

DILIGENCE. 
See  Sheriff. 

DIRECTION  OF  THE  JUDGES 
(TOUCHING  THE  ISSUING 
OF  SIIBPGENA  DUCES  TE- 
CUM). 

Order  for  subpoena  daces  tecum 
when   original   record    is   required, 

DISCHARGE     OUT    OF    CUS- 
TODY. 

1.  The  Court  refused  to  discharge 
out  of  custody  a  defendant  who  was 
detained  upon  final  process,  on  the 
ground  of  the  death  of  the  plaintif, 
where  the  latter  had  left  children, 
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and  his  attorneys,  who  claimed  to 
have  a  special  lien  upon  the  judg- 
ment, stated  their  intention  to  take 
out  administration.  Cox  v.  Pritch' 
ard,  298 

2.  Where  the  defendant  applied 
to  be  discharged  from  custody,  on 
the  ground  that  the  plaintiff,  at 
whose  suit  he  was  taken  in  execu- 
tion, was  dead,  and  that  there  existed 
no  legal  representative  of  the  plain- 
tiff, the  Court  referred  it  to  the 
Master,  at  the  defendant's  expense 
and  by  his  consent,  to  inquire  for 
the  next  of  kin  and  creditors  of  the 
plaintiff.    Ridsdale  v.  Lautour^   318 

3.  The  practice  of  discharging 
a  married  woman  out  of  custody, 
where  judgment  is  signed  against 
both  husband  and  wife,  is  not  con- 
fined to  cases  where  the  husband 
also  is  in  custody. 

Husband  and  wife  brought  trover 
in  the  right  of  the  wife  as  adminis- 
tratrix. A  verdict  having  passed 
for  the  defendants,  they  taxed  their 
costs,  and  issued  a  ca.  sa.,  under 
which  the  wife  alone  was  taken  in 
execution.  The  Court  upon  motion 
ordered  her  discharge  out  of  custody. 
Edwards  and  Wtfe  v.  Martin  and 
Others,  669 

DISCHARGE    UNDER    INSOL- 
VENT  DEBTORS'  ACTS. 

See  County  Court,  6. 
Insolvent  Debtor. 


DISCLAIMER. 
See  Quo  Warranto. 

DISCONTINUANCE  OF 
ACTION. 

See  Arbitration,  1 1 . 


DISCOVERY. 
See  Inspection  of  Documents. 


DISCRETION. 
See  Costs  (Order  for),  1,  4,  5,  6. 

DISMISSAL  OF  SERVANT. 

See  Affeal. 

Particulars  of  Demand,  2. 

DISTRESS. 

See  Poor  Rate. 
Pound  Breach. 

DISTRINGAS  TO  COMPEL 
APPEARANCE. 

1.  Where  the  defendant's  resi- 
dence was  unknown,  and  a  copy  of 
a  writ  of  summons  had  been  sent  in 
a  letter  to  him,  which  a  subsequent 
negotiation  between  the  parties  af- 
forded abundant  grounds  for  believ- 
ing had  reached  him,  the  Court 
granted  a  distringas  to  compel  an 
appearance;  although  no  calls  had 
been  made  at  his  last  known  place 
of  abode.   Garringe  v.  Terrewest,  12 

2.  The  Court  will  not  set  aside  a 
distringas,  upon  affidavits  contra- 
dicting that  upon  which  it  was  ob- 
tained, if  the  latter  be  sufficient  upon 
the  face  of  it. 

If  the  latter  be  insufficient,  the 
Court  will  only  set  the  distringas 
aside  upon  affidavits  negativing  the 
facts  in  which  the  original  affidavit 
is  insufficient,  semble,  Whitaker  v. 
Crocker^  76 

3.  Semble^  that  the  Court  will  not 
set  aside  a  distringas  upon  affidavits 
contradicting  that  on  which  it  was 
obtained,  if  the  latter  be  sufficient 
on  the  face  of  it.    Lewis  v.  Padwicky 

78 

4.  The  Court  refused  to  grant  a 
distringas  to  compel  an  appearance, 
upon  an  affidavit  which  did  not  shew 
that  the  writ  of  summons  had  been 
indorsed  in  accordance  with  the 
statute.     fVakeley  v.  Teesdale^     85 

DOCUMENTS  (INSPECTION 

OF). 

See  Insfsction  of  Documents. 
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EVIDENCE. 


DWELLING-HOUSE. 
See  Costs  (Obdeb  fob),  6. 

EJECTMENT. 

1.  The  notice  to  appear,  at  the 
foot  of  the  declaration  in  ejectment, 
need  not  be  signed.  Doe  d.  Quinlan 
V.  Roe,  273 

2.  The  lease  or  agreement  which 
the  landlord  must  produce  in  Court, 
under  the  1  Greo.  4,  c.  87,  s.  1,  on  a 
motion  calling  upon  the  tenant  to 
enter  into  the  undertakings  and  give 
the  bail  prescribed  by  that  section, 
should  be  annexed  to  the  affidavits 
in  support  of  the  motion.  Doe  d. 
Foucan  v.  Roe,  322 

8.  In  ejectment  by  some  only  of 
several  tenants  in  common,  the 
lessors  of  the  plaintiff  are  not  en- 
titled to  a  general  verdict  for  the 
whole  of  the  premises,  but  only  for 
such  proportion  of  them  as  they 
prove  themselves  entitled  to ;  per 
Parke,  B.,  and  Alderson,  B. ;  dis- 
sentiente,  Flatt,  B.  Doe  on  the  de- 
tniie  of  HeUyer  v.  King,  493 

4.  The  11  Geo.  4  h  1  Wm.  4, 
c.  70,  s.  36,  applies  only  where  the 
right  of  entry  accrues  during  or  im- 
mediately  after  an  issuable  term,  and 
not  where  an  assizes  has  intervened 
between  an  issuable  term  and  the 
right  of  entry.  Doe  d.  Sir  W.  M, 
Milner,  Bart  v.  Roe,  578 

ELECTION. 

See  Municipal  Corpobation  Acts, 
1. 
Quo  Warranto. 

ELECTION  BY  LOT. 
See  Arbitration,  1. 

ENLARGEMENT  OF  TIME. 

See  Arbitration,  7. 

Rule  of  Court  (Making  Ob- 

DSB  of  ReFEBENCE  A). 


ENTRY  OF  JUDGMENT. 
See  County  Coubt,  IL 

ERROR  (WRIT  OF). 

See  Abbitbation,  6. 

Attobney  (Bill  of  Costs),  I. 
Bill  of  Exceptions. 
Costs,  2. 
County  Coubt,  9. 
Infebiob  Coubt  ^Jubisdictios 

of),  1. 
outlawby. 


ESCAPE. 
See  SuEBiFF. 


ESTOPPEL. 

See  Replication,  2. 

Wabbant  of  Attobnet,  2. 


EVIDENCE. 

See  County  Coubts,  1 1. 

laMiTATiONs  (Statute  of). 
Notice  to  Produce. 
Subety. 

One  of  two  co-plaintifTs  in  an 
action  in  the  County  Court  uttered 
a  threat  that  he  would  enforce  against 
the  defendant  an  invalid  order  of  the 
County  Court.  The  defendant  wss 
subsequently  arrested  under  a  war- 
rant Issued  upon  the  order.  It  was 
the  practice  of  the  County  Court  to 
give  plaintiffs  a  plaint  note  when  they 
entered  their  plaint ;  and  before  any 
proceedings  of  the  Court  could  be 
enforced,  it  was  necessary  that  the 
plaintiffs  should  produce  the  plaint 
note  to  the  clerk  of  the  Court. 

Held,  in  an  action  for  false  im- 
prisonment against  the  plaintiff  who 
uttered  the  threat,  that  there  was 
evidence  to  go  to  the  jury  that  he 
was  the  person  who  sued  out  the 
warrant.    AbUy  v.  Dale,  433 


FEIGNED  ISSUE. 


GENERAL  ISSUE,  he.    711 


EXAMINATION  ABROAD. 

See  Commission  to  Examine  Wit- 
nesses. 

EXCESS  (ABANDONMENT  OF). 
See  County  Court,  13. 

EXCESS  OF  JURISDICTION. 
See  Abbitration,  II. 

EXECUTION. 

See  Arbitration,  6. 
County  Court,  12. 
Discharge  out  of  Custody. 
Plea,  6. 

Money  and  bank  notes  seized  by, 
and  still  in  the  hands  of  the  sheriff, 
under  a  ^.  fa.,  are  not  liable  to  sei- 
zure under  another  fi.  fa.  against  the 
execution  creditor.  CoUingridge  y. 
Paxton^  654 

EXECUTION  CREDITOR. 

See  Bankruptcy   Law  Consolida- 
tion Act,  2. 
Plea,  6. 

EXHIBITION     OF     ARTICLES 
OF  THE  PEACE. 

See  Articles  of  the  Peace. 

FACTORY   ACT. 
See  Declaration,  5. 

FALSE   IMPRISONMENT. 
See  Evidence. 

FALSE  RETURN. 

See  Notice  of  Action,  2. 
Plea,  6. 

FEIGNED  ISSUE. 
See  Commons  Inclosure   Act. 


FEMALE    PLAINTIFF. 

See   Discharge    out    of    Custody, 
3. 

FIERI  FACIAS. 
See  Execution. 

FILING  AFFIDAVIT  OF  EXE- 
CUTION OF  ARTICLES  OF 
CLERKSHIP. 

See  Attorney. 

FINALITY. 
See  Arbitration,  1 1 . 

FORM  OF  ACTION. 

See  Action  (Form  of). 

FRANCHISE. 

See  Municipal  Corporation  Acts, 
2. 

FRAUDS  (STATUTE  OF). 
See  Plea,  8. 

FRIENDLY     SOCIETIES     ACT 
(10  Geo.  4,  c.  56,  s.  9). 

The  officers  of  a  friendly  society 
are  not  bound,  under  the  10  Geo.  4, 
c.  56,  s.  9,  to  convene  a  public  meet- 
ing of  ^its  members  upon  a  requisi- 
tion to  that  effect  being  duly  made  to 
them  ;  but  have  a  discretion.  i?e- 
gina  v.  Bannatyne  and  Oiliert,   213 

GAMING. 
See  Plea,  12. 

GENERAL    ISSUE  (PLEA  BAD 
FOR  AMOUNTING  TO). 

See  Plea,  1,  3,  4. 

GENERAL      ISSUE    BY    STA- 
TUTE. 

See  County  Court,  1 1 . 
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INFERIOR  COURT,  &c. 


GENERAL  RULES  (CON- 
STRUCTION OF). 


-  HIL.    TERM,    2    Wm.   4, 
R.  59. 

See  Notice  op  Trial,  2. 


R.  74  AND  93. 


See  Costs,  4. 

HIL.  TERM,  4   Wm.  4,  I. 
R.  7- 

See  Paper  Rooks. 


II.   R.  5. 


See  Declaration,   2. 
•  TRIN.  TERM,  1  VICT. 


See  Payment  (Plea  op),  3. 

Payment   into    Court   (Plea 
of),  2,  3. 

GENERALITY. 
See  Plea,  12. 

GUARANTEE. 

See  Inspection  of  Documents,  1. 
Plea,  3. 

HABEAS  CORPUS. 

See  Insolvent  Debtor,  1. 

Master  and    Servants    Act, 
(1  Geo.  4,  c.  34,  s.  3). 

A  motion  for  a  habeas  corpus  to 
bring  up  a  prisoner  before  magis- 
trates to  answer  a  criminal  charge, 
should  be  made  to  a  Judge  at  Cham- 
bers, and  not  to  the  Court.  Isaacs 
Case,  255 

HEADING  OF  BILL. 
iSee  Attorney  (Bill  op  Cosfs),   1. 

HUSBAND  AND  WIFE. 
See  Discharge  out  of  Custody,  3. 

INDEMNIFICATION. 
See  Surety. 


INDORSEMENT  OF  BILL  OF 
EXCHANGE,  HOW  PROVED. 

See  Declaration,  1 . 

INDORSEMENT  ON  WRIT  OF 
SUMMONS. 

See  Distringas  to  Compel  Appear- 
ance, 4. 

INFANT. 

See  Appearance. 

Nonsuit  (Judomekt  as  in  Case 
op),  1 . 

INFERIOR  COURT  (JURISDIC- 
TION  OF). 

1.  The  8  &  9  Vict.  c.  127,  s.  1, 
empowers  certain  Courts  to  summon 
certain  debtors,  and  if  the  debtor 
appears,  to  order  him  to  pay  by  in- 
stalments or  otherwise.  It  also 
enacts,  that  if  he  shall  not  attend, 
or,  if  attending,  he  shall  appear  to 
have  been  guilty  of  fraud,  &c.,  or  if 
he  appears  to  have  the  means  of 
paying  by  instalments  or  otherwise, 
and  shall  not  pay  as  ordered,  the 
Court  may  commit  him  for  fortjr 
days. 

Heldy  per  Parke,  B.,  Alderson,  B., 
Patiesofif  J.,  Coleridge^  J.,  Wight- 
man,  J.,  and  Piatt^  B.,  (dissentieoti- 
bus  Erie,  J.,  and  Martin,  B.),  that 
the  commitment  of  a  debtor  for  non- 
payment of  an  instalment  in  pur- 
suance of  a  previous  order,  without 
his  being  first  summoned  to  shew 
cause  against  such  commitment,  was 
invalid.    Buchanan  v.  Kinning,  526 

In  trespass  for  false  imprisonment, 
defendant  pleaded  that  plaintiff  was 
summoned  by  W.  T.  before  an  in- 
ferior Court  under  the  8  &  9  Vict. 
c.  127,  and  that  he  was  ordered  to 
pay  by  instalments;  that  he  made 
default ;  that  the  Court,  upon  proof 
of  such  default,  '^  duly  and  accord- 
ing to  the  form  of  the  statute" 
ordered  him  to  be  committed,  and, 
at  the  request  of  the  defendant,  as 
attorney  for  W.  T.,  made  a  warrant, 


INFORMATION. 

which  defcodaot,  as  such  attorney, 
delivered  for  execution  to  the  officer, 
who  took  the  plaintiff. 

Replication:  that  the  Court  did 
not  order  that  the  plaintiff  should  be 
committed,  modo  et  form&. 

Held,  reversing  the  decision  of  the 
Common  Pleas,  that  the  fact  of  the 
order  having  been  made,  only,  and 
not  its  validity,  was  in  issue. 

Whether  the  plea  was  good,  qtusre, 
Ibid,  526 

The  clerk  of  the  creditor's  attorney 
who  attended  to  the  branch  of  the 
attorney's  business  connected  with 
the  execution  of  warrants,  directed 
the  officer  of  the  Court  to  execute 
the  warrant.  The  debtor,  upon  his 
apprehension,  was  taken  to  the  office 
of  the  attorney,  who  expressed  his 
approval  of  his  clerk*s  act,  and  after- 
wards refused  to  release  the  debtor 
from  prison,  unless  he  gave  security 
for  the  costs  due  to  the  attorney, 
although  the  creditor  had  become 
bankrupt,  and  his  assignees  were 
willing  to  discharge  the  debtor. 

Heldy  that  there  was  evidence  for 
the  jury  that  the  defendant  had 
ordered  the  apprehension  of  the 
debtor. 

Whether  the  plaintiff,  although 
entitled  to  be  discharged  upon  ha- 
beas corpus,  could  sue  the  defendant 
in  trespass,  qucere.     Ibid,  526 

2.  By  sect.  1  of  8  &  9  Vict, 
c.  cxlv.,  jurisdiction  is  given  to  the 
Manchester  Court  of  Record  to  try 
actions  of  debt  where  "  the  sum  or 
damages  sought  to  be  recovered  shall 
not  exceed  50/." 

Heldy  that  the  Court,  in  addition 
to  the  sum  of  50/.,  claimed  as  a 
debt,  had  the  power  to  award  to  the 
plaintiff  a  further  sum  for  the  pur- 
pose only  of  carrying  costs.  Joule 
and  Others  v.  Taylor,  615 

INFORMATION. 

See  Beek  House  (Information  for 
Penalties). 
Quo  Warranto. 
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INFORMATION  FOR  ARTICLES 
OF  THE  PEACE. 

See  Certiorari,  4. 

INITIALS  (SIGNING  BY). 

See  Municipal  Corporation  Acts, 
8. 

INJUNCTION  (STAY  OF  CAUSE 

BY). 

See  Notice  of  Trial,  1. 

INQUIRY. 

See   Discharge    out   of  Custody, 
2. 


INROLMENT   OF  ARTICLES 
OF  CLERKSHIP. 

See  Attorney. 

INSOLVENT  DEBTOR. 
• 
See  County  Court,  6. 
Replication,   8. 

1 .  Ao  order  of  the  Insolvent  Deb- 
tors* Court,  under  the  1  &  2  Vict, 
c.  110,  ordered  that  the  prisoner 
should  be  discharged  as  to  all  his 
debts,  with  four  exceptions,  at  the 
expiration  of  six  months  (under 
sect.  76) ;  and  as  to  the  four  last 
mentioned  debts,  contracted  bj 
breach  of  trust,  at  the  expiration  of 
sixteen  calendar  months  (under  sect. 
78). 

Whether  the  latter  part  of  the 
order  was  not  invalid,  on  the  ground 
that  after  making  the  earlier  part, 
the  commissioner  was  functus  officio, 
queeref 

Held,  however,  that  even  if  the 
latter  part  were  invalid,  as  the  pri- 
soner was  not  discharged  as  to  those 
debts  by  the  Insolvent  Debtors' 
Court,  the  detainers  lodged  in  res- 
pect of  them  remained  in  force,  and 
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INTERPLEADER. 


JUDGMENT  (SIGNING). 


the  prisoner  was  Dot  entitled  to  be 
discharged  bj  habeas  corpus.  Ex 
parte  VioleU,  279 

2.  A  discharge  by  the  Insolvent 
Debtors*  Court  under  the  \  h  2 
Vict.  c.  1 10,  is  not  a  bar  to  an  action 
by  the  holder  of  a  bill  accepted  by 
the  insolvent,  and  which  the  latter 
has  described  in  his  schedule  as  due 
to  the  drawer,  if  the  insolvent  knew 
that  the  plaintiff  had  once  been  the 
holder,  and  omitted  to  insert  his 
name. 

If  an  insolvent  does  not  know  the 
name  of  the  holder  of  a  negotiable 
security  upon  which  he  is  liable,  he 
should,  in  order  to  make  his  dis- 
charge under  the  1  &  2  Vict.  c.  110, 
a  bar  against  the  holder,  give  the 
best  description  of  him  that  he  can, 
or  at  least  describe  the  debt  as  due 
to  a  person  claiming  to  be  a  creditor, 
and  whose  name  is  unknown ;  semble, 
per  Maule^  J.     Lambert  v.   Smithy 

446 

INSPECTION  OF  DOCUMENTS. 

1.  In  an  action  upon  a  written 
guarantee,  the  Court  will  order  the 
plaintiff  to  produce  it  for  inspection 
by  the  defendant,  independently  of 
14  &  15  Vict.  c.  99,  s.  6.  Bluck  v. 
Gompertz,  597 

2.  The  14  &  15  Vict.  c.  99,  s.  6, 
gives  no  power  to  the  Court  to  call 
upon  a  party  to  discover  upon  oath 
what  documents  he  has  relating  to 
the  matters  in  issue,  but  only  to  pro- 
duce for  inspection  and  copy  such 
documents  as  are  material  and  rele- 
vant to  the  case  upon  which  the 
applicant  relies.  Rayner  and  Ano- 
iher  v.  Allhusen,  605 

INTEREST. 
See  Surety. 

INTERPLEADER. 

See  Costs,  3. 

County  Court,  18. 
Mandamus,  1. 


IRREGULARITY. 

See  Arbitration,  1. 

Commission  to  Examine  Wit- 
nesses. 
Notice  of  Trial,  2. 

ISSUABLE  PLEA. 
See  Plea,  5,  11. 

ISSUE  (FEIGNED). 
See  Commons  Inclobure  Act. 

ISSUE  (JOINED). 

See  Nonsuit  (Judgment  as  in  Casb 
of),  3. 

ISSUES    (SEVERAL,    FINDING 

ON). 

See  Arbitration,  5. 

ISSUES  OF  FACT. 
See  Costs,  2. 

JOINT  CREDITORS. 

See  Attachment,  2. 

Banker  and  Customer. 

JOINT  TENANTS. 
See  Attachment,  1. 

JUDGE  AT  CHAMBERS. 
See  Habeas  Corpus. 

JUDGE'S  ORDER. 

See  Commission   to  Examine  Wit- 
nesses. 

JUDGE  OF  COUNTY  COURT. 

See  Certiorari,  1,  5. 

County  Court,  2,  5,  6,  9,  11, 

12,  14. 
Notice  of  Action,  1. 

JUDGMENT  (SIGNING). 
See  Arbit&atiom,  6. 


JURY. 


LANDS  CLAUSES,  &c.    715 


JUDGMENT  UNSATISFIED. 
See  County  Court,  6. 

JUDGMENT  AGAINST  CASUAL 
EJIXTOR. 

See  Ejectment,  1,  2,  4. 

JUDGMENT  AS  IN  CASE  OF  A 
NONSUIT. 

See  Nonsuit  (Judgment  as  in  case 

of). 

JUDGMENT  OF  NONSUIT. 
See  Bill  of  Exceptions. 

JUDGMENT  NON  OBSTANTE 
VEREDICTO. 

See  Payment  (Plea  of),  1. 

JUDGMENT  DEBTOR. 

See  Inferior  Court  (Jurisdiction 

of),  1. 

JUDICIAL  NOTICE. 
See  Replication,  3. 

JURISDICTION. 

See  Arbitration,  11. 
Certiorari,  4,  7. 
County  Court,  4,  5,  6,  7,  8,  9, 

10,  13. 
Inferior  Court  (Jurisdiction 

of). 

JURY. 

On  the  trial  of  a  special  jury  cause 
at  nisi  prius,  it  being  discovered, 
after  the  plaintiff's  case  had  com- 
menced, that  there  were  thirteen 
jurymen  in  the  box,  the  Judge  dis- 
charged them,  and  directed  that 
twelve  of  them  should  be  recalled 
and  sworn,  which  was  done.  The 
defendant's  counsel  protested  against 
this  course,  and  withdrew  from  the 
cause,  which  was  then  taken  as  un- 
defended, and  a  verdict  found  for 
plaintiff. 

This  Court  refused  to  set  the  ver- 


dict aside,  and  award  a  venire  de 
novo,  inasmuch  as  the  Judge  who 
tried  the  cause  was  correct  in  treat- 
ing the  proceedings  with  thirteen 
jurymen  as  a  nullity,  and  in  dis- 
charging them  as  soon  as  the  error 
was  discovered.  Per  Parke,  B.— If 
the  juryman  last  called  could  have 
been  ascertained,  the  Judge  should 
have  directed  him  to  leave  the  box, 
and  have  continued  the  trial  with 
the  remaining  twelve.  Muirhead  v. 
Evans,  294 

JUSTICES. 

See  Bastardy  (Order  in). 

Beer  House  (Information  for 

Penalties. 
Certiorari,  4,  6,  7. 

KIDDERMINSTER  POOR  RATE 
ACT  (4  &  6  VICT.  c.  LXXIL) 

See  Municipal  Corporation  Acts, 

2. 

LANDLORD  AND  TENANT. 

See  County  Court,  7. 
Ejectment,  2,  4. 

LANDOWNER. 

See  Lands  Clauses  Consolidation 

Act,  1. 

LANDS  CLAUSES  CONSOLI- 
DATION ACT. 

1.  Where  a  railway  company  take 
lands  without  making  satisfaction  to 
the  owner,  and,  upon  notice  from 
the  latter,  under  the  68th  section  of 
the  8  &  9  Vict.  c.  18,  of  the  amount 
of  his  claim,  offer  less  than  the  sum 
which  18  afterwards  awarded  by  a 
jury,  they  are  bound  to  pay  all  the 
costs  of  the  inquiry.  Richardson  v. 
7^e  South  Eastern  Railway  Com^ 

pany,  409 

2.  The  declaration  required  by 
the  33rd  section  of  the  Lands  Clauses 
Consolidation  Act  to  be  made  by  an 
arbitrator  or  umpire  before  proceed- 
ing to  the  consideration  of  the  mat- 
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LIMITATIONS  (STATUTE  OF). 


ters  referred  to  him,  is  good,  if  made 
before  any  justice  of  the  peace,  and 
need  not  be  made  before  a  justice 
for  the  county,  &c.,  in  which  the 
lands  are  situated. 

The  interpretation  given  by  sect.  3 
to  the  word  *<  justices"  does  not 
apply  to  the  word  **  justice**  in  the 
3drd  section.  In  re  an  ArbUrcidan 
between  Jonah  Dames  and  The 
South  Staffordshire  Railway  Com- 
pany^  599 

LAPSE  OF  TIME. 
See  Attachment,  2. 

LEASE  (PRODUCTION  OF,  IN 
COURT). 

See  Ejectment,  2. 

LESS  SUM  (PAYMENT  OF. 
IN  SATISFACTION  OF  A 
GREATER). 

See  Payment,  Plea  of,  3. 

LIBERUM  TENEMENTUM. 
See  Pleas  (Several). 

LICENSED   BEER  HOUSE. 

See  Beer  House  (Information  for 
Penalties). 

LIEN. 

See  Costs,  4. 

Discharge  out  of  Custody,  1. 

LIMITATIONS  (STATUTE  OF). 

See  Replication,  I. 

I.  In  an  action  by  a  customer 
against  a  banking  firm  to  recover 
the  balance  of  his  account,  the  plain- 
tiff was  nonsuited,  on  the  ground 
that  two  of  the  defendants  were  not 
members  of  the  firm  at  the  time 
when  the  cause  of  action  accrued. 
As  the  Statute  of  Limitations  would 
have  been  a  bar  to  a  fresh  action, 
the    Court,   upon    affidavits    which 


shewed  that  the  defendants  had 
never,  during  some  negotiations, 
which  extended  over  several  years, 
respecting  the  subject-matter  of  the 
action,  raised  any  question  as  to 
their  being  the  proper  parties  to  be 
sued,  and  had  averred  in  a  bill  filed 
by  them  against  plaintiff,  afler  plead- 
ing and  before  trial,  that  the  liabili- 
ties of  the  preceding  firm  had  been 
transferred  to  defendants,-»-8et  aside 
the  nonsuit,  and  gave  the  plaintiff 
leave  to  amend  the  declaration  by 
striking  out  the  two  defendants  who 
had  been  erroneously  sued ;  although 
it  appeared  upon  the  bill  who  the 
members  of  the  firm  were  when  the 
cause  of  action  accrued.  Crttufwrd 
V.  Cochs  and  Others^  192 

2.  Where  a  writ  of  summons  is 
continued  by  alias  and  pluries,  it  u 
necessary,  in  order  to  prevent  the 
operation  of  the  Statute  of  Limita- 
tions, to  prove  at  the  trial  that  the 
memorandum  required  by  the  2  Wm. 
4,  c.  39,  s.  10,  was  indorsed  upon 
the  last  writ  before  service. 

Neither  the  roll  nor  the  writ  itself 
are  evidence  that  such  indorsement 
was  made  in  due  time. 

Whether  the  nisi  prius  record  is 
primft  facie  evidence,  for  the  purpose 
of  ousting  the  Statute  of  Limitations, 
that  the  action  was  duly  commenced 
by  the  writ  stated  on  the  record, 
qucere. 

Heldf  however,  that  it  is  not  con- 
clusive evidence  of  that  fact. 

At  what  time  the  memorandum 
ought  to  be  indorsed  on  the  inter- 
mediate writs,  quaere. 

By  whom  it  ought  to  be  made  ou 
in  non-bailable  process,  quaere. 

Whether  the  memorandum  should 
contain  the  date  of  the  return  of  the 
first  writ,  as  well  as  the  date  of  that 
writ,  qtuere,  Anne  Pritchardy  Exe^ 
cutrix  of  Daniel  Pritchard^  deceased, 
V.  Bagshaw  and  Others^  323 

3.  A  debt  having  been  contracted 
with  the  firm  of  A.,  B.  and  C,  an 
action  was  brought  by  B«  and  C. 
afier  the  death  of  A.  to  recover  it. 


MANDAMUS. 
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The  plaintiffs*  attoraey  having  dis- 
covered,  after  notice  of  trial,  that 
eight  other  persons  were  partners  in 
the  firm  when  the  debt  was  con- 
tracted, the  Court  allowed  the  plains 
tiffs  to  amend  the  writ  of  summons 
and  subsequent  proceedings,  by  ad- 
ding the  names  of  the  eight  other 
persons  as  plaintiffs,  in  order  to 
avoid  the  effect  of  the  Statute  of 
Limitations.  Came  and  Vivian  v. 
MaUns  and  Others,  498 

LORDS    COMMISSIONERS    OF 
THE    ADMIRALTY. 

See  Writ  of  Summons. 

LOT  (ELECTION  BY). 
See  Arbitration,  1. 

MALICIOUS  PROSECUTION. 
See  County  Court,  8. 

MANDAMUS. 

See  Action  (Form  op). 
County  Court,  12. 
•    Friendly   Societies*  Act  (10 
Geo.  4,  c.  56,  s.  9). 
Municipal  Corporation  Acts, 
3. 

1.  Where  the  judge  of  a  County 
Court,  upon  an  interpleader  sum- 
mons, erroneously  decides  against  a 
claimant,  on  the  ground  that  the 
notice  of  claim  is  insufficient,  this 
Court  will  issue  a  mandamus  to  him 
to  adjudicate  upon  the  claim. 

A  particular  of  the  grounds  of 
claim,  which  states  that  the  goods 
were  assigned  to  the  claimant  by  an 
indenture,  &c.,  of  which  it  gives  the 
date  and  the  parties,  sufficiently  sets 
forth  the  grounds  of  the  claim  with- 
in reg.  39  of  the  County  Court  rules. 
Regina  v.  E.  L.  Richards,  Esq,,  263 

2.  The  rule  that  a  party  who  un- 
successfully opposes  a  rule  for  a 
mandamus  to  set  right  the  decision 
of  an  inferior  Court,  must  pay  the 

VOL.  II. 


costs  occasioned  by  the  mandamus, 
applies  to  a  party  shewing  cause  in 
the  first  instance.  Regina  v.  The 
Recorder  of  Derby,  292 

3.  The  particulars  of  claim  upon 
an  interpleader  summons  in  the 
County  Court  recited  a  deed  assign- 
ing all  the  goods  "  then  or"  •'  there- 
after'* "being"  upon  the  debtor's 
premises ;  and  claimed  all  and  sin- 
gular the  said  goods,"  &c.  "men- 
tioned and  intended  to  be  assigned 
by  the  deed,"  "and  which  said 
goods,"  &c.,  "  or  some  part  thereof, 
have  been  seized,"  &c. 

The  judge  of  the  County  Court 
having  refused  to  adjudicate  upon 
the  claim,  on  the  ground  that  the 
particulars  should  have  contained  a 
schedule  or  inventory  of  the  goods  : 
Held,  that  a  mandamus  would  He  to 
compel  him  to  adjudicate  upon  the 
claim.  Regina  v.  H.  Stapylton,  Esq., 

603 

4.  On  the  trial  of  an  appeal  against 
an  order  of  maintenance  of  a  lunatic 
pauper,  the  appellants,  to  prove  an 
application  for  copies  of  the  deposi- 
tions, so  as  to  bring  themselves  with- 
in the  11  &  12  Vict.  c.  31,  s.  9, 
shewed  that  their  overseer  wrote  a 
letter  to  the  clerk  of  the  justices  who 
made  the  order,  and  that  three  days 
afterwards  he  received  by  post  copies 
of  the  depositions  which  he  produced. 
The  letter  was  not  produced,  and 
secondary  evidence  of  its  contents 
was  rejected.  The  sessions  having 
dismissed  the  appeal  on  the  ground 
that  there  was  not  sufficient  evidence 
of  an  application  for  the  depositions ; 
this  Court  refused  to  grant  a  manda- 
mus to  them  to  hear  the  appeal. 
Regina  v.  The  Justices  of  the  West 
Riding  of  Yorkshire,  651 

MANOR    (BOUNDARY     OF). 
See  Commons  Inclosure  Act. 

MASTER  AND  SERVANT. 

See  Appeal. 

Particulars  of  Demand,  2. 


B  BB 


L.  M.  &  F. 
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MUNICIPAL,  &c. 


MASTER    AND     SERVANTS 
ACT  (4  GEO.  4,  c.  34,  s.  8). 

A  warraot  under  the  4  (xco.  4, 
c.  34,  8.  3,  stated  that  A.  had  con- 
tracted with  B.  to  serve  him  for  a 
certain  time,  to  wit,  for  a  year,  to 
commeDoe  from  the  11th  of  Novem- 
ber next;  that  the  term  of  his  con- 
tract being  unexpired.  A.,  on  the 
2nd  of  June,  misconducted  himself 
in  his  seryice,  by  neglecting  and 
absenting  himself  from  his  master's 
service,  without  leave  and  without 
notice,  &c.,  contrary  to  the  pro- 
visions, he. 

Heldy  bad;  because  it  did  not 
shew  that  the  contract  was  in  wri- 
ting, or  that  A.  had  entered  upon 
the  service — the  expression  "  absent- 
ing himself  from  his  Master's  ser- 
vice" not  necessarily  implying  that 
he  had  entered  upon  it.  Joseph 
AMkew's  Case,  429 

MEASURE  OF  DAMAGES. 
See  Sheriff. 

MEETING  (MANDAMUS  TO 
CONVENE). 

See  Friendly  Societies  Act 
(10  Geo.  4.  c.  56,  s.  9). 

MEMORANDUM. 
See  Limitations  (Statute  or),  2. 

MINUTE  BOOK. 
See  CouMTT  Court,  1 1 . 

MISCONDUCT. 
See  Arbitration,  1,  2,  3. 

MAYOR. 
See  Municipal  Corporation  Acts. 

MONEY. 

See  Execution. 

MONEY  HAD  AND  RECEIVED. 

See  Winding-up  Acts. 


MUNICIPAL     CORPORATION 

ACTS. 

See  Costs,  1. 

1 .  Where  the  mayor  and  majority 
of  a  town  council,  under  a  mistake  of 
law,  did  not  intend  to  hold  an  elec- 
tion of  aldermen,  the  act  of  the 
minority  in  voting  for  the  election  of 
aldermen,  does  not  constitute  an 
election.  Reg,  v.  The  Mayor  and 
Council  of  the  Borough  of  Bradford^ 
in  the  County  of  York,  36 

2.  A  notice  of  claim  to  be  admit- 
ted  on  the  burgess  roll  under  5  &  6 
Wm.  4,  c.  76,  8.  17,  omitting  to  state 
the  name  of  the  parish,  in  which  the 
house  is  situate  in  respect  of  which 
the  claim  is  made,  is  bad. 

A  local  act  authorized  a  composi- 
tion of  the  poor  rate,  where  "the 
annual  rent  or  value"  was  under  7/., 
at  a  certain  proportion.  Held,  that 
the  word  "  rent"  applied  where  the 
premises  were  let,  and  "value"  where 
they  were  vacant. 

By  a  local  act,  the  owner  of  pro- 
perty was  to  be  rated  to  the  relief  of 
the  poor  instead  of  the  occupier, 
without  prejudice  to  the  right  of  the 
latter  to  have  his  name  inserted  on 
the  burgess  roll,  as  if  he  stood  rated 
for  the  property.  By  another  sec- 
tion, the  overseers  were  empowered 
to  compound  with  the  owner  for  pay- 
ment of  the  poor  rate  upon  a  fixed 
scale.  The  borough  rate,  it  appeared, 
was  paid  out  of  the  poor  rate.    Held^ 

1,  that  a  mistake  in  the  rate  of 
composition  did  not  affect  the  occa- 
pier*s  franchise.     And, 

2,  that  although  there  was  do 
authority  to  compound  for  a  borough 
rate,  the  composition  might  ioclude 
whatever  was  raised  under  the  name 
of  a  poor  rate ;  and  that  payment  of 
that  composition  was  payment  of  the 
borough  rate.  Regina  v.  Mayor 
and  Assessors  of  the  Borough  of 
Kidderminster,  201 

3,  A  notice  of  claim  under  5  &  6 
Wm.  4,  c.  76,  8.  17,  was  signed  "A. 
W.  Dobing."    The  claimant  did  not 
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appear  before  the  mayor  at  the  re- 
vision of  the  list,  but  the  assistant 
overseer  stated  that  the  claimant 
had  only  been  accidentally  omitted 
from  the  list;  that  his  name  was 
**  Anthony  Wilson  Dobing,"  that 
there  was  no  other  person  of  the 
same  name  in  the  borough,  and  that 
he  was  described  in  the  poor  rate 
book  sometimes  as  ^'Anthony  Do- 
bing,"  and  sometimes  as  ^*  Anthony 
W.  Dobing."  ffeldy  that  there  was 
sufficient  evidence  to  warrant  the 
mayor  in  inserting  the  name  of  the 
claimant  upon  the  burgess  roll ;  and 
he  having  refused  to  do  so,  this  Court, 
under  the  7  Wm.  4  &  1  Vict.  c.  78, 
8.  24,  granted  a  mandamus,  com- 
manding him  to  insert  the  name,  and 
omitting  the  clause,  *^  or  shew  cause 
to  the  contrary."  Regina  v.  The 
Mayor  of  the  Borough  of  Hartlepool^ 

m^ 

MUTUALITY  (WANT  OF). 
iS'ee  Arbitration,  11. 

NAME  (OMISSION  TO  INSERT). 

See  Insolvent  Debtor,  2. 

Municipal  Corporation  Acts, 
2,3. 

NEGLECT. 

See  Sheriff. 

NEW  RULES  (CONSTRUCTION 

OF). 


HIL.    TERM,    2   Wm.   4, 
R.  69. 


Set  Notice  of  Trial,  2. 


B.  74  &  93. 


See  Costs,  4. 
HIL.    TERM,    4   Wm.  4, 

PT.  L,  B.  7. 

See  Paper  Books. 


-  HIL.    TERM,   4   Wm.   4, 

PT.    II.,  B.  5, 

See  Declaration,  2. 

.  TRIN.  TERM,  1  VICT. 


See  Payment  (Plea  of),  3. 

Payment    into    Court   (Plea 
of),  2,  3. 

NEW  TRIAL. 
See  Costs,  3. 

NEXT  OF  KIN. 

See  Discharge  out  of  Custody, 

1,2. 

NISI  PRIUS  RECORD. 
See  Limitations  (Statute  of),  2. 

NOMINATION  OF  ATTESTING 
ATTORNEY. 

See  Warrant  of  Attorney. 

NON  ASSUMPSIT  (WHAT 
AMOUNTS  TO). 

See  Plea,  1,  3,  4. 

NON  ISSUABLE   PLEA. 
See  Plea,  5,  !!• 

NON  OBSTANTE  VEREDICTO 
(JUDGMENT). 

See  Payment  (Plea  of),  1,  3. 

NONSUIT. 

See  Bill  of  Exceptions. 
County  Court,  14. 

NONSUIT  (JUDGMENT  AS  IN 
CASE  OF). 

I .  Defendant  induced  plaintiff  to 
discount  a  bill  for  him  by  an  assu- 
rance that  he  was  of  age,  and  upon 
being  sued  upon  it,  pleaded  infancy. 
Plaintiff,  on  the  faith  of  defendant's 
assurance,  trayersed  the  plea,  and 

B  B  B  2 
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NOTICE  OF  TRIAL. 


gave  notice  of  trial,  but  subsequently 
countermanded  it,  having  learnt  that 
defendant  was  likely  to  substantiate 
his  plea. 

Heldy  that  defendant  was  not  en- 
titled to  judgment  as  in  case  of  non- 
suit, but  that  it  was  a  proper  case 
for  a  stet  processus.  Newton  v.  Far- 
raO,  139 

2.  A  plaintiff  who  undertakes  to 
try  at  the  sittings  in  Term,  und^r- 
taJLes,  in  effect,  to  try  by  a  common 
jury. 

Where,  therefore,  a  plaintiff,  after 
undertaking  to  try  at  the  first  sittings 
in  Term,  gave  notice  of  trial,  and 
entered  and  passed  the  record  in 
due  course,  but  obtained,  two  days 
before  the  first  day  of  those  sittings, 
a  rule  for  a  special  jury,  the  Court 
held  that  he  had  not  complied  with 
his  undertaking.  Levy  v.  Moylan 
and  Others^  172 

8.  The  plaintiff  delivered  a  repli- 
cation concluding  to  the  country, 
with  an  "  Ac."  at  the  end.  Held, 
that  the  defendant  was  not  entitled 
to  judgment  as  in  case  of  a  nonsuit, 
as  issue  had  not  been  joined,  and 
the  **  &c."  could  not  for  this  purpose 
be  treated  as  equivalent  to  a  simi- 
liter.    Knaggs  v.  Knaggs^  466 

NOT  GUILTY  (WHAT  IN  ISSUE 
UNDER). 

See  Plea,  7. 

NOT  POSSESSED. 
See  Costs  (Order  for),  5. 

NOTICE  (AFFIDAVIT  OF). 
See  Certiorari,  6. 

NOTICE  OF  ACTION. 

].  In  an  action  against  the  judge 
of  a  County  Court  for  making  an 
order  after  having  been  served  with 
a  writ  of  prohibition,  the  Judge  at 
the  trial  told  the  jury,  that  if  defend- 
ant  acted  in  the  bonfi  fide  belief  that 


h's  duty  made  it  incumbent  on  him 
to  do  so  notwithstanding  the  prohi- 
bition, the  act  must  be  considered 
as  "  done  in  pursuance  of"  the  County 
Courts  Act.  He  also  told  them  that 
the  defendant  "  reasonably**  believed 
it  was  his  duty  to  proceed,  if  he  be- 
lieved according  to  his  reason,  as 
contradistinguished  from  caprice. 

Held^  no  misdirection. 

The  question  for  the  jury  in  soch 
a  case  is,  did  the  defendant  try  fhe 
cause  properly,  believing  that  his 
duty  as  judge  called  ou  him  to  do 
so  ?     Booth  V.  Clive,  .     283 

2.  By  sect.  I  of  8  &  9  Vict, 
c.  cxlv.,  jurisdiction  is  given  to  the 
Manchester  Court  of  Record  to  try 
actions  of  debt,  where  "  the  sum  or 
damages  sought  to  be  recovered  shall 
not  exceed  50/." 

By  sect.  ^2,  in  actions  commenced 
for  '^  anything  done  in  pursuance  of 
that  act,  one  month's  notice  must  be 
given  to  the  defendant. 

In  an  action  against  the  seijeaot- 
at-mace  of  the  Court  for  neglectiog 
to  levy,  and  also  for  making  a  false 
retoni : 

Heldy  that  notice  of  action  was 
necessary. 

If  the  action  had  been  for  neglect- 
ing  to  levy  only,  whether  the  notice 
of  action  would  have  been  necessary, 
quaere.  Joule  and  Others  v.  Taylor^ 

615 

NOTICE  OF  CLAIM  TO  BE  AD- 
MITTED ON  BURGESS  ROLL. 

See  Municipal  Corporation  Acts, 

2,  8. 

NOTICE  OF  TRIAL. 

1.  Where  the  trial  of  a  town  cause 
is  stayed  by  an  injunction  obtained 
after  the  cause  has  been  entered  and 
notice  of  trial  given,  the  plaintiff 
may  proceed  to  trial  after  the  disso- 
lution of  the  injunction,  without  giv- 
ing a  ft-esh  notice  of  trial,  although 
several  sittings  have  intervened  be- 
tween the  granting  and  the  dissolu- 
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tioD  of  the  injunction.  The  Stockton 
and  Darlington  Railway  Company 
▼.  Fox,  141 

2.  The  plaintiff  having,  on  the 
2nd  of  August,  delivered  the  issue, 
with  a  notice  of  trial  for  the  assizes 
on  the  7th,  the  commission  day,  the 
defendants,  on  the  6th  returned  the 
issue,  with  the  similiters  struck  out, 
and  delivered  a  demurrer  to  one  sur- 
rejoinder, and  a  similiter  to  the  other, 
in  the  same  terms  as  the  one  struck 
out.  The  plaintiff  having  entered  a 
remittitur  as  to  so  much  of  the  plead- 
ings as  the  demurrer  related  to,  pro- 
ceeded afterwards  to  try  the  cause 
in  the  absence  of  the  defendant,  aud 
obtaiued  a  verdict.  Held,  that  the 
notice  of  trial  was  void,  and  the  trial 
therefore  irregular.  Pdole  v.  Pain 
and  Another,  609 

NOTICE  TO  APPEAR. 

See  Ejectment,  1. 

NOTICE  TO  PRODUCE. 

A  notice  to  produce  "  upon  the 
trial  of  the  cause"  applies  not  merely 
to  the  trial  which  it  immediately 
precedes,  but  to  every  subsequent 
trial  which  may  take  place. 

Upon  the  second  trial  of  a  cause, 
therefore,  secondary  evidence  of  a 
document,  the  only  notice  to  produce 
which  was  served  before  the  first 
trial,  was  held  properly  admitted. 
Hope  ▼.  Beadon,  693 

NULLA  BONA   (RETURN  OF). 
See  Plea,  6. 

NULLITY. 

See  Arbitration,  1. 

Commission  to  Examine  Wit- 
nesses. 
Notice  of  Trial,  2. 

OCCUPATION  UNDER  AGREE- 
MENT TO  PURCHASE. 

See  County  Court,  7. 


OFFICE  (FULL). 

See  Municipal  Corporation  Acts,  1. 
Quo  Warranto. 

OFFICIAL  MANAGER. 

See  WiNDiNO-up  Acts. 

OMNIS  RATIHABITIO  RETRO- 
TRAHITUR. 

See  Arbitration,  7. 

ORDER  OF  JUDGES. 
See  Direction  of  the  Judges. 

ORDER  OF  A  JUDGE  FOR  COM- 
MISSION TO  EXAMINE  WIT- 
NESS. 

See  Commission  to  Examine  Wit- 
nesses. 


TO   INSPECT  DOCU- 
MENTS. 


See  Inspection  of  Documents. 


FOR  COSTS. 


See  Costs  (Order  for). 


OF  INSOLVENT  DEB« 

TORS'  COURT. 

See  Insolvent  Debtor. 


OF  JUDGE  OF  COUNTY 

COURT. 

See  County  Court,  11. 


OF  JUSTICE. 


See  Bastardy  (Obder  in). 
Certiorari,  6. 


TO  PAY  MONEY  UN- 
DER 1  &  2  VICT.c.  110,  s.  18. 

See  Arbitration,  6. 

ORIGINAL  RECORD  (WHEN 
REQUIRED). 

See  Direction  by  the  Judges. 


722      PARTICULARS,  8(c. 

OUTLAWRY. 

1.  Where  after  judgmeDt  in  out- 
lawry the  defendant  brings  error  on 
the  ground  that  he  was  abroad  when 
the  writ  of  exlgi  issued,  and  moves 
for  its  reversal,  the  defendant  in  error 
not  having  pleaded  to  the  writ  of 
error,  the  Court  will  grant  a  rule  niu 
only,  in  the  first  instance. 

If,  however,  the  defendant  in  error 
does  not,  on  shewing  cause,  contra- 
dict the  bets  alleged  by  the  plaintiff, 
the  Court  will  reverse  the  outlawry, 
without  requiring  the  plaintiff  to  enter 
an  appearance.  Howard  y,  Kershaw, 
360 

2.  The  writ  of  error  to  reverse  a 
jadgnieDt  of  waiver,  and  the  assign- 
ment of  errors  described  the  judg- 
ment below  as  a  judgment  of  out- 
lawry. 

Held,  that  the  defendant  below 
was  entitled  to  judgment.  Burnett 
V.  I^iUipt,  444 

OVERSEER. 

The  overseer  of  the  poor  of  a 
township  may  execute  by  deputy  a 
warrant  of  justices  directed  to  him  to 
levy  a  rate.  Waltk  v.  Soulhworlh 
and  Another,  91 

PAPER  BOOKS. 

The  objection  that  paper  books 
have  not  been  delivered  in  time  nor 

faid  for,  may  be  taken  in  the  Common 
'leas  without  aoy  notice  of  an  inten- 
tion to  take  it.     DoTseU  v.  Aspdin, 


PARTICULARS    OF    CLAIM   IN 
COUNTY  COURT. 


See  Mahdauds,  1,3. 

PARTICULARS  OF  DEMAND. 
1.  After  service  of  the  writ  of 
summons  in  an  action  of  debt,  and 
before  declaration,  defendant  paid 
the  debt.  The  declaration  was  then 
served,  accompanied  with  particulars. 


PAYMENT  (PLEA  OF). 

ttating  that  the  action  was  brought  to 
recover  1*.  damages  and  costs,  the 
debt  having  been  paid  since  action 
brought.  The  only  plea  was  nonquam 
indebitatus,  upon  whicb  the  jury 
found  for  the  plaintiff. 

HHd,  1,  that  the  plalnUff  was  en- 
titled to  damages  for  the  detention  of 
the  debt; 

And  2,  that  the  plaintiff  was,  not- 
withstanding the  particalora,  entitled 
to  a  verdict  and  judgment  fiv  the 
amount  of  the  debt  as  well  as  of  the 
damages  and  costs.  Noeotti  y.  Fofft, 
6 

2.  The  declaration  contuned  s 
special  count,  alt^ng  that  the  plda- 
tiff  had  been  retained  as  defendant's 
servant  for  a  year  at  a  salary  of  200/. 
a  year,  and  that  defendants  wrong- 
folly  discharged  him  before  the  ei- 
piration  of  that  time:  it  also  contained 
a  count  for  work  and  labomr.  The 
particulars  of  demand  stated  that  the 
action  was  brought  to  recover  2001^, 
one  year's  salary,  from,  &c.,  to,  &c., 
or  damages  for  his  dismissal.  At  the 
trial  plaintiff  gave  no  evidence  of  any 
contract  with  the  defendants,  but 
proved  that  he  did  work  for  them. 

Held, — in  the  absence  of  any  affi- 
davit that  the  defendants  had  been 
misled, — that  the  plaintiff  was  not 
precluded  by  the  particulars  from 
recoveriog  for  such  work.  Harrit^. 
Montgomery  and  Others,  42o 

PARTICULARS    OF    DEMAND 
(CREDITS  GIVEN  IN). 

See  Pavmsmt  (Plba  of),  8. 

PARTIES  TO  ACTION. 

See  Limitations  (Statute  of),  1,  3. 

PAYMENT  (PLEA  OF). 

See  Skt-off. 

1.  Payment  post  diem,  of  part  of  a 
debt,  without  acquittance  by  deed,  is 
a  good  plea  under  the  4  Ann.  c  16, 
s,  12,  in  an  action  upon  a  covenant 


PAYMENT  INTO  COURT,  &c. 


PLAINT  NOTE. 
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io  a  mortgage  deed  by  which  the 
debt  is  secured.     Husband  v.  Davis, 

50 

2.  A.,  to  secure  a  debt  due  from 
him  to  T.,  delivered  to  him"  a  joint 
and  several  promissory  note  for  100/., 
made  by  A.  and  B.  Afterwards  C, 
who  was  indebted  to  A.  in  100/., 
delivered  to  T.,  by  A.'s  direction,  a 
bill  accepted  by  C.  for  that  amount, 
which  bill  was  taken  in  exoneration 
of  B.'s  liability.  D.,  a  debtor  to  C. 
to  the  same  amount,  subsequently, 
by  C.'s  direction,  paid  100/.  to  T.  in 
payment  of  the  bill. 

ffeldj  that  upon  payment  of  the 
bill  by  D.,  the  debt  due  by  B.  to  T. 
ceased,  and  that  the  defence  need  not 
be  specially  pleaded,  but  might  be 
proved  under  a  plea  of  payment. 
Thome  and  Others  v.  Smith,         43 

3.  To  an  action  of  debt  for  44/.  Ss,, 
the  defendant  pleaded  payment  of 
16/.  in  satisfaction,  &c.  Held,  upon 
motion  for  judgment  non  obstante 
veredicto,  that  the  plea  was  good  ; 
inasmuch  as,  since  Reg.  Gen.  Trin. 
Term,  1  Vict.,  credits  given  in  the 
particulars  of  demand  need  not  be 
pleaded,  a  less  sum  than  the  debt  in 
the  declaration  might,  with  credits 
so  given,  be  equal  to  such  debt. 
Turner  v.  Collins,  99 

PAYMENT    INTO    COURT 
(PLEA  OF). 

1.  The  payment  of  money  into 
Court  in  an  action  of  tort  does  not 
admit  the  cause  of  action  alleged  in 
the  declaration,  but  only  that  there  is 
some  cause  of  action,  with  damage 
to  the  amount  of  the  sum  paid  into 
Court.  Stori/  v.  Finnis  and  Another, 

198 

2.  To  an  action  of  debt  for  work 
and  labour,  he,  the  defendant 
pleaded,  1,  as  to  all  but  10/.  parcel, 
&c.,  never  indebted  ;  2,  as  to  an- 
other sum  of  10/.,  payment ;  and  3, 
as  to  the  10/.  excepted  in  the  first 
plea,  payment  into  Court  of  10/.  I*., 
(in    the   form   prescribed    by  Reg. 


Gen.,  Trin.  Term,  1  Vict.)  The 
plaintifFjoined  issue  on  the  first  plea, 
traversed  the  second,  and,  as  to  the 
third,  accepted  the  sum  paid  in, 
and  prayed  judgment  for  his  costs  in 
that  respect.  A  verdict  having  been 
found  for  the  plaintiff  on  the  plea  of 
never  indebted,  for  10/.  beyond  the 
sum  paid  into  Court,  and  for  the 
defendant  on  the  plea  of  payment : 

Held,  that  the  plaintiff  was  en- 
titled to  all  the  costs  relating  to  the 
causes  of  action  in  respect  of  which 
the  10/.  were  paid  into  Court,  and 
that  the  defendant  was  not  entitled 
to  any  of  the  costs  relating  to  those 
causes  of  action  prior  to  the  pay- 
ment into  Court.  Rutmbelow  v. 
WhaUey,  245 

3.  Trover  for  conversion  of  cattle. 
Plea,  that  the  conversion  was  the 
sale  of  the  cattle  by  the  defendant 
after  they  had  been  seized  by  him  as 
surveyor  of  the  highways,  concluding 
with  payment  into  Court  of  10/.,  and 
an  averment  of  no  damages  ultra. 

Held  bad  ;  such  a  plea  not  being 
authorized  by  the  new  rules,  and 
being  a  novelty  in  pleading  which 
embarrassed  the  plaintiff  as  to  his 
reply.     Key  v.  Thimbleby,  478 


PEACE  (ARTICLES  OF  THE). 

See  Articles  of  the  Peace. 
Certiorari,  4. 


PEREMPTORY  UNDER- 
TAKING. 

See  Nonsuit  (Judgment  as  in 
Case  of). 

PERSONAL  SERVICE  OF 
CERTIORARL 

See  Certiorari,  5. 


PLAINT  NOTE. 


See   Evidence. 
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PLAINTIFF  (DEATH  OF). 
See  Discharge  out  of  Custody,  1,2. 

PLEA. 

See  Arbitration,  12. 

Costs  (Ordkr  for),  5. 
Inferior  Court  (Jurisdiction 

of),  1. 
Payment  (Plea  of). 
Payment    into    Court   (Plea 

of). 
Pleas  (Several). 
Poor  Rate. 
Set-off. 
Usury. 
Winding-up  Acts. 

1.  To  assumpsit  for  1000/.  for 
goods  sold  and  delivered,  and  for 
goods  bargained  and  sold,  defendant 

E leaded  as  to  191/.  parcel,  &c.,  that 
e  became  indebted  and  made  the 
promise,  &c.,  in  respect  of  certain 

goods,  to  wit,  thirty- one  pockets  of 
ops,  bargained  and  sold  by  plaintiff 
to  defendant ;  that  at  the  time  of  the 
sale  plaintiff  produced  a  sample,  and 
promised  that  all  the  hops  were 
equal  to  such  sample  ;  that  defend- 
ant bought  on  faith  of  that  promise, 
but  that  the  hops  delivered  were  not 
equal  to  sample,  wherefore  defend- 
ant refused  to  accept  them,  and 
broke  his  promise,  as  he  lawfully 
might,  &c. 

Heldy  upon  special  demurrer,  that 
the  plea  was  bad,  as  amounting  to  the 
general  issue. 

Whether  the  plea  was  not  also  bad 
for  attempting  to  tie  down  the  plain- 
tiff to  prove  that  as  to  191/.,  the  debt 
mentioned  in  the  declaration,  was  for 
goods  bargained  and  sold,  and  not 
for  goods  sold  and  delivered,  qtutre  ? 

Semble,  that  where,  upon  the  sale 
of  an  individual  chattel,  the  vendor 
warrants  it  of  a  particular  descrip- 
tion, the  vendee  cannot,  in  the  ab- 
sence of  an  express  condition  autho- 
rizing him  to  do  so,  refuse  to  receive 
the  article,  if  it  be  not  of  the  descrip- 
tion warranted ;  but  that  he  can  only 


avail  himself  of  the  warranty  by  an 
action  upon  it,  or  in  reduction  of 
damages  in  an  acdon  for  the  price  of 
the  article.  Dawson  v.  CoUiM  and 
Another^  ^^ 

2.  The  224th  section  of  the  12 
&  13  Vict.  c.  106,  makes  a  deed  of 
arrangement  signed  by  six-sevenths 
of  the  creditors  of  a  trader,  as  obli- 
gatory (under  certain  conditions)  on 
the  rest  of  the  creditors,  as  if  they 
had  signed  it. 

A  plea  setting  up  such  a  deed 
against  a  creditor  who  had  not 
signed,  alleged  that  the  creditors 
who  had  signed  it  were  more  than 
six-sevenths,  to  wit,  nine-tenths,  in 
number  and  value. 

Heldy  upon  special  demurrer,  that 
the  plea  was  sufficient  Stewart  v. 
CoUins,  61 

3.  To  a  declaration  upon  a  gua- 
rantee, a  plea  that  it  was  not  io 
writing  is  bad,  as  amounting  to  the 
general  issue. 

There  is  no  difference  for  this  pur- 
pose between  contracts  within  the 
4th  section  of  the  Statute  of  Frauds, 
and  those  within  the  17th  ;  although 
the  former  directs  that  no  action  shall 
be  brought  upon  the  contracts  men- 
tioned in  it  unless  they  are  in  writing, 
and  the  latter  directs  that  no  con- 
tract "  shall  be  allowed  to  be  good,'' 
&c.     Reade  v.  Lamb,  67 

4.  The  conversion  which  is  put  in 
issue  by  the  plea  of  not  guilty  to  a 
declaration  in  trover,  is  a  wrongful 
conversion,  and  not  merely  a  conver- 
si  on  in  fact ;  therefore  a  plea  which 
professes  to  admit  the  conversion, 
but  alleges  facts  which  tend  to  shew 
that  it  was  lawful,  is  bad,  as  amount- 
ing to  the  general  issue.  Young  and 
Others  V.  Cooper,  217 

6.  To  a  declaration  on  a  bill  by 
indorsee  against  acceptor,  the  de- 
fendant pleaded  to  the  further  main- 
tenance, that  at  the  time  of  accepting, 
the  defendant  owed  the  drawer  66/., 
and  it  was  agreed  between  them  that 
the  defendant  should  pay  the  drawer 
that  sum  by  four  instalments,  and,  to 
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secure  sacb  payment,  should  accept 
the  bill  sued  upon.  The  plea,  after 
averring  the  making  and  accepting 
of  the  bill,  and  that  there  never  was 
any  other  consideration,  and  alleging 
that  the  drawer  indorsed  it  to  the 

Slaintiff  without  consideration  and  as 
is  agent,  stated  the  payment  of 
three  instalments  before  action  in 
satisfaction  of  such  instalments,  and 
of  the  fourth  instalment  after  action 
on  the  day  agreed  on  for  its  payment, 
which  last  instalment  was  paid  and 
received  in  pursuance  of  the  agree- 
ment. The  plea  then  alleged  that 
it  thereupon  became  the  duty  of  the 
drawer  to  return  the  bill,  &c. 

Heldt  a  non-issuable  plea.  Besant 
V.  CrasSf  361 

6.  A  declaration  in  case  by  exe- 
cution creditor  against  the  sheriff 
for  falsely  returning  nulla  bona  to  a 
fi.  fa.,  alleged  that  the  sheriff  seized 
goods  sufficient  to  satisfy  the  moneys 
named  in  the  plaintiff's  writ,  and 
then  levied  the  same  thereout.  Plea, 
that  the  defendants  did  not  levy, 
roodo  et  formft,  &c. 

Heldj  that  the  defendant  might, 
under  that  plea,  shew  that  the  plain- 
tiflP's  writ  was  invalid,  as  being  under 
a  judgment  obtained  by  fraud,  and 
that  the  defendants  paid  the  proceeds 
arising  from  the  sale  of  the  goods  to 
another  execution  creditor ;  although 
the  date  of  the  latter  writ  was  sub- 
sequent to  that  of  the  plaintiff's. 

The  return  of  nulla  bona  means 
no  goods  applicable  to  satisfy  the 
plaintiff's  writ.  Shattock  v.  Garden 
and  Another^  466 

7.  Under  the  plea  of  not  guilty,  in 
trover,  the  defence  that  the  chattels 
had  been  given  to  the  plaintiff  by 
the  defendant  upon  a  certain  con- 
dition ;  that  the  condition  had  not 
been  performed  ;  and  that  defendant 
retook  the  goods,  is  not  open  to  the 
defendant.  Jones  v.  Davies  and 
Others,  483 

8.  The  declaration,  after  stating 
that  differences  had  arisen  between 
plaintiff  on  the  one  part  and  defend- 
ant and  one  S.  A.  on  the  other,  al- 


leged that  it  was  agreed  between 
plaintiff,  defendant  and  S.  A.,  mu- 
tually and  reciprocally  to  refer  the 
said  differences  to  T.  S.  and  W.  I., 
who  made  their  award  concerning 
the  said  matters  in  difference,  ana 
awarded  that  the  defendant  should 
pay  150/.  to  T.  S.,  who  should  im- 
mediately pay  it  to  plaintiff. 

Plea,  inter  alia,  that  T.  S.  and 
W.  I.  did  not  make  their  award  con- 
cerning the  matters  in  difference 
referred  to  them,  modo  et  form&. 

Heldy  that  the  fact  of  the  award 
having  been  made,  and  not  its  va- 
lidity, was  alone  put  in  issue. 

ffeld  also,  that  the  declaration 
was  good  in  arrest  of  judgment,  as 
it  sufficiently  appeared,  1,  that  the 
arbitrator  had  power  to  award  upon 
differences  between  A.  on  the  one 
side,  and  B.  and  C.  severally  on  the 
other ;  and  2,  that  the  direction  to 
pay  the  money  to  the  arbitrator  was 
for  the  benefit  of  the  plaintiff.  Ad* 
cock  V.  Wood,  601 

9.  Sect.  122  of  8  Geo.  4,  c.  16, 
requires,  among  other  things,  that 
the  commissioners  shall  certify  to 
the  Lord  Chancellor  that  the  bank- 
rupt has  made  a  full  discovery  of 
his  estate,  and  **  that  there  does  not 
appear  any  reason  to  doubt  the  truth 
or  fulness  of  such  discovery." 

Sect.  127  enacts,  that  if  a  person 
shall  become  bankrupt  a  second  time, 
and  obtain  a  certificate,  *'  unless  his 
estate  shall  produce  (after  all  charges) 
sufficient  to  pay  every  creditor  under 
the  commission  fifteen  shillings  in 
the  pound,  such  certificate  shall  only 
protect  his  person  from  arrest  and 
imprisonment,  but  his  future  estate 
and  effects  (except  his  tools  of  trade,** 
&c.),  **  shall  vest  in  the  assignees 
under  the  said  commission.** 

To  a  declaration  in  debt  the  de- 
fendant pleaded  that  the  plaintiff 
became  bankrupt,  and  after  stating 
the  proceedings  under  the  commis- 
sion, averred  that  he  made  a  full 
disclosure  and  discovery  of  his  estate, 
and  that  the  commissioners  certified 
"  that  there  did  not  appear  to  them 
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any  reason  to  doubt  the  fulaess  of 
such  discovery."  The  plea  then 
stated  that  the  plaintiff  became 
bankrupt  a  second  time,  and  that 
his  estate  '*  did  not  produce"  **  suf- 
ficient to  pay  every  creditor"  "fif- 
teen shillings  in  the  pound." 

Held  bad  on  special  demurrer,  for 
omitting  to  aver  that  the  commis- 
sioners certified,  under  the  first 
bankruptcy,  as  to  the  truth  of  the 
discovery. 

Whether  the  allegation,  that  under 
the  second  bankruptcy  the  plaintiff's 
estate  "  did  not  produce  sufficient,*' 
&c.,  sufficiently  tendered  a  material 
and  conclusive  issue,  there  being  no 
averment  that  it  was  insufficient 
"  after  all  charges,"  quare  f  Wagner 
V.  Imbrie^  510 

10.  To  a  declaration  by  vendor 
against  vendee,  which  omitted  to 
state  specifically  performance  of 
certain  conditions  precedent,  but 
averred  generally  that  the  plaintiff 
had  performed  all  things  on  his  part, 
&c.,  the  defendant  pleaded  three 
pleas,  severally  denying  the  per- 
formance of  particular  conditions 
precedent,  and  concluding  with  a 
verification. 

Held^  1,  that  the  declaration,  al- 
though bad  on  special  demurrer,  for 
not  averring  the  performance  of 
each  of  the  conditions  precedent 
seriatim,  was  good  after  pleading 
over;  and 

2,  that  the  pleas  being  traverses 
of  matters  impliedly  alleged  in  the 
declaration,  were  bad  on  special  de- 
murrer, for  not  concluding  to  the 
country.     Manhy  v.  Cremoninij  550 

1 1 .  By  act  of  Parliament,  the  L. 
and  E.  Railway  Company  was  amal- 
gamated with  the  E.  A.  Railway 
Company,  who  were  made  liable  to 
the  contracts  of  the  former.  To  a 
declaration  against  the  E.  A.  Com- 
pany, upon  a  bond  of  the  L.  and  E. 
Company,  the  defendants  being 
under  terms  to  plead  issuably, 
pleaded  that  the  bond  was  not  their 
deed.  The  plaintiff  having  signed 
judgment,  the  Court  refused  to  set 


it  aside.  SeUfy  v.  The  East  Anglian 
Railway  Company^  595 

12.  To  a  declaration  for  differ- 
ences of  prices  of  railway  shares, 
defendant  pleaded  that  the  contract 
declared  upon  was  a  contract  by  way 
of  gaming,  contrary  to  the  form  of 
the  statute. 

Heldf  on  special  demurrer,  a  bad 
plea.     Grisewood  v.  Blane^         635 

PLEA  (ISSUABLE). 
See  Plea,  5,  11. 

PLEA  PUIS  DARREIN  CON- 
TINUANCE. 

A  defendant  may  plead  pub  dar- 
rein continuance  after  judgment  has 
been  given  for  the  plaintiff  upon  an 
issue  tried  by  record.  Wagner  v. 
Imbriey  333 

PLEADING. 

See  Action  (Form  of). 

Costs  (Order  for),  5. 

Declaration* 

Inferior  Court  (Jdrisdictiov 
of),  1. 

Payment  (Plea  of). 

Payment  into  Court  (Plea 
of). 

Plea. 

Plea  Puis  Darrein  Continu- 
ance. 

Pleas  (Several). 

Poor  Rate. 

Replication. 

Set-off. 

Usury. 

Winding-up  Acts. 


PLEAS  (SEVERAL). 

In  trespass  quare  clausnm  firegit, 
the  Court  will  cJlow  the  defendant  to 
plead  liberum  tenementum,  together 
with  a  plea  denying  that  the  close 
was  the  close  of  the  plaintiff  although 
the  latter  puts  in  issue  the  pluntiff 's 
title  as  well  as  his  posaession.  ^$^9- 
combe  v.  Lyall,  33 
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POOR  RATE. 

See  Municipal  Corporation  Acts,  2. 

To  a  declaration  for  breaking  and 
entering  plaintiff's  house,  and  con- 
verting his  goods,  defendants  pleaded 
that  plaintiff's  house  was  situated  in 
a  township  in  which  a  poor  rate  had 
been  made ;  that  plaintiff  omitted  to 
pay  it,  and  that  the  churchwardens 
and  overseers  of  the  township  ap- 
plied to  two  justices,  who  issued  a 
warrant  to  the  overseers  and  con- 
stables of  the  township,  directing 
them  to  levy  the  amount,  and  also 
6«.  costs  incurred  by  the  church' 
wardens  and  overseers.  The  plea 
then  justified  the  trespasses  under 
the  warrant  as  servants  of  the  over- 
seers. 

Replication,  a  tender  before  dis- 
tress of  the  amount  of  the  rate 
(omitting  the  costs.) 

Heldf  first,  that  the  replication  was 
bad ;  and. 

Secondly,  that  the  plea  was  good ; 
the  justification  by  the  defendant  as 
servant  of  the  overseer  being  suffi- 
cient on  general  demurrer  ;  and 

Thirdly,  that  the  costs  of  the 
churchwardens  were  properly  in- 
serted in  the  warrant,  as  they, 
together  with  the  overseers,  were 
the  persons  who  had  applied  for  the 
warrant,  within  sect.  1  of  12  &  13 
Vict.  c.  14.  fValsh  v.  Southworth 
and  Another ^  91 

POUND  BREACH. 

The  plaintiff  levied  a  distress  for 
rent  in  arrear,  and  impounded  the 
goods  on  the  premises.  While  his 
bailiff  was  removing  them,  defendant, 
a  sheriff's  officer,  came  into  the  house 
and  said  that  he  had  a  fi.  fa.  against 
the  plaintiff,  and  that  he  would  not 
allow  the  goods  to  be  removed. 
Plaintiff's  tenant  thereupon  ejected 
plaintiff's  bailiff,  and  brought  back 
the  goods  which  had  been  removed. 
Held^  that  these  facts  did  not  shew  a 
pound  breach  or  rescue  by  defendant. 
Story  y,  Finms  and  Others,  198 


PREAMBLE  OF  STATUTE. 
See  Ejectment,  4. 

PRELIMINARY  POINT. 

See  Certiorari,  7* 

Mandamus,  1,  3,  4. 

PRINCIPAL  AND  SURETY. 
See  Surety. 

PRISONER. 

See  Discharge  out  of  Custody. 
Habeas  Corpus. 
Inferior  Court  (Jurisdiction 

of),  1. 
Insolvent  Debtor,  1 . 
Master    and    Servants   Act 
(4  Geo.  4,  c.  34,  s.  3). 

PROCESS. 
See  Replication,  3. 

PROHIBITION. 

See  County  Court,  4,  7>  8,  10. 

The  Court  will  issue  a  prohibition 
to  a  County  Court  afler  judgment, 
although  the  facts  ousting  the  juris- 
diction do  not  appear  on  the  face 
of  the  proceedings,  semble.  In  Re 
Pears  v.  Williams,  515 

PROMISSORY  NOTE. 
See  Payment  (Plea  of),  2. 

PROVISIONAL  COMMITTEE. 

See  Attorney  (Bill  of  Costs),  1. 
Winding-up  Acts. 

PUIS  DARREIN  CON- 
TINUANCE. 

See  Plea  Puis  Darrein  Con- 

TINUANCE. 

PURCHASER  IN  POSSESSION. 
See  County  Court,  7. 
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RE-HEARING,  &c. 


QUASH  (MOTION  TO). 
See  Certiorari,  1,  2,  3,  6. 

QUEEN'S  PRISON. 
See  Replication,  3. 

QUO  WARRANTO. 

1.  A  person  who  was  not  a  candi- 
date was,  without  any  preyious  inti- 
matioD  being  given  to  him,  elected 
to  the  office  of  town  councillor.  He 
took  upon  himself  the  office  only  to 
avoid  the  fine,  and  upon  the  first 
notice  that  the  validity  of  his  elec- 
tion was  questioned,  offered  to  resign, 
and  did  m  fiict  make  two  ineffi^ctual 
efforts  to  resign.  Under  these  cir- 
cumstances the  Court  granted  leave 
to  exhibit  an  information  against  him 
in  the  nature  of  a  quo  warranto,  only 
upon  the  terms  that  it  should  be  at 
the  relator's  costs,  the  defendant 
undertaking  to  make  a  valid  resigna- 
tion at  his  own  costs,  or,  if  it  became 
necessary  to  file  the  information,  at 
his  own  costs  to  disclaim.  RegUm  v. 
Joseph  Mayy  144 

2.  Where  the  defendant  had  been 
elected  to  the  office  of  town  coun- 
cillor by  a  majority  of  votes,  some  of 
which  were  personated,  and  upon  a 
rule  being  ol)tained  for  an  informa- 
tion in  the  nature  of  a  quo  warranto, 
declined  to  defend  his  election,  and 
offered  to  disclaim,  the  Court  made 
the  rule  absolute,  without  imposing 
any  terms  upon  the  relator  as  to 
costs ;  the  defendant  having  been  a 
candidate  for  the  office,  and  having 
made  no  previous  attempt  to  resign 
it.     Regina  v.  Samuel  Sidney,    149 

RAILWAY  COMPANY. 

See  County  Court,  4. 

Lands    Clauses    Consolida- 
tion Act. 
Winding-up  Acts. 

RAILWAY  SHARES. 

See  Plea,  12. 

Winding-up  Acts. 


RATE. 

See  OysBSESB. 
Poor  Rate. 

"REASONABLE  TIME." 
See  Certiorari,  7. 

RECOGNIZANCE  OF  BAIL. 

See  Plea  Puis  Darrein  Continu- 
ance. 

RECORD,  ORIGINAL,  (WHEN 
REQUIRED). 

See  Direction  by  the  Judges. 

RECORD  (TRIAL  BY). 
See  Plea  Puis  Darrein  Continc- 

ANCB. 

REFUSAL  TO  HEAR  EVI- 
DENCE. 

See  Arbitration,  3,  10. 

REGULiE  GENERALES  (CON- 
STRUCTION OF). 


HIL.   TERM,   2   Wm.  4, 
R.  69. 


See  Notice  of  Trial,  2. 


B.  74  h  93. 


See  Costs,  4. 
HIL.   TERM,    4   Wm.  4, 

PT.  I.,  R.    7. 

See  Paper  Books. 


FT.  IL,  e.  5. 


See  Declaration,  2. 
TRIN.  TERM,  1  VICT. 


See  Payment  (Plea  of). 

Payment  into   Court  (Plea 
op),  2,  3. 

RE-HEARING  (WHERE 
AWARD  REMITTED   BACK). 

See  Arbitbatioh,  3. 


REPLICATION. 
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REJOINDER. 
See  UsoBY. 

REMITTAL  OF  MATTERS  TO 
ARBITRATOR. 

See  Arbitbation,  3,  7. 

REMITTITUR. 
See  Notice  op  Trial,  2. 

REPLEVIN  (REMOVAL  OF 
PLAINT  IN). 

See  County  Codbt,  1,  2. 


(COSTS  OF). 


See  Costs,  1. 

REPLICATION. 

See  Poor  Rate. 
Usury. 

1.  To  a  plea  of  set-off,  which  al- 
leged that  the  amount  due  from  the 
plaintiff  to  the  defendant  equalled 
the  plaintiff*8  claim,  the  plaintiff  re- 
plied, as  to  so  much  of  the  plea  as 
related  to  49/.  16^.  iOd,  parcel,  &c., 
the  Statute  of  Limitations,  and  as  to 
the  residue,  that  he  was  not,  nor  is, 
indebted. 

Held  bad  on  special  demurrer. 

The  proper  mode  of  replying  in 
such  a  case  is  to  aver  that  part  of 
the  set-off  is  barred  by  the  statute, 
and  that  the  plaintiff  is  not  indebted 
to  the  defendant  in  any  sum  which, 
together  with  the  part  so  barred, 
equals  the  amount  of  his  demand. 
Mead  v.  Bashford,  238 

2.  Case  by  one  attorney  against 
another  for  falsely  representing  that 
defendant  was  authorized  by  J.  F.  to 
employ  plaintiff  to  bring  an  action  as 
attorney  of  J.  F.,  and  that  defendant 
did  so  employ  him  ;  whereby  plain- 
tiff was  compelled  to  discontinue  the 
action  and  pay  costs.  Plea,  that 
plaintiff  was  not  employed  modo  et 
form&.  Replication,  that  plaintiff's 
bill  of  costs  in   the  action  was  re- 


ferred by  Judge's  order  to  be  taxed 
by  the  Master,  with  liberty  to  de- 
fendant to  dispute  the  retainer ;  that 
the  Master  allowed  192/.,  and  plain- 
tiff brought  an  action  against  de- 
fendant for  that  sum,  and  the  ques- 
tion of  retainer  was  referred  to  Master 
W.,  who  certified  that  the  retainer 
had  been  proved  to  the  amount  of 
120/.,  and  that  plaintiff  signed  judg- 
ment for  that  amount.  The  repli- 
cation then  identified  the  action  in 
respect  of  which  that  claim  was 
made,  with  that  mentioned  in  the 
declaration. 

Heidi  upon  demurrer,  that  the  re- 
plication was  bad ;  the  finding  of 
the  Master  being  no  estoppel  to  the 
defendant  in  the  present  action. 
Callow  V.  Jenkinsony  403 

3.  A  replication  to  a  plea  of  set- 
off stated  that  after  the  plaintiff  be- 
came indebted  to  defendant,  the 
latter,  being  a  prisoner  in  ''  a  certain 
prison  of  our  Lady  the  Queen,  to 
wit,  the  Queen's  Prison,  upon  pro- 
cess at  the  suit  of  J.  P.,"  did  "  duly 
and  according  to  the  directions  and 
provisions  of "  the  1  &  2  Vict.  c.  110, 
apply  by  petition  to  the  Insolvent 
Debtors'  Court  for  discharge  from 
custody ;  in  which  petition  defendant 
stated  that  he  was  willing  that  his 
estate  and  effects  should  be  vested 
in  the  provisional  assignee,  which 
petition  was  forthwith  filed.  The 
replication  then  alleged  that  a  vest- 
ing order  was  made,  by  virtue  of 
which  the  cause  of  set-off  was  vested 
in  the  official  assignee. 

Held^  upon  special  demurrer, 

1,  That  it  sufficiently  appeared 
that  the  defendant  had  been  impri* 
soned  in  England  ;  the  Court  taking 
judicial  notice  that  the  Queen's  pri- 
son, being  the  prison  of  the  Court, 
was  in  England. 

2,  That  it  was  unnecessary  to  set 
forth  the  contents  of  the  petition ; 
the  averment  that  the  defendant 
''duly  and  according  to  the  direc- 
tions and  provisions  of  *'  the  statute, 
applied  by  petition  sufficing  to  shew 
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RULES,  GENERAL,  he. 


that  the  lasolvent  Debtors*  Court 
had  jurisdiction ;  and 

3,  That  it  was  unnecessary  to  de- 
scribe more  piEuticularlj  the  process 
under  which  the  defendant  had  been 
imprisoned. 

SembUf  that  the  provisions  in  the 
d5th  section  of  the  1  &  2  Vict.  c. 
110,  respecting  the  statements  to  be 
contained  in  the  petition,  are  direc- 
tory only.     Wickem  y.  GoaUey^  572 

REPLY  (RIGHT  TO). 
See  Right  to  Reply. 

REQUEST. 
See  Declabation,  4. 

RESCUE. 
See  Pound  Breach. 

RESIGNATION  OF  OFFICE. 
See  Quo  Wabbanto. 

RE-TAXATION  OF  COSTS. 
See  Arbitration,  3. 

RETURN  (RULE  TO). 
See  Certiorari,  5. 

REVENUE  LAWS  (AGREE- 
MENT  IN  BREACH  OF). 

See  Arbitbation,  o. 

RIGHT  TO  BEGIN. 

In  an  appeal  from  the  determina- 
tion of  the  Commissioners  of  Inland 
Revenue  under  13  &  14  Vict.  c.  97, 
8.  15,  the  appellant  is  entitled  to 
begin.  The  Duke  of  Buckingham  y. 
The  Commissioners  of  Inland  Beve^ 
nuey  311 

RIGHT  TO  REPLY. 

The  Crown  has,  in  all  cases  in  the 
Court  of  Exchequer,  a  right  to  a 
general  reply.  The  Duke  of  Buck- 
ingham  v.  The  Commissioners  of  In- 
land Bevenue^  311 


ROLL. 
See  Limitations  (Statute  op),  2. 

ROLL  (BURGESS). 

See  Municipal  Corporation  Acts, 

2,3. 

RULE  OF  COURT. 
See  Attachment,  1. 

RULE    OF    COURT    (MAKING 
ORDER  OF  REFERENCE  A). 

Where  the  enlargement  of  the 
time  for  making  an  award  was  lost, 
the  Court,  upon  an  affidavit  stating 
the  loss,  the  due  making  of  the  en- 
largement, and  the  making  of  the 
award  before  the  expiration  of  the 
enlarged  time,  allowed  the  order  of 
reference  to  be  made^a  rule  of  Coort 
PhilUpps  V.  HigginSy  96 

RULE  TO  RETURN  CERTIO- 

RARL 

See  Certiorari,  5. 

RULE  FOR  PAYMENT  OF  MO- 
NEY  UNDER  1  &  2  VICT.  c.  110, 
8.  18. 

See  Arbitration^  3,  6. 

RULE  OF  COURT  UNDER  11  h 
12  VICT.  c.  44.  8.  5. 

See  Bastardy  (Order  in). 

RULE  FOR  SPECIAL  JURY. 
See  Special  Jury. 

RULES,  GENERAL  (CON- 
STRUCTION OF). 


HIL.  TERM,  2  WM.  4,  r.  59. 
See  Notice  op  Trial,  2. 


R.  74  &  93. 


See  Costs,  4. 


SERVICE. 


SHERIFF. 
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HIL.  TERM,  4  WM.  4, 1.,  b.  7. 
See  Paper  Books. 


■ II.,  R.  5. 

See  Declaration,  2. 

TRIN.  TERM,  1  VICT. 


See  Payment  (Plea  of). 

Paticent    into  Court  (Plea 
of),  2,  3. 

RULES  OF  THE  COUNTY 
COURT. 

See  Mandamus,  1,  3. 

SALARY. 
See  Appeal. 

Particulars  of  Demand,  2. 

SALE. 
See  Plea,  1. 

SCHEDULE. 
See  Insolvent  Debtor,  2. 

SECOND  APPLICATION. 

A  plaintiff  who  has  applied  to  a 
Judge  at  Chambers  for  an  order  for 
costs  under  \3  k  14  Vict.  c.  61, 
s.  1 3,  cannot  afterwards  apply  to  the 
Court.  Semble^  per  Alderson^  B. 
Palmer  v.  Richards^  876 

SECURITY  FOR  COSTS. 

See  Costs  (Security  for). 

SERJEANT  AT  MACE. 
See  Notice  of  Action,  2. 

SERVANT. 

See  Appeal. 

Particulars  of  Demand,  2. 
Master    and    Servants    Act 
(4  Geo.  4,  c.  34,  s.  3>. 

SERVICE. 

See  Certiorari,  5. 

Distringas  to  compel  Appear- 
ance. 
Writ  of  Summons. 


SERVICE  OF  ARTICLED 
CLERK. 

See  Attorney. 

set-off. 

See  Appeal. 

Replication,  1,  3. 

To  a  declaration  in  debt  containing 
the  common  counts,  the  defendant 
pleaded  to  the  whole  declaration, 
1,  never  indebted ;  2,  to  the  same,  a 
set-off;  3,  as  to  3/.  parcel,  &c.,  pay- 
ment after  action  brought ;  and  4, 
to  the  whole  declaration,  a  defence 
under  the  Tippling  Act.  The  set-off 
proved  was  less  than  the  plaintiff's 
claim  at  the  commencement  of  the 
suit,  but  greater  than  it  after  the 
payment  pleaded. 

Held^  that  the  plaintiff  was  entitled 
to  the  verdict  on  the  plea  of  set-off. 
Spradbery  v.  GUlam^  366 

severable  order. 

See  Bastardy  (Order  in). 

several  defendants. 

See  Costs  (Taxation  of),  2. 

SEVERAL  ISSUES  (FINDING 

ON). 

See  Arbitration,  5. 

SEVERAL  PLAINTIFFS. 
See  Attachment,  2. 

SHERIFF. 

See  Execution. 
Pound  Breach. 

In  an  action  against  a  sheriff  for 
an  escape  on  final  process,  the  mea- 
sure of  damages  is  the  value  of  the 
custody  pf  the  debtor  at  the  moment 
of  the  escape.  And  no  deduction  is 
to  be  made  on  account  of  any  thing 
which  the  plaintiff  might  have  ob- 
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STATUTES. 


ta'med  by  diligcDce  in  arrestiog  the 
defendant  after  the  escape. 

Aliier^  however,  setnbiey  if  plaintiff 
has  done  anything  to  aggravate  the  loss 
occasioned  by  the  sheriff's  neglect. 
Arden  v.  Goodacre^  383 

SIGNATURE. 

See  EjBCTMBNTy   I. 

MuMiciPAL  Corporation  Acts,  3, 

SIGNING  JUDGMENT. 

See  Arbitration,  6. 
Plea,  5,  11. 

SILENCE  OF  AWARD. 
See  Arbitration,  3. 

SIMILITER  (ADDING). 

See  Nonsuit  (Judgmbnt  as  in  case 

of),  3. 
See  Notice  of  Trial,  2. 

SPECIAL  CASE. 

See  Bankruptcy  Law  Consolida- 
tion Act,  2. 

SPECIAL  JURY. 

1.  The  Court  will  not  discharge  a 
special  jury  rule  obtained  by  the 
defendant,  merely  because  he  has 
neglected  to  take  any  step  for  nomi- 
nating and  striking  a  special  jury  for 
the  trial.     Propert  v.  Tregear^      86 

2.  Where  a  cause  was  set  down 
for  trial  at  the  first  sittings  in  Term, 
and  a  special  jury  rule  was  obtained 
by  the  defendant  for  the  purpose  of 
delay,  the  Court  granted  a  rule 
calling  on  him  to  shew  cause,  on  the 
third  day  before  the  sittings,  why  the 
special  jury  rule  should  not  be  set 
aside  on  that  day,  unless  he  had 
previously  nominated  the  jury.  De- 
vanoge  v.  Borthwick,  277 

STAMP  LAWS   (CONTRAVEN- 
TION OF). 

See  Arbitration,  5. 


STATUTES  (CONSTRUCTION 

OF). 

2  WESTM.  (13  EDW.  1),  c.  11. 
See  Shrriff. 

1  RIC.  2,  c.  12. 
See  Shjeriff. 

21  JAC.  1,  c.  16  (STAT.  OF  LI- 
MITATIONS). 

See  Rbplication,  1. 

29  CAR.  2,  c.  3  (STATUTE  Of 
FRAUDS). 

See  Plca,  3. 

4  ANN.  c.  16,  s.  5. 
See  Costs,  2. 


s.  12. 


See  Paybcent  (Plea  of),  1. 

12  ANN.  STAT.  2,  c.  16. 
See  UsuBT. 

11  GEO.  l,c.4,8.  2. 

See  Municipal  Corporation  Acts, 

1. 

1  &  2  GEO.  4,  c.  93,  s.  9. 
See  Writ  of  Summons. 

4  GEO.  4,  c.  34,  s.  3. 
See  Master  and  Servants  Act. 

7  GEO.  4,  c.  57,  s.  46. 
See  Insolvent  Debtor,  2. 

7&8  GEO.  4,  c.  65,  s.  I. 
See  Writ  of  Subimons. 

9  GEO.  4,  c.  31,  8.  27. 
See  Certiorari,  4. 


STATUTES  (CONSTRUCTION  OF). 
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1 1  GEO.  4  k  1  WM.  4,  c.  70,  a.  36. 
See  EjrscTBfBRT,  4. 

1  WM.  4,  c.  22,  8.  4. 

See  Commission  to  EIxamine  Wit- 
nesses. 

2  WM.  4.  c.  39,  8.  3. 

See  Distringas  to  compel  Ap- 

PEABANCE,  1,  2,  3. 


8.    10. 


See  Limitations  (Statute  of),  2. 


8.  13. 


See  Writ  of  Summons. 

3  &  4  WM.  4,  c.  42,  8.  17. 
See  County  Court,  5,  9. 


c.  65. 


See  Writ  of  Summons. 


c.  98. 


See  Usury. 

5  &  6  WM.  4,  c.  76,  8.  17. 

See  Municipal  Corporation  Acts, 

2,  3. 


s.  69. 


See  Municipal  Corporation  Acts, 

1. 


See  Costs,  1. 


8.  133. 


SCHED.  (D.),  No.  2. 

See  Municipal  Corporation  Acts, 

2,3. 

7  WM.  4,  c.  3. 
See  Writ  of  Summons. 

7  WM.  4  &  1  VICT.  c.  78,  s.  14. 

See  Municipal  Corporation  Acts, 

1. 

vol.  II. 


7  WM.  4  &  1  VICT.  c.  78,  8.  24, 

See  Municipal  Corporation 
Acts,  1. 


c.  80. 


See  Usury. 

1  &  2  VICT.  c.  100,  8.  12. 
See  Execution. 


8.   18. 


See  Arbitration,  3,  6. 


m  vwaM^i^ 


8.  35. 


See  Replication,  3. 


8.  75. 


See  Insolvent  Debtor,  2. 


88.  76,  78. 


See  Insolvent  Debtor,  1. 

2  &  3  VICT.  c.  87. 
See  Usury. 

3  &  4  VICT.  c.  61,  8.  15. 

See  Beer  House  (Infornlation  for 
Penalties). 

4  &  5  VICT.  c.  Ixxii. 

See  Municipal  Corporation  Acts, 

2. 

5&6  VICT.  c.  98,  8.  31. 
See  Sheriff. 

6  &  7  VICT.  c.  73,  8.  37. 
See  Attorney  (Bill  of  Costs). 

7  &  8  VICT.  c.  15  (FACTORY 
ACT). 

See  Declaration,  6. 

8  &  9  VICT,  c  18.  8.  33. 

See  Lands'   Clauses    Consolida- 
tion Act,  2. 
c  c  c  L.  M.  &  p. 
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STATUTES  (CONSTRUCTION  OF). 


8  %  9  VICT.  c.  18,  8.  68. 

See  Lands'  Clausxs    Cohsolzda- 
TioN  Act,  1. 


c.  127. 


See  Irfkbiob  Court  (Jubisdiotioh 

of). 


C.  xlv.,  88.  1, 62. 


See  Notice  of  Action,  2. 


c.  0x1  v.,  8.  1. 


See  Inferior  Court  (Jurisdiction 

of),  2. 


c.  clxxvii. 


See  Action  (Form  of). 

9  %  10  VICT.  c.  95,  s.  8. 
See  County  Court,  5  %  9. 


8.  58. 


See  County  Court,  4,  8. 


8.  65. 


See  County  Court,  10. 


8.  90. 


See  Cbrtiorari,  I,  2,  3. 
County  Court,  1. 


8.  94. 


See  County  Court,  12. 


s.  99. 


See  County  Court,  6. 


8.  102. 


See  County  Court,  11. 


8.  111. 


See  County  Court,  11. 


8.  121. 


See  Certiorari,  1. 

County  Court,  1,  2. 


9  &  10  VICT.  c.  95,  s.  122. 
See  County  Court,  7. 


8.  128. 


See  Costs  (Order  for),  1,  2,  3,  6. 
Costs,  (Suooestion  to  Dbprite 

Plaintiff  of). 
County  Court,  3. 


8.  129. 


See  County  Court,  3. 


8.  138. 


See  Notice  of  Action,  1. 


8.  139. 


See  County  Court,  3. 


8.  142. 


See  Costs  (Suooestion  to  Depbiye 
Plaintiff  of). 

• 

1 1  &  12  VICT.  c.  43,  8.  2. 
See  Certiorari,  7. 

11  &  12  VICT.  c.  45. 
See  Winding-up  Acts. 

12  &  13  VICT.  c.  106,  8.  224. 
See  Plea,  2. 

13  &  14  VICT.  c.  61,  8.  1 1, 12  h  13. 
See  Costs  (Order  for). 


8.  16. 


.  See  Certiorari,  2,  5. 


8.  19. 


See   County  Court,  11. 


c.  97,  88.  14  and  16. 


See  Right  to  Begin. 
Right  to  Reply. 


SUMMARY  CONVICTION 


SURPLUSAGE. 
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13  &  14  VICT.  c.  Ixi. 
See   County  Court,  4. 

STATUTE   OF    LIMITATIONS. 

See  Limitations  (Statute  of). 

STAY  OF  CAUSE  BY 
INJUNCTION. 

See  Notice  of  Trial,  1. 

STAY  OF  PROCEEDINGS. 

An  appIicatioD  by  the  defendant 
to  stay  the  proceedings  in  the  action 
was  supported  by  an  affidavit  of  some 
of  the  plaintiff's  disavowing  the  action, 
and  stating  that  it  had  been  brought 
in  their  names  under  a  power  of 
attorney  contained  in  a  mortgage 
deed  which  was  void  for  usury. 

The  Court  refused  to  stay  the  pro- 
ceedings.  Tubb  and  Others  v.  Dodd^ 

97 

STET  PROCESSUS. 

See  Nonsuit  (Judgment  as  in 
Case  of),  1. 

STOCK  JOBBING. 
See  Plea,  12. 

STRIKING  OUT  COUNTS. 
See  Declaration,  2. 

STRIKING  SPECIAL  JURY. 
See  Splcial  Jury. 

SUBPOENA  DUCES  TECUM. 

See  Direction  (by  the  Judges). 

SUBMISSION  (AGREE. 
MENT  OF). 

See  Arbitration,  12. 

SUMMARY  CONVICTION. 
See  Certiorari,  4,  7. 


SUMMONS   IN    BANKRUPTCY, 
(COSTS   OF). 

See  Costs  (Taxation  of),  1. 

SURETIES  TO  KEEP  THE 
PEACE. 

See  Articles  of  the  Peace. 
Certiorari,  4. 

SURETY. 

A  surety  is  entitled  to  inteVest 
upon  the  sum  which  he  has  been 
compelled  by  the  default  of  his  prin- 
cipal to  pay. 

The  plaintiff  (as  surety)  and  de- 
fendant having  covenanted  to  pay  A. 
an  annuity,  the  defendant  by  way  of  in- 
demnity to  plaintiff,  covenanted  with 
him  that  he  would  pay  A.  the  annuity, 
and  observe  the  covenants  of  the 
annuity  deed,  and  also  conveyed  to 
the  plaintiff  real  estates,  with  power 
by  sale  or  mortgage  to  raise  adequate 
sums  to  indemnify  him  against  all 
costs,  charges,  damages  and  expenses 
which  he  should  incur  by  his  being 
surety.  The  plaintiff  was  compelled 
to  pay  the  annuity,  and  af^er  several 
payments,  an  account  containing 
these  was  submitted  to  the  defend- 
ant, with  interest  charged  upon  them 
at  the  rate  of  5/.  per  cent.,  and 
a  balance  stated,  which  the  defen- 
dant acknowledged  to  be  correct, 
and  "recoverable  under  the  trusts 
of  the  deed  of  indemnity.*'  In  an 
action  upon  the  covenant  of  indem- 
nity, to  recover  these  and  subsequent 
sums  paid  by  the  plaintiff. 

Held^  1,  that  interest  upon  the 
payments  was  recoverable  as  dam- 
ages ;  and 

2,  that  in  estimating  the  damages, 
the  jury  might  take  into  considera- 
tion the  rate  of  interest  stated  in 
the  account  approved  by  the  de- 
fendant. Petrey  Executrix,  Sfc,,  v. 
Duncombe,  107 

SURPLUSAGE. 

See  Arbitration,  4. 
c  c  c  2 
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UNSTAMPED  DOCUMENTS,  Ac 


TAXATION. 

See  Attorney  (Bull  of  Costs). 

Commission  to  Examiiir  Wit- 
nesses. 

Costs  (Taxation  of). 

County  Court,  3. 

Payment  of  Monet  into 
Court  (Plea  op),  2. 

TENANT  IN  COMMON. 
See  Ejectment,  3. 

TENANT  (LANDLORD  AND). 

See  County  Court,  7. 
Ejectment. 

TENDER. 

See  Poor  Rate. 

Costs  (Order  for),  2. 

THREAT. 

See  Articles  of  the  Peace. 
Evidence. 

TIME  (ENLARGEMENT  OF). 

See  Arbitration,  7. 

Rule  of  Court  (Making  Or- 
der OF  Reference  a). 

TIME,  LAPSE  OF. 
See  Attachment,  2. 

TIME  FOR  SIGNING  JUDG- 
MENT. 

See  Arbitration,  6. 

TITLE  IN  QUESTION. 

See  Costs  (Order  for),  6. 
County  Court,  4. 

TOLL,  TITLE  TO,  IN  QUES- 
TION. 

See  County  Court,  4. 

TOWN  COUNCILLOR. 

See  Municipal  Corporation  Acts. 
Quo  Warranto. 


TRESPASS. 

See  Costs  (Order  for),  6. 
County  Court,  3,  6,  8,  II. 
Evidence. 
Inferior  Court  (Jurisdiction 

of),  I. 
Pleas  (Several). 
Poor  Rats. 

TRIAL. 
See  Notice  to  Produce. 

TRIAL  (NOTICE  OF). 
See  Notice  of  Trial. 

TROVER. 

See  Limitations  (Statute  of),  2. 
Payment  into  Court  (Plea 

of),  8. 
Plea,  4,  7. 

TRUSTEE. 
See  Banker  and  Customer. 

UMPIRE  (ELECTION    BY  LOT 

OF). 

See  Arbitration,  1. 

UNCERTAINTY. 
See  Arbitration,  3,  6,  8,  9,  II. 

UNCERTIFICATED  AT- 
TORNEY. 

See  Warrant  of  Attorney,  2. 

UNDERTAKING  (PEREMP- 
TORY). 

See  Nonsuit  (Judgment  as  in 
Cask  of),  2. 

UNSATISFIED  JUDGMENT. 
See  County  Court,  6. 

UNSTAMPED     DOCUMENTS 
(AGREEMENT     TO     ADMIT 
IN  EVIDENCE). 

See  Arbitration,  6. 


USURY. 


WARRANT  OF  ATTORNEY:     737 


UNSUCCESSFUL  PARTY. 
See  Mandamus,  3. 


USURY. 
See  Stat  op  Pbockbdinoo. 

To  a  declaratiou  by  indorsee 
against  drawer  of  a  bill,  dated  No- 
vember, 1850,  and  having  less  than 
three  months  to  run,  defendant 
pleaded  that,  heretofore,  to  wit,  on 
the  Idth  of  September,  1850,  it  was 
corruptly  agreed  between  B.  and 
plaintiff  that  plaintiff  should  then, 
to  wit,  &c.,  lend  B.  37/.,  and  forbear, 
Ikc.f  until,  to  wit,  the  15th  of  No- 
vember, 1H50,  and  should  for  such 
forbearance  take  more  than  51.  per 
cent,  to  wit,  &c. ;  and  that  to  secure 
such  payment,  B.  should  accept  and 
deliver  a  bill  at  two  months  for  40/., 
drawn  upon  defendant.  That  in 
pursuance  of  the  said  corrupt  agree- 
ment the  money  was  lent,  and  the 
bill  drawn  and  delivered  ;  that  afler 
the  bill  became  due,  to  wit,  &c.,  it 
was  agreed  between  plaintiff,  defend- 
ant, and  B.,  that  in  consideration  of 
a  certain  sum,  to  wit,  &c.,  time 
should  be  given  till  January,  1851, 
and  that  for  securing  payment  of  the 
sum  due,  the  bill  in  the  declaration 
mentioned  was  given. 

Replication,  that  each  of  the  con- 
tracts and  bills  mentioned  in  the 
plea  was  entered  into  and  made  after 
the  passing  of  the  3  &  4  Wra.  4, 
c.  98  ;  that  the  loan  was  made  upon 
the  security  of  the  first  bill,  and  that 
each  bill  had  less  than  three  months 
to  run. 

Rejoinder,  that  the  contract  and 
bills  were  entered  into  and  made 
after  the  2  &  3  Vict.  c.  37. 

Held^  upon  demurrer,  that  the  re- 
plication was  a  good  answer  to  the 
plea,  — the  3  &  4  Wm.  4,  c.  98, 
not  being  repealed  by  thd  2  &  3  Vict, 
c.  37 — and  that  the  rejoinder  was  no 
answer  to  the  replication.  Ciack  v. 
Sainsburyy  627 


VENDOR  AND  PURCHASER. 
See  Plea,  1,  10. 

VENIRE  DE  NOVO. 

See  Imfbrtor  Court  (Jurisdiction 
of),  1. 
Jury. 

VERDICT  AGAINST  EVI- 
DENCE. 

See  Costs,  3. 

VERDICT  (ENTERING). 
See  Ejectment,  3. 

VIDELICET. 

See  Declaration,  3. 
Reflication,  3. 
Usury. 

VOTE  (CLAIM  TO). 

See  Municipal  Corporation  Acts,  1 . 

WAGES. 

See  Appeal. 

Particulars  of  Demand,  2. 

WAIVER. 
See  Outlawry,  2. 

WAIVER  OF  IRREGULARITY. 

See  Arbitration,  1. 

Commission   to   examine  Wit- 
nesses. 

WARRANT. 

See  County  Court,  6. 

Inferior   Court  (Jurisdiction 

of),  1. 
Master   and    Servant's    Act, 

(4  Geo.  4,  c.  34,  s.  3). 
Overseer. 
Poor  Rate. 

WARRANT  OF  ATTORNEY. 

See  Attachment. 
1.  The  defendant  caused  a  warrant 


738    WINDING-UP  ACTS. 


WRIT  OF  ERROR. 


of  attorney  to  be  drawn  up  by  a  law 
stationer  according  to  his  own  in- 
structions, in  pursuance  of  an  agree- 
ment between  him  and  the  plaintiff. 
The  plaintiff  introduced  him  to  S.  H., 
who  had  an  oflBce  in  the  same  house  in 
which  the  plaintiff  lived,  as  an  attor- 
ney who  would  attest  his  signature. 
S.  H.  requested  a  written  retainer 
from  him  before  executing  the  war- 
rant, which  he  gave.  The  warrant 
was  directed  to  S.  H.  and  to  two 
other  attorneys,  authorizing  them  to 
enter  up  judgment  in  the  usual  form. 
S.  H.  afterwards  signed  judgment 
and  sued  out  execution  as  the  attor- 
ney for  the  plaintiff.  Held  no  ground 
for  setting  aside  the  warrant  of  attor- 
ney. Levmson  v.  St/er,  557 
2.  A  warrant  of  attorney  is  suffi- 
ciently attested  under  the  1  &  2  Vict, 
c.  110,  s.  9,  by  an  uncertificated 
attorney.     HolgaU  v.  Slight,       662 

WARRANTY. 
See  Plea,  1. 

WIFE. 
See  Discharge  out  of  Custody,  3. 

WINDING-UP  ACTS. 

The  11  &  12  Vict.  c.  45,  s.  50, 
which  enacts,  that  after  the  appoint- 
ment of  an  ofiicial  manager  in  pro- 
ceedings for  winding  up  a  company, 
all  actions  to  be  commenced  against 
the  company  shall  and  lawfully  may 
be  commenced  against  the  official 
manager,  applies  only  to  actions 
against  the  company  qua  company, 
and  not  to  actions  against  one  or 
more  members  of  the  company. 

To  a  declaration  for  money  had 
and  received,  the  defendant  pleaded 
in  bar,  that  a  committee,  of  which 
the  defendant  was  a  member,  had 
been  formed  for  forming  a  public 
company,  with  a  capital  of  180,000/., 
to  be  raised  by  nine  thousand  20/. 
shares ;  that  the  company  was  pro- 
visionally registered  in  pursuance  of 


the  7  %  8  Vict.  c.  1 10 ;  that  the  pro- 
moters, for  the  purposes  of  the  com- 
pany, allotted  eight  thousand  of  the 
shares ;  that  one  hundred  were  al- 
lotted to  th9  defendant,  and  two  hun- 
dred to  the  plaintiff,  upon  receipt  of 
which  the  latter  paid  to  the  company, 
to  wit,  to  the  defendant  and  the 
other  members  of  the  company,  the 
sum  in  the  declaration  alleged  to 
have  been  paid  and  received  to  the 
use  of  the  plaintiff,  by  way  of  deposit 
upon  the  shares  allotted  to  him,  and 
to  be  applied  to  the  purposes  of  the 
company ;  that  the  promoters  applied 
to  Parliament  for  an  act,  but  failed ; 
whereupon  the  money  so  as  aforesaid 
had  and  received  from  the  plaintiff 
became  money  had  and  received  to 
his  use,  as  in  the  declaration  men- 
tioned. The  plea  then  stated  that 
I  proceedings  had  been  taken  in  Chan- 
cery under  the  Winding-up  Acts, 
and  an  official  manager  appointed ; 
that  the  having  and  receiving  in  the 
plea  mentioned  was  the  having  and 
receiving  in  the  declaration  men- 
tioned ;  with  this,  that  the  defendant 
never  had  received  the  money  save 
as  aforesaid;  that  the  action  was 
brought  against  the  defendant  as  a 
member  of  the  company  only,  and 
was  substantially  an  action  against 
the  company.  Held^  a  bad  plea. 
Beardshaw  v.  Lord  Txmdeshorough^ 
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WITNESS. 

See  Commission  to  Examine  Wit- 
nesses. 


WRIT  OF  ERROR. 

See  Arbitration,  6. 

Attorney  (Bill  of  Costs),  1. 
Bill  of  Exceptions. 
Costs,  2. 

County  Court,  9. 
Inferior  Court  (Jurisdiction 

of),  1. 
Outlawry, 


WRIT  OF  SUMMONS. 


WRfr  OF  TRIAL.        739 


WRIT  OF  SUMMONS. 

See  Distringas  to  Compel  Appear- 
ance. 

The  Lords  Commissioners  of  the 
Admiralty  are  empowered  to  sue  and 
be  sued  in  respect  of  certain  matters 
under  a  collective  name.  Debt  lies 
against  them  in  respect  of  some  of 
such  matters. 

A  writ  of  summons  directed  to 
them  in  that  name  having  been 
served   upon   one   of   the  commis- 


sioners, the  Court  refused  to  set 
aside  the  writ  or  service ;  although 
it  appeared  upon  the  plaintiff's  affi- 
davit on  shewing  cause,  that  the 
cause  of  action  was  one  for  which  the 
defendants  were  not  suable  in  their 
collective  name.  WilUams  v.  The 
Lards  Commissioners  of  the  Admi' 
raUy^  456 

WRIT  OF  TRIAL. 
See  County  Court,  5,  9. 
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